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PREFACE 

This  work — the  product  of  considerable  experience  in  the 
study  and  teaching  of  International  Law  —  aims  to  furnish  the 
teacher  and  student  with  an  up-to-date  text  adapted  to  the  needs 
of  the  classroom,  and  also  to  present  the  specialist  as  well  as 
the  general  public  with  a  scientific  treatise  on  the  subject. 

In  the  execution  of  this  task,  the  author  has  tried  to  be  as 
clear  and  concise  as  possible;  and,  in  the  body  of  the  text, 
has  carefully  confined  himself  to  what  he  reg^ds  as  the  "  Essen- 
tials of  International  Public  Law."  Minor  and  controversial 
details  have,  for  the  most  part,  been  relegated  to  the  footnotes. 
These  footnotes  are  intended  to  serve  a  double  purpose:  to 
furnish  bibliographical  and  other  data  for  a  more  extended  study 
or  investigation  of  particular  topics;  and  to  provide  an  addi- 
tional text  for  a  longer  course  than  is  commonly  given.  It  is 
hoped  that  the  book  may  thus  be  readily  adapted  to  a  longer 
or  shorter  course  at  the  discretion  of  the  instructor. 

In  the  main,  the  work  is  based  upon  modem  or  contemporary, 
as  disting^shed  from  the  older,  sources  and  authorities.  A 
special  attempt  has  been  made  to  review  the  more  important  of 
the  many  recent  contributions  to  International  Law  contained 
in  monographs  and  periodicals  —  Continental  as  well  as  Anglo- 
American.  In  the  parts  dealing  with  the  Law  of  War  and 
Neutrality,  the  illustrations  are  drawn  largely  from  recent  wars. 

It  has  been  deemed  best  to  incorporate  into  the  body  of  the 
text  (with  notes  by  way  of  commentary)  those  parts  of  Inter- 
national Law  which  have  been  officially  codified,  viz.  the 
Hague  Conventions  and  the  Declaration  of  the  London  Naval 
Conference  of  1909. 

In  the  organization  of  the  subject,  the  writer  has  adopted  the 
newer  and,  as  he  believes,  the  more  convenient  as  well  as  scien- 
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tific  system  of  classification.  The  Law  of  Peace  is  thus  mainly 
divided  into  "Subjects"  and  "Objects"  of  International  Law; 
the  Law  of  War,  into  Land,  Maritime,  and  Aerial  Warfare. 
The  Adjective  Law  of  Nations  is  dealt  with  in  Part  IV  under 
the  heading  "  Settiement  of  International  Disputes." 

It  is  due  to  the  American  Journal  of  International  Law  to  state 
that  the  historical  chapters,  as  also  the  chapters  on  "  The  Suc- 
cession of  States "  and  "  Aerial  Space "  have  been  previously 
published  in  that  excellent  periodical. 

In  conclusion,  the  author  wishes  to  express  his  gratitude  to 
his  friend  and  colleague  Professor  Samuel  Bannister  Harding 
for  valuable  advice  and  assistance  in  the  preparation  of  this 
volume. 

Bloomington,  Indiana, 
September  i,  191  a. 
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INTRODUCTION 
CHAPTER  I 

THE  HATURB  OF  INTERN AIIOHAL  LAW 

I.  Definition  of  International  Law.  —  IfUertuUional  LaWj 
or  the  Common  and  Conventional  Law  of  Nations,  is  that  body 
of  principles,  rules,  and  customs  which  are  binding  upon  the 
members  of  the  International  Community  of  States  in  their 
relations  with  one  another  or  with  the  nationals  of  other  States.^ 

*  For  various  definitions  of  International  Law,  see  *  i  Calvo,  §  x ;  xF.de 
Martens,  TraiU,  §  3 ;  *  i  Pradier-Fod6r6,  TraiUf  §  i ;  and  UUmann  (2d  ed.)i  9-10  n. 
HaDeck  (Baker's  3d  ed.,  I,  46)  simply  defines  International  Law  as  "the  rules  of 
conduct  regulating  the  intercourse  of  States."  This  definition  has  the  great  merit 
of  simplidty,  but  is  too  inclusive.  There  are  "rules  regulating  the  intercourse  of 
States"  which  are  not,  properly  speaking,  a  part  of  the  Law  of  Nations.  Inter- 
national Law  is  generally  and  habitually,  though  not  always,  observed;  but  in 
this  respect  it  does  not  differ  from  municipal  or  State  law,  the  rules  of  which  are 
aho  frequently  violated. 

Certain  authorities  (e.g.  Liszt,  3d  ed.,  §  2,  p.  13)  distinguish  between  general 
(aUgemeines)  and  particular  International  Law.  But  rules  which  are  not  generally 
or  universally  recognized  as  binding  can  scarcely  be  said  to  deserve  the  name  Inter- 
national Law  at  all.  Oppenheim  (I,  p.  3)  distinguishes  between  universal  in  contra- 
distinction to  particular  and  general  International  Law.  So  many  divisions  are 
confusing  and  imnecessary.  According  to  some  authorities  {e.g.  Despagnet^  No.  41 ; 
and  I  Pradier-Foddr6,  No.  6),  the  Law  of  Nations  includes  a  theoretical  or  ideal,  and 
a  real  or  actual  International  Law.  They  explain  that  the  latter  tells  us  what  the 
law  15,  and  the  former  what  it  should  be.  This  distinction  is  undoubtedly  a  sound 
one,  but  this  volume  deals  mainly  with  positive  or  real  International  Law. 

Some  writers  (e.g.  Heffter,  { i ;  and  Holtzendorff ,  in  i  Handbuch,  \\  3-4)  speak  of 
a  European  International  Law.  While  it  may  be  readily  admitted  that  the  Grotian 
system  is  essentially  of  European  origin,  the  application  and  development  of  the 
Law  of  Neutrality  is  largely  due  to  American  statesmen  and  publicists.  The  South 
American  publicist  Alvarez  (14  R.  G.  D.  /.,  1907, 393-405,  and  3  A.  /.,  1909,  269- 
353)  even  speaks  of  an  American  International  Law.  Such  terms  are  too  narrow, 
and  their  use  tends  to  interfere  with  a  broad  conception  of  international  relations. 
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2.  The  Term  Intemational  Law. — The  term  '^  International 
Law  " '  appears  to  have  been  coined  by  Jeremy  Bentham  in 
1780  and  is  the  one  generally  in  use  at  the  present  time,  although 
the  phrase  "  Law  of  Nations  "  (a  translation  of  Droit  desGens — 
the  title  of  Vattel's  famous  work  published  in  175S)  is  still 
sometimes  employed. 

The  former  term  is  preferable  to  the  latter,  inasmuch  as  Droit 
des  Gens  is  a  translation  of  the  Latin  jits  gentium^  —  a  phrase 
which  bore  a  very  different  meaning  from  that  of  "  Inter- 
national Law."  Grotius'  great  work,  published  in  1625,  was 
entitled  De  Jure  Belli  ac  Pacis,  Early  English  writers  employed 
the  term  "  Civil  Law,"  —  a  phrase  still  used  by  Locke  toward 
the  close  of  the  seventeenth  century. 

3.  Necessaiy  Distinctions.  —  Intemational  Public  Law 
should  be  carefully  distinguished  from  Intemational  Ethics  or 
Morality,  Intemational  Comity  or  the  Comity  of  Nations, 
Intemational  Policy  or  Diplomacy,  Intemational  Private  Law  or 
Conflict  of  Laws,  and  Intemational  Administrative  Law. 

4.  Intemational  Ethics. — Intemational  Morality  deals  with 
the  principles  which  should  govern  intemational  relations  from  the 
higher  standpoint  of  conscience,  justice,  or  humanity.  Without 
certain  standards  of  intemational  morality,  Intemational  Law 
could  not  exist,  and  many  of  its  principles  (as,  e.g.  respect  for 
treaties)  are  conditions  essential  to  friendly  and  stable  inter- 
national intercourse.  Although  the  Law  of  Nations  is  based 
largely  upon  a  sense  of  justice  and  equity  among  men,  inter- 
national morality  is  by  no  means  identical  with  Intemational 
Law ;  *  for  the  latter  fails  to  condemn  certain  practices  and  prin- 

>  The  term  ''Interstate  Law'*  would  be  somewhat  more  exact  than  "Inter- 
national Law/'  which  is  a  translation  of  the  phrase  jus  inter  gentes,  used  by  Zouche 
as  a  part  of  the  title  of  his  manual  published  in  1650  (republished  by  the 
Carnegie  Institution  in  191 1  as  Vols.  I  and  II  of  the  Classics  of  Int  Law.)  On  the 
terminology  of  our  subject,  see  especially  Bonfils(Fauchille),No.3 ;  •Creasy,pp.3  fF. ; 
Despagnet,  No.  37;  Holland,  Jurisprudence  (loth  ed.),  380  n.;  *  Holtzendorff ,  in 
I  Handbuch,  §  2;  Lawrence,  Principles  (4th  ed.),  §7;  Liszt  (3d  ed.),  1-2;  *  1 
Pradier-Fod6r6,  No.  3 ;  i  Rivier,  4-6 ;  Ulhnann,  §  3 ;  i  Walker,  History,  {  i ; 
Wheaton,  812.  »  See  infra,  §  38. 

*As  Pollock  {First  Book  of  Jurisprudence,  p.  44)  justly  observes:  "Though 
much  ground  is  conmion  to  both,  the  subject  matter  of  Law  and  Ethics  is  not  the 
same.  The  field  of  legal  rules  of  conduct  does  not  coincide  with  that  of  moral  rules, 
and  is  not  included  in  it ;  and  the  purposes  for  which  they  exist  are  distinct." 
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dples  (as,  e.g.  the  right  of  conquest)  which  are  dearly  at  vari- 
ance with  ideals  of  justice  and  humanity,  and  it  includes  many 
rules  which  originated  in  interest  and  convenience  rather  than 
in  morality.* 

5.  The  Comity  of  Nations.  —  IntemaHanal  CamUy  relates 
to  those  rules  of  courtesy,  etiquette,  or  good  will  which  are  or 
should  be  observed  by  Governments  in  their  dealings  with  one 
another  on  grounds  of  convenience,  honor,  or  reciprocity.  Such, 
for  example,  are  the  extradition  of  criminals  in  the  absence  of 
express  agreement ;  the  observance  of  certain  diplomatic  forms 
and  ceremonies ;  and  the  faith  or  credit  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  other  States.* 

6.  International  Policy  or  Diplomacy.  —  IntemaUanal  Policy 
or  Diplomacy  in  the  wider  sense  '  relates  to  objects  of  national 
or  international  policy  and  the  conduct  of  foreign  affairs  or 
intemational  relations.  It  is  generally  based  upon  considera- 
tions of  expediency  or  national  interest  rather  than  upon  those 
of  courtesy,  humanity,  or  justice.  Though  its  aims  and  methods 
should  never  be  illegal  or  inunoral,  it  must  be  admitted  that 
its  conduct  in  times  past  has  generally  been  Machiavellian  in- 

*Gb]l  (6th  ed.,  z  £f.)  wisely  makes  the  "ezisteDoe  of  rules  of  positive  Inter- 
Datkmal  Law  the  sole  standard  of  conduct  or  law."  He  argues:  (i)  that  "it  is 
not  agreed  in  what  the  absolute  standard  consbts" ;  and  (2)  that  "even  if  a  theory 
of  absolute  right  were  universaUy  accq>tcd,  the  measure  of  the  obligations  of  a  State 
would  not  be  found  in  its  dictates,  but  in  the  rules  which  are  received  as  positive  law 
by  the  body  of  States."  But  he  also  "unhesitatingly"  affirms  that  "essential  facts 
of  State  existence  and  moral  obligations  which  are  recognized  as  being  the  source  of 
legal  rules  possess  a  much  higher  authority  than  any  other  part  of  Intemational 
Law." 

*  Comity  is  the  "recognition  which  one  nation  allows  within  its  territory  to  the 
legislative,  executive,  or  judicial  acts  of  another  nation."  Justice  Gray,  in  HUion 
V.  Guyoi  (i894)»  159  U.S.  Rep.  113,  164.    But  this  definition  is  too  narrow. 

For  examples  of  requests  for  the  extradition  of  criminals  on  grounds  of  cour- 
tesy, see  4  Moore,  Digest ^  {  582. 

^  "Dq)lomacy  in  the  narrower  sense  may  be  defined  as  the  art  of  conducting 
the  intercourse  of  nations  with  one  another."  Foster,  American  Diplomacy,  p.  2. 
Twiss  (I,  p.  163)  points  out  that  it  is  a  sdence  as  well  as  an  art.  He  defines 
dii^oniacy  as  "the  science  which  is  conversant  with  Negotiations  and  Treaties." 
hi  the  wider  sense,  "a  history  of  diplomacy  properly  includes  not  only  an  account 
of  the  progress  of  intemational  intercourse,  but  an  exposition  of  the  motives  by 
which  it  has  been  inspired  and  the  results  which  it  has  accomplished."  See 
preface  to  the  first  vohmie  of  Hill's  monumental  work,  The  History  of  European 
Diplomacy. 
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stead  of  Grotian.  While  there  has  undoubtedly  been  great  im- 
provement in  standards  of  diplomatic  conduct,  especially  since 
the  close  of  the  Napoleonic  wars,  the  fact  has  not  been  suffi- 
ciently recognized,  at  least  by  publicists,  that  beyond  the  well- 
cultivated  field  of  International  Law  there  still  lie  vast  and 
but  partially  unejq)lored  regions  of  policy  where  motives  of  in- 
terest and  expediency  prevail  rather  than  ideals  of  law  and 
justice.  The  aims  and  methods  which  govern  international  re- 
lations in  these  fields  of  policy  or  diplomacy  may  and  should 
be  in  harmony  with  established  laws  and  customs,  but  are  often 
independent  of,  and  sometimes  even  antagonistic  to,  recognized 
rules  and  principles.  At  any  rate,  statesmen  exerdse  a  wider 
discretion  and  feel  less  bound  by  legal  checks  and  moral  stand- 
ards in  the  realm  of  International  Policy  or  Diplomacy  than 
within  the  narrower  field  bounded  by  definite  rules  of  positive 
International  Law.  The  abuse  of  this  freedom  frequently  leads 
to  intervention  and  war,* 

7.  International  Private  Law  or  Conflict  of  Laws.  —  Inter- 
national Private  Law  •  or  Conflict  oj  Laws  is  that  body  of  rules 
or  principles  which  decide  between  two  conflicting  systems  of 
law  in  the  decision  of  cases  affecting  private  rights.  It  is  not 
a  part  of  International  Law  proper,  and  appears  to  owe  its  origin 
to  a  feeling  of  comity  ^^  rather  than  to  a  sense  of  justice,  although 
it  now  rests  upon  a  more  positive  basis.  "  It  derives  its  force 
from  the  sovereignty  of  the  States  administering  it ;  it  affects 
only  the  relations  of  individuals  as  such ;  and  it  consists  in  the 
rules  by  which  courts  determine  within  what  national  jurisdic- 
tion a  case  equitably  falls,  or  by  what  national  force  it  is  just 
that  it  shall  be  decided."  ^   It  relates  especially  to  such  mat- 

•Nys  {Le  droit  int.^  I,  p.  204)  quotes  von  Holtzendorff  as  saying  that  "inter- 
national politics  is  the  use  of  an  international  force  acting  in  the  interest  of  the 
community."  He  (Holtzendorff)  cites  the  following  discriminating  words  of  Bul- 
merincq :  "Law  leaves  no  choice;  policy  keeps  open  various  means  to  an  end  and 
permits  a  free  choice  in  respect  to  these."  (See  Bulmerincq,  in  Marquardsen's 
,  Handbuchf  I,  §  3.)  For  a  discussion  of  this  subject  from  an  ideal  standpoint,  see 
Novicow,  La  politique  int.  (1886). 

*  The  term  International  Private  Law  seems  more  exact  than  Private  Interna- 
tional Law  —  the  phrase  usually  employed.  Conflict  of  Laws  is  perhaps  preferable 
to  either. 

^®  See  Biltan  v.  Guyot,  159  U.S.  113, 164-165;  and  Story,  Conflict  of  Laws,  Nos 
28,  33-38-  "  Hall  (6th  ed.),  p.  51. 
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ters  as  limits  of  national  jimsdiction ;  validity  of  foreign  mar- 
liages,  wills,  and  contracts ;  and  questions  of  residence,  domicile, 
and  nationality.  It  is  a  part  of  tlie  municipal  law  in  each  State 
and  of  the  common  law  in  England  and  the  United  States.^ 

8.  International  Administrative  Law.  —  International  Ad- 
ministrative Law — a  branch  of  international  jurisprudence  which 
is  still  in  its  infancy  —  has  been  tentatively  defined  as  ''  that 
body  of  laws  and  regulations  created  by  the  action  of  Interna- 
tional Conferences  or  Conunissions  which  regulate  the  relations 
and  activities  of  national  and  international  agencies  with  respect 
to  these  material  and  intellectual  interests  which  have  received 
an  authoritative  imiversal  organization.""  It  relates  to  such 
matters  as  international  communication  by  means  of  postal 
correspondence  and  telegraphy,  international  transportation, 
copyright,  crime  {e.g.  the  white  slave  traffic),  sanitation,  etc.  It 
is  created  by  International  Congresses  or  Conferences,  and  Com- 
missions, and  is  administered  by  International  Conmiissions  and 
Bureaus  as  well  as  by  national  agencies. 

9.  Is  International  Law  a  Branch  of  True  Law?  —  The  daim 
of  International  Law  to  be  considered  a  branch  of  true  law  or 
jurisprudence  proper  has  been  often  denied,  more  especially  by 
that  English  school  of  analytic  and  positive  jurisprudence  founded 
by  Bentham  and  Austin.  The  Austinian  or  imperative  view  of 
law,  which  has  also  foimd  some  support  on  the  Continent,  seems 
to-day  to  be  rejected  by  an  overwhelming  weight  of  authority, 
except  possibly  in  England  and  the  United  States.^^ 

The  objections  to  considering  International  Law  as  a  branch 
of  true  law  fall  imder  three  main  heads.  It  is  maintained  that 
the  Law  of  Nations  lacks :  (i)  The  quality  of  positive  author- 
ity or  command.  It  does  not  conform  to  Austin's  definition  of 
law  as  "  a  rule  laid  down  for  the  guidance  of  an  intelligent  being 


"Wharton,  CanjUd  of  Laws,  I,  §  x.  Minor  (Conflict  of  Laws,  §  2)  thus  distin- 
guishes International  Private  Law  from  International  Public  Law :  (i)  as  to  per- 
sons on  whom  it  operates,  i.e.  on  private  persons ;  (2)  as  to  transactions  to  which 
it  relates,  i.e.  to  private  interests ;  (3)  as  to  remedies  applied,  i.e.  these  are  applied 
by  courts  or  tribunals.  In  the  United  States,  the  States  are  regarded  as  sovereign 
from  the  standpoint  of  Conflict  of  Laws. 

''Reinsch,  in  3  ^.  /.  (1909),  5. 

^  For  lists  of  authorities  for  and  against  the  Austinian  or  imperative  view  of 
kw,  see  bibliography  at  the  end  of  this  chapter. 
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by  an  intelligent  being  having  power  over  him."  "  In  other 
words,  it  is  not  the  general  command  of  a  determinate  legislator 
or  legislative  body  with  power  to  enforce  its  decisions.  (2)  There 
is  no  legal  duty  or  obligation  of  obedience  on  the  part  of  those 
to  whom  it  is  addressed,  for  there  are  no  courts  or  judicial  tri- 
bunals to  interpret  and  enforce  this  so-called  law.  (3)  There  is 
no  penalty  prescribed  for  disobedience.  Consequently,  it  lacks 
sanction  or  physical  power  to  enforce  obedience.  The  so-called 
Law  of  Nations  is,  it  is  claimed,  a  branch  of  ethics  rather  than  of 
jurisprudence." 

It  is  now  generally  agreed  that  the  Austinian  view  of  law  is 
formal,  narrow,  arbitrary,  unhistorical,  and  unphilological.^^ 
While  it  may  still  have  some  value  for  those  who  practice  and 
administer  law  in  the  courts,  it  does  not  even  furnish  a  complete 
definition  of  municipal  law,  as  many  laws  are  permissive  rather 
than  mandatory  in  their  character.  It  leaves  out  of  account 
that  large  and  important  part  of  constitutional  law  which  is 
based  upon  usage  or  convention  and  is  not  directly  administered 
by  judicial  tribunals. 

The  researches  inaugurated  by  Sir  Henry  Maine  and  Savigny, 
the  foimders  of  the  modem  school  of  historical  jurisprudence, 
have  shown  that  custom  is  anterior  to  enacted  law,  of  which  in- 
deed it  remains  the  essence  even  after  it  has  become  incorporated 
into  codes  and  statutes  and  interpreted  by  the  courts.  Even 
Holland  admits  that  judges  do  not  transform  custom  into  law, 
for  they  apply  it  "  retrospectively  "  as  weU  as  "  prospectively." 
They  merely  place  upon  it  "  the  stamp  of  judicial  authentica- 
tion." ^ 

Leading  authorities  even  maintain  that  physical  sanction  or 
the  threat  of  physical  force  is  a  mere  accident  and  is  not  an 
essential  characteristic  of  law.  It  is  but  a  means  to  an  end — 
a  part  of  the  machinery  of  society  for  the  enforcement  of  law. 

"  Cf.  Holland's  definition  of  law  as  **  a  general  rule  of  external  human  action 
enforced  by  a  sovereign  political  authority,"  in  Jurisprudence  (loth  ed.),  40. 

^"  In  this  paragraph  I  have  sought  rather  to  sununarize  the  objections  gener- 
ally made  to  the  legal  nature  of  International  Law  than  to  state  the  specific 
objections  of  Austin. 

^^  This  last  point  has  been  elaborated  by  Clark,  in  his  Practical  Jurisprudence^ 
Pt.  I,  chs.  2-7.  For  a  summary  of  the  phUological  argument,  see  Walker,  Science 
of.  InUmaUonal  LaWy  21  ff. 

^  Holland,  op,  cU.,  p.  58. 
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Far  more  important  than  the  infliction  of  punishment  is  the 
creation  of  a  law-abiding  sentiment  among  the  people.'*  Besides, 
the  laws  to  which  the  severest  penalties  are  attached  are  not 
always  those  most  generally  or  scrupulously  obeyed.^ 

Law  in  jurisprudence  is  essentially  a  body  of  customs,  prin- 
ciples, or  rules  for  the  regulation  of  the  external  conduct  of  human 
beings  in  their  relations  with  one  another  as  members  of  a  politi- 
cal community.*^  In  order  fully  to  answer  the  description  of 
law,  these  rules  must  be  generally  recognized  as  binding  and 
enforceable  by  external  power  or  appropriate  sanction,  but  they 
are  not  necessarily  accompanied  by  the  threat  or  use  of  physical 
force  in  case  of  their  violation.  The  guarantees  or  sanctions 
securing  their  observance  need  not  be  based  upon  the  assertion 
of  force  or  the  danger  of  speedy  and  definite  punishment.  The 
guarantees  for  International  Law,  and  still  more  for  the  customs 
and  conventions  of  constitutional  law,  are  mainly  of  a  moral 
nature ;  and  these  rest  upon  public  opinion  and  law-abiding  habits 
on  the  part  of  the  people  for  their  observance.*  Besides,  we 
cannot  admit  that  International  Law  lacks  altogether  a  deter- 
minate  lawgiver  and  sovereign   authority.*    European   Con- 

^*Th]s  is  a  suznmaiy  of  Walker's  argument.     See  op,  cii.,  pp.  29  ff. 

"  From  the  point  of  view  of  general  recognition  and  habitual  obedience,  Inter- 
national Law  certainly  compares  favorably  with  municipal  or  State  law.  For  ex- 
ample, treaties  are,  as  a  rule,  faithfully  executed,  and  arbitral  decisions  are  nearly 
always  carried  out.  The  rules  of  warfare  have  been  generally  observed  during 
recent  wars  between  civilized  States.  Even  in  violating  the  Law  of  Nations, 
modem  governments  usually  render  to  it  the  homage  of  pretended  obedience. 

■  Cf.  the  definitions  of  Oppenheim,  I,  §  s,  and  Clark,  p.  134.  For  numerous 
definitions  of  law,  see  Clark,  chs.  4-14,  and  Holland  (loth  ed.),  pp.  41-43. 

Pollock  (First  Book,  etc.,  p.  28)  justly  observes  that  "  the  only  essential  conditions 
for  the  existence  of  law  and  legal  mstitutions  are  existence  of  a  political  community 
and  the  recognition  by  its  members  of  settled  rules  binding  upon  them  in  that  capac- 
ity." But  he  had  previously  observed  (p.  22)  that "  the  appointed  consequences  of 
disobedience,  the  sanctions  of  law  as  they  are  commonly  called,  seem  to  be  not  only 
a  normal  element  of  dvilized  law,  but  a  necessary  constituent." 

"  On  this  point,  see  especially  the  profound  observations  of  the  eminent  German 
publicist  Jellinek,  in  his  Reckt  des  modemen  Stoats  (2d  ed.,  1905),  325  ff.,  and  his 
Staatenvet^Oge,  37  ff. 

*•  Creasy  (First  Steps,  etc.,  p.  70)  observes  on  this  head :  "  Although  Sovereign 
States  acknowledge  no  common  Superior  Lawgiver  from  which  they  collectively 
receive  imperative  Law,  yet  they  can  and  do  make  up  a  community  capable  of 
establishing  Laws  which  shall  be  binding  on  each  member  of  the  community.  In 
this  sense  the  conmiunity  at  large  is  a  sovereign  Lawgiver  to  each  member  of  the 
community."    So  far  he  seems  sound,  subject  to  the  reservation  that  each  member 
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gresses,  like  those  of  Paxis  in  1856  and  the  recent  Hague  Confer- 
ences, exercised  virtual  legislative  powers  and  issued  commands 
which  have  been  recognized  as  binding  and  are  generally  obeyed. 
The  thirteen  Conventions  of  the  Second  Hague  Peace  Conference 
of  1907  (compared  with  the  three  Conventions  of  the  Con- 
ference of  1899)  bear  witness  to  the  increasing  activity  and  im- 
portance of  international  legislation.  True  it  is  that  these  Con- 
ventions bear  the  form  of  treaties  which  each  State  may  refuse 
to  sign  and  ratify,  but  they  are  none  the  less  in  essence  acts  of 
international  legislation.^ 

Nor  is  International  Law  wholly  without  judicial  sanction. 
It  is  frequently  administered  and  interpreted  by  judicial  tribunals, 
more  particularly  by  courts  of  arbitration  and  national  prize 
courts.  The  Hague  Conference  of  1907  even  provided  for  the 
creation  of  an  International  Prize  Court  which,  in  the  absence  of 
conventions  or  national  legislation,  shall  apply  the  rules  of  Inter- 
national Law.**^ 

If  physical  sanction  or  the  threat  or  guarantee  of  ph3rsical 
force  is  an  essential  characteristic  of  law,  then  it  must  indeed  be 
admitted  that  International  Law  is  a  law  of  imperfect  obligation. 
But  it  has  been  shown  that  such  is  by  no  means  the  case.  It  is 
impossible  to  agree  with  those  authorities  *  who  hold  that  war 

of  the  community  can  withhold  its  assent  to  these  laws.  But  when  he  makes  sanc- 
tion for  this  law  consist  in  war  or  physical  force  in  prospective,  we  decline  to  follow 
him. 

*^  This  is  not  merely  the  author's  opinion ;  it  is  that  of  eminent  jurists  like  Jd- 
linek,  who  sa3rs:  "Such  agreements  (Vereinbarungen)  are  not  in  essence  treaties. 
They  create  no  Jus  intra  parUs,  but  slJus  supra  partes,  i.e,  they  give  expression  to  a 
common  juristic  conviction ;  they  are  not  two-sided  legal  creations,  but  common 
irrevocable  declarations  "  (OfenUiches  Reckt,  299). 

**  Title  I,  Art.  7,  of  the  **  Convention  for  the  Establishment  of  an  International 
Prize  Court."  It  was  further  provided :  "//  generally  recognized  rules  do  not  exist, 
the  Court  shall  decide  in  accordance  with  the  general  principles  of  justice  and  equity.** 
The  Court  is  thus  expressly  authorized  to  create  International  Law  in  such  a  con- 
tingency. 

^  For  example,  Bluntschli,  Introduction,  p.  8 ;  Creasy,  §  78;  Holland,  Juris^ 
prudence,  (loth  ed.)  391-393 ;  Salmond,  Jurisprudence,  14 ;  i  Twiss,  pp.  vii-ix. 

Among  those  who  deny  that  war  is  a  legal  sanction,  are  :  Amos,  Remedies  for 
War,  137 ;  Bonfils  (Fauchille),No.  29 ;  Chauveau,  note  on  p.  14 ;  Chretien,  No.  7 ; 
Funck-Brentano  et  Sorel,  7 ;  Nippold,  Die  FortbUdung  des  Verfahrens,  86 ;  and  i 
Pradier-Fod6r6,  No.  23.  See  also  Dumas,  Sanctions  de  Varbitrage  (1905), 
passim;  Moulin,  La  doctrine  de  Drago,  1 21-129 ;  Preuss,  Das  Vulkerrecht  im  Dienst 
des  Wirtschaftiehens,  17  ff.  and  note  on  p.  58;  Lagorgette,  Le  r6le  de  la  guerre, 
318  ff. ;  and  Lueder,  in  4  Holtzendorff's  Handbuch,  §  49. 
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is  the  real  or  main  sanction  of  the  Law  of  Nations ;  for  the  attempt 
to  characterize  war  as  a  guarantee  of  law  or  a  means  of  justice  in 
ordinary  cases  must  be  considered  harmful  as  well  as  vain.  Not 
that  war  is  to  be  condemmed  in  all  cases,  but  it  is  a  final  appeal 
only  to  be  justified  as  a  last  resort  after  every  other  mode  of 
obtaining  justice  or  redress  has  failed. 

10.  Xntemational  Law  as  a  Part  of  Municipal  or  State  Law. 
—  That  International  Law  is  a  part  of  the  law  of  the  land  is  no 
longer  a  matter  of  serious  doubt,  at  least  in  England  and  the 
United  States.  That  the  Law  of  Nations,  in  its  full  extent,  is  a 
part  of  the  law  of  England  was  the  view  of  Blackstone  (Com- 
merUarieSf  1765,  Bk.  TV,  ch.  5,  p.  67)  and  of  Lords  Talbot  and 
Mansfield  in  the  eighteenth  century  {Triquet  v.  Bothy  1764,  3 
Burr.  1478,  and  Scott,  6 ;  and  Healhfield  v.  Chilton^  1767,  4  Burr. 
2015,  and  Scott,  189),  as  also  of  Lords  Ellenborough  and  Stowell 
{Wolf  V.  Oxkolmy  1817,  K.  B.,  M.  and  S.  92,  and  Scott,  496 ;  The 
Marta,  1799,  i  Rob.  350,  and  Scott,  858 ;  and  the  Recovery,  1807, 
6  Rob.  348)  in  the  early  part  of  the  nineteenth  century. 

This  view  appears  to  have  prevailed  in  England  ^  until  appar- 
ently reversed  by  a  bare  majority  of  the  Court  of  Crown  Cases 
Reserved  in  the  famous  case  of  Queen  v.  Keyn  (L.  R.,  2  Exchq. 
Div.  63,  and  Scott,  154)  in  1876.  This  Court  declined,  in  the 
absence  of  an  Act  of  Parliament,  to  assert  British  criminal  juris- 
diction over  the  captain  of  the  German  steamer  Franconia  who 
had  been  convicted  of  manslaughter  in  the  Central  Criminal 
Court  for  having  killed  a  passenger  on  board  the  British  steamer 
Strathclyde  (as  the  result  of  a  collision  due  to  negligence)  within 
two  and  a  half  miles  from  the  English  coast,  i.  e.  within  the  limits 
of  the  marine  league.  In  spite  of  the  fact  that  this  decision  was 
promptly  nullified  by  Act  of  Parliament,  and  although  there  was 
a  strong  minority  opinion  supported  by  six  of  the  thirteen  judges, 
the  authority  of  the  older  view  was  considerably  shaken.*  But 
all  reasonable  doubt  in  England  as  to  the  legal  nature  of  Inter- 

"  See,  e.g.  the  leading  case  of  the  Emperor  of  Austria  v.  Day  and  Kossuth 
(1861),  2  GifFord,  623,  678. 

"  42  Vict.,  c.  73.  For  discussions  of  the  case  of  Queen  v.  Keyn,  see  i  Cobbett, 
CaseSf  132  ff.;  Holland.  Studies,  185;  Maine,  Int,  Law,  38^45;  2  Stephens, 
Criminal  Lasw,  29-42;  Triepel,  V'dlkerrecht  und  Landesreckt,  151  ff. ;  Walker, 
Science^  173  ff.;  Westlake,  in  22  Law  Quarterly,  15-16;  Willoughby,  "  The  Legal 
Nature  of  Int.  Law/'  in  2  il.  /.,  360  ff. 
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national  Law  has  now  apparently  been  finally  removed  by  the 
opinion  of  Lord  Chief  Justice  Alverstone  (formerly  Sir  Richard 
Webster)  in  the  case  of  West  Rand  Central  Gold  Mining  Co.  v. 
The  King  (L.  R.  1905,  2  K.  B.  391).  Although  the  petitioners 
(British  mine  owners  in  the  Transvaal  who  sought  to  recover 
gold  which  had  been  seized  by  officials  acting  for  the  Transvaal 
Government)  were  refused  redress  on  the  groimd  that  annexation 
was  an  act  of  State  which  could  not  be  inquired  into  by  the 
Court,  Lord  Alverstone  assented  to  the  proposition  laid  down  by 
Lord  Robert  Cedl  that ''  International  Law  is  a  part  of  the  law 
of  England."    He  said : 

"  It  is  quite  true  that  whatever  has  received  the  common  consent 
of  civilized  nations  must  have  received  the  assent  of  our  country, 
and  that  to  which  we  have  assented  along  with  other  nations  in 
general  may  properly  be  called  International  Law,  and  as  such 
will  be  acknowledged  and  applied  by  our  municipal  tribunals 
when  legitimate  occasion  arises  for  those  tribimals  to  decide 
questions  to  which  doctrines  of  International  Law  may  be 
relevant."  * 

This  doctrine  laid  down  by  Lord  Alverstone  has  in  its  favor  a 
long,  unbroken  series  of  decisions  in  the  United  States.  As  early 
as  1804  Chief  Justice  Marshall  declared,  in  the  case  of  The 
Charming  Betsey  (2  Cranch,  64, 118):  "An  act  of  Congress  should 
never  be  construed  to  violate  the  Law  of  Nations  if  any  other 
possible  construction  remains."**    In  the  case  of  the  Nereide 

^  Lord  Alverstone,  however,  added  the  following  warning :  "But  any  doctrine 
so  invoked  must  be  one  really  accepted  as  binding  between  nations,  and  the  Inter- 
national Law  sought  to  be  applied  must,  like  anything  else,  be  proved  by  satis- 
factory evidence,  which  must  show  either  that  the  particular  proposition  has  been 
recognized  and  acted  upon  by  our  own  country,  or  that  it  is  of  such  a  nature 
and  has  been  so  widely  and  generally  accepted  that  it  can  hardly  be  supposed  that 
any  civilized  State  would  repudiate  it.  The  mere  opinions  of  jurists,  however 
eminent  or  learned,  that  it  ought  to  be  so  recognized,  are  not  in  themselves  suffi- 
cient. They  must  have  received  the  express  sanction  of  international  agreement, 
or  gradually  have  grown  to  be  a  part  of  International  Law  by  their  frequent  prac- 
tical recognition  in  dealings  between  various  nations."  On  the  importance  of  this 
case,  see  Scott,  "The  Legal  Nature  of  Int.  Law,"  in  i  i4.  7.  855  ff.;  Westlake,  in 
22  Law  Quarterly  Review,  14-26 ;  and  6  Columbia  Law  RevieWy  49-50. 

"  But  this  must  not  be  interpreted  to  mean  that  the  courts  would  give  effect 
to  a  custom  of  International  Law  in  the  face  of  a  statute  clearly  commanding  a 
violation  of  its  principles.  In  such  a  case  the  State  would  be  responsible  to  the 
Community  of  Nations.  It  should  be  added  that  the  jurisdiction  of  the  courts 
does  not  extend  to  questions  of  a  purely  political  nature. 
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(1815,  9  Cranch,  383,  423)  he  declared  International  Law  to  be 
"  a  part  of  the  law  of  the  land."  In  the  Scotia  (1871,  14  Wall. 
170,  187-188,  and  Scott,  17)  Justice  Strong  said :  "  No  single 
nation  can  change  the  law  of  the  sea.  That  law  is  of  universal 
obligation,  and  no  statute  of  one  or  two  nations  can  create  obliga- 
tions for  the  world.  Like  all  the  Laws  of  Nations,  it  rests  upon 
the  common  consent  of  civilized  countries.  It  is  of  force,  not 
because  it  is  prescribed  by  any  superior  power,  but  because  it 
has  been  generally  accepted  as  a  rule  of  conduct."  The  most 
recent  and  authoritative  case  in  the  United  States  is  that  of 
the  Paqueie  Hahanav.  U.S.  (1899,  175  U.S.  Rep.  677,  and 
Scott,  19)  in  which  our  Supreme  Court  held  (p.  686)  that  even 
in  the  absence  of  treaty,  express  proclamation,  or  municipal  law, 
''  by  an  ancient  usage  among  civilized  nations,  beginning  cen- 
turies ago,  and  gradually  ripening  into  a  rule  of  International 
Law,  coast  fishing  vessels,  pursuing  their  vocation  of  catching 
and  bringing  in  fresh  fish,  have  been  recognized  as  exempt,  with 
thdr  cargoes  and  crews,  from  capture  as  prize  of  war. 

'^  International  Law  is  a  part  of  our  law,  and  must  be  ascer- 
tained and  admitted  by  the  courts  of  justice  of  appropriate  ju- 
risdiction, as  often  as  questions  of  right  depending  upon  it  are 
duly  presented  for  their  determination.  For  this  purpose,  where 
there  is  no  treaty  and  no  controlling  executive  or  legislative  act 
or  judicial  decision,  resort  must  be  had  to  the  custom  and  usages 
of  civilized  nations ;  and,  as  evidence  of  these,  to  the  works  of 
jurists  and  commentators  who,  by  years  of  labor,  research,  and 
experience,  have  made  themselves  peculiarly  well  acquainted  with 
the  subjects  of  which  they  treat.  Such  works  are  resorted  to  by 
judicial  tribimals,  not  for  the  speculations  of  their  authors  con- 
cerning what  the  law  ought  to  be,  but  for  trustworthv  evidence 
of  what  the  law  really  is."  ^ 

BIBUOORAPHT 

Relation  between  Intematioiial  Law  and  Municipal  or  State  Law.  — 
2  Butler,  Trealy-fiuiking  Pcfwer,  §§  398-399  and  notes;  Heffter  (Geffcken), 
§  2,  note  on  page  3;  *  Holland,  Studies,  ch.  10,  pp.  176-200;  Holtzen- 
darkjin  i  Eandbuch,  4g-S3,  11 7-1 20;  KBuirndLHy  Rechtskraft  des  int.  Rechts 

'^  Justice  Gray,  in  the  PaqueU  Hahana^  op,  cU,,  p.  700,  or  Scott,  19.  Cf.  lUd.^ 
m  BiUon  v.  Guyot  (1894),  159  U.  S.  Rep.  113,  163. 


12        ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

(1889) ;  Maine,  Int.  Law^  36  ff. ;  *  i  Moore,  Digest,  §§  1-2 ;  i  Nys,  Droit  int., 
185-189 ;  *  I  Oppenheim,  §§  20-25 ;  *  Scott,  Cases,  6-10, 13-22 ;  *  Ibid,,  in  i 
i4.  /.,  852  ff. ;  2  Stephens,  Crim,Law,  29 ff. ;  Triepel,  Volkerrecht  und  Landes- 
recht  (1899),  134-155 ;  Walker,  Science,  44  ff. ;  *  Westlake,  in  22  Law  Quar- 
terly, 14-26;  Wheaton  (Atlays),  note,  §§  15  o,  p.  29;  *  Willoughby,  in  2 
-•!•  J  7  357-365 ;  Woolsey,  §  29. 

For  cases  bearing  on  this  subject,  the  student  is  particularly  referred 
to  Scott's  Cases  an  Int.  Law,  §  i,  Introduction.  See  especially  Triquet  v. 
Bath,  K.  B.,  3  Burr.  1478  (1764);  U.  S,  v.  Smith  (1820),  5  Wheat  153; 
The  Scotia  (1871),  14  Wall.  170;  The  Paquete  Habana  (1899),  175  U.  S.  677 ; 
and  the  West  Rand  Central  Gold  Mining  Co,  v.  The  King,  L.  R.  (1905), 
2  K.  B.  391. 

Relation  between  Intemational  Morality  and  International  Law. — 
Amos,  Jurisprudence,  393  ff.,  504;  Ibid,,  Remedies  for  War,  91-106,  114- 
116;  Atkinson,  Int,  Morality  (185 1) ;  *  Austin  (Campbell's  ed.),  §§  136, 
148,  177,  199,  etc.;  *  Bernard,  Lectures  on  Diplomacy,  166-171;  Bonfils 
(Fauchille) ,  No.  39 ;  *  Creasy,  1 1-48 ;  Despagnet  (4th  ed.),  No.  50,  pp.  61-62 ; 
Ferguson,  The  International  Conference  at  the  Hague  (1899),  passim;  Hibben, 
in  Int,  J,  of  Ethics,  156-160;  Hobhouse,  Democracy  and  Reaction,  ch.  8; 

*  Holtzendorff,  in  i  Handbuch,  §  17 ;  Lawrence,  Principles  (3d  ed.),  §§  13-14 ; 
Lecky,  Map  of  Life,  491  ff. ;  Maine,  Int,  Law,  33-34;  i  Nys,  Le  droit  int., 
204-205;  PoUock,  Essays  on  Jurisprudence,  35;  i  Rivier,  24;  Senior, 
in  Edinburgh  Review  (1843),  1^3  ff-  J  Sidgwick,  Elements  of  Politics,  ch.  17 ; 
I  Twiss,  §  105;  Ullmann  (2d  ed.),  36-37;  Westlake,  Chapters,  15-16; 
Woolsey,  §§  3,  15-16,  20  b,  21,  23. 

Relation  between  Law  and  Morality.  —  *Ames,  Law  and  Morals,  in 
22  Harvard  Law  Rev,,  97-113;  i  Austin  (Campbell's  ed.),  §§  6-8,  135, 
144,  148,  167,  172,  177,  etc.;  I  Ahrens,  Philosophie  des  Rechis,  §  37,  pp- 
308-312 ;  I  Bentham,  Works  (BowAnf^sed,),  Principles  of  Morals  and  Legisla- 
tion, especially  chs.  i,  2,  and  17  on  "  Utility  " ;  French,  in  2  Philos,  Rev.,  35-53  ; 

*  Gamer  on  "  Political  Science  and  Ethics,"  in  17  Int.  J,  of  Ethics,  194-204 ; 
Heron,  Jurisprudence,  chs.  2, 3,  and  pp.  51-54 ;  *  i  Hobhouse,  Morals  in  Evo^ 
lution,  chs.  2, 3,  and  6 ;  Holland,  Jurisprudence  (loth  ed.),  ch.  3 ;  *  JeUinek, 
Die  social-ethische  Bedeutung  von  Recht,  Unrecht  und  Strafe  (1878) ;  i  Lioy, 
Philosophy  of  Right  (Hastie's  trans.),  Prolegomena,  131,  and  Pt.  I,  ch.  6; 
Mezes,  Ethics,  Pt.  II,  ch.  13,  302-324 ;  i  Oppenheim,  §§  3-9 ;  *  Palmer,  The 
Field  of  Ethics,  Lect.  II ;    Paulsen,  A  System  of  Ethics,  Book  III,  ch.  9 ; 

*  Pollock,  First  Book,  etc.,  ch.  2 ;  *  Pulszky,  Theory  of  Law  and  Civil  Society, 
3895.;  Rattigan,  Jurisprudence  (1892,  2d  ed.),  4-8;  Sidgwick,  The  Meth- 
ods of  Ethics,  Bk.  m,  chs.  5  and  6;  Ibid.,  The  Elements  of  Politics, 
ch.  13;  Taylor  (T.  W.),  in  5  Philos,  Rev.,  36-50;  i  Westlake,  Chap- 
ters, 2-3 ;  *  I  Westermarck,  The  Origin  and  Development  of  Moral  Ideas, 
chs.  5  and  7 ;  Whewell,  Elements  of  Morality  and  Polity  (1845) ;  Willoughby, 
The  Nalure  of  the  State,  note  on  pp.  113-114;  Wilson,  The  State,  §§  145 1- 
1456 ;  I  Wundt,  Ethics,  Pt.  m,  ch.  4,  160-187. 

International  Comi^.  —  Bonfils  (Fauchille),  No.  38;  *  Creasy,  35-37; 
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Despagnet  (4th  ed),  63-63;  Dicey,  Conflict  of  Laws  (3d  ed.),  10-15; 
Fiore,  Nos.  19&-199 ;  Heffter  (Geffcken) ,  §§  3, 193-196 ;  Gareis,  §  9 ;  *  Holland 
(loth  ed.),  Jurisprudence^  406-409;  *i  Holtzendorff,  Handbuch,  §  19;  3 
Lawrence,  Commeniaire,  54  ff . ;  Leseur,  §  30 ;  Lorimer,  InsUMes  of  the  Law 
of  Nations,  358 ;  i  M6rignhac,  Traitiy  379  ff. ;  i  Nys,  Le  droit  int.,  301-304 ; 
I  Oppenheim,  §  19;  Rivier,  35;  Story,  Conflict  of  Laws,  §§  38,  33-38; 
Ullmann  (sd  ed.)>  38-39;  Westlake,  Private  Int,  Law,  144;  i  Wharton, 
Conflict  of  Laws,  §§  i)^  and  i  a ;  Wheaton,  §  79 ;  Woolsey,  §§  34,  81.  See 
especially  an  essay  entitled  "Vdlkerrecht  und  Vdlkercourtesie,"  by  F. 
Stoerk,  in  StaatsrechUiche  Ahhandlungen  fUr  Ldband  (1908),  139-170. 

The  Nature  of  Diplomacy  or  International  Policy.  —  Acton's  (Lord) 
Introduction  to  Burd's  //  Principe;  *  Benoist,  Le  Mackiavilisme,  1  (1907) ; 
Bernard,  Lectures  on  Diplomacy,  Lect.  HI;  Bonfils  (FauchiUe),  No.  66; 
Bluntschli,  Politik,  1, 1-33 ;  Bulmerincq,  in  Marquardsen's  Handbuch,  I,  §  3, 
and  mgR,D,  I.,  361  ff. ;  3  Calvo,  §  13x0 ;  Despagnet  (4th  ed),  No.  50,  pp. 
63-65 ;  Dyer,  Mackiaoelli  and  the  Modem  State  (1904)  ;  Flassan,  Histoire  de  la 
diplomatie  franoflise, ''  Discours  pieliminaire  " ;  Foster,  Practice  of  Diplomacy, 
dL  I ;  Frederick  the  Great,  Anti-Machiavel  (French  text,  ed.  1834) ;  *  Free- 
mantle,  on  views  of  Comte,  in  3  Contemp.  Rev,,  477  ff. ;  *  Funck-Bren- 
tano  et  Sorel,  74  80 ;  Halieck  (Baker's  3d  ed.),  373 ;  *  Harrison  (Frederic), 
on  "The  Modem  Machiavelli,"  in  43  Nineteenth  Century  (1897),  463-471 ; 
Hay  (John),  in  Addresses,  No.  10,  on  ''American  Diplomacy";  Heffter, 
§i  4, 19S,  337-334 ;  *  I  Hill,  History  of  Eu  opean  Diplomacy,  Preface ;  Holtz- 
endorff,  in  i  Handbuch,  §  18;  Ibid.,  Politik,  Bk.  U,  chs.  4-7;  *  i  Janet, 
Histoire  de  la  science  politique  (3d  ed.),  '^  Introduction  sur  rapports  de  la 
morale  et  de  la  politique,"  and  liv.  HI,  chs.  i  and  3,  on  Machiavelli,  Leseur, 
Introduction,  §  31 ;  Morley,  Romanes  Lecture  on  Madiiavelli,  in  Miscel- 
lanies, Essay  I ;  von  Mohl,  Encyklopiidie,  §§  86-89, 105-107 ;  *  Nippold,  Die 
Portbildung  des  Verfakrens,  30  ff . ;  i  Nys,  Le  droit  int.,  305 ;  Nys,  Origines, 
395  ff. ;  I  Pradier-Fod^r6,  Cours  de  droit  diplomatique,  ch.  i ;  Ibid.,  TraiU, 
I>  No.  37,  pp.  loo-ioi ;  I  Rivier,  433 ;  RUmelin,  Politics  and  Morals  (1901) ; 
Stratford  de  Reddiffe  (Lord),  on  "International  Relations,"  in  2  Nineteenth 
Century  (1877),  471  ff. ;  i  Treitschke,  Politik,  §  3,  and  II,  §§  37-38 ;  i  Twiss, 
S  97;  Ullmann  (3d  ed.),  37-38 ;  Whewell,  Elements  of  Morality  and  Polity. 

Much  of  the  literature  on  this  subject  (the  theory  and  practice  of  diplo- 
macy) centers  around  the  name  of  Machiavelli.  For  bibliographies  on  Ma- 
chiavelli, see  Burd,  in  i  Cambridge  Modem  History,  719-736 ;  the  Bibliograph- 
ical Note  in  the  "  Introduction  "  to  Burd's  //  Principe  (1891) ;  i  Janet,  596- 
601 ;  and  the  Catalogue  of  the  British  Museum. 

International  Private  Law  or  the  Conflict  of  Laws.  —  *  Amos,  Jurispru- 
dence, ch.  IS ;  Bonfils  (Fauchille), No.  4 ;  *  3  Calvo, liv.  Vn,  1-33 ;  De^agnet, 
No.  49;  Funck-Brentano  et  Sord,  ch.  3;  Hall  (6th  ed.),  51-53 ;  i  Halieck 
(Baker's  ed.),  53;  *  Holland  (loth  ed.),  Jurisprudence,  404  n.,  407-409, 
413 ;  Holtzendorff,  in  i  Handbuch,  §  16 ;  Lawrence,  Principles  (3d  ed.),  §  7 ; 
Lorimer,  Institutes  of  the  Law  of  Nations,  Bk.  II,  ch.  9 ;  *  3  F.  de  Martens, 
391-505;  I  M^rignhac,  5-9;  4  PhiUimore;  i  Pi6delidvre,  15-17;    i  Nys, 
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Le  droU  int.,  190-193;  *3  Pradicr-Fod6r6,  pp.  519-1237;  Rattigan, 
Jurisprudence,  ch.  11;  Salmond,  Jurisprudence,  ch.  25;  Ullmann,  §  3;  i 
Westlake,  239-40;  *  Wheaton,  §§  77  ff. ;  Woolsey,  §§  73-74.  For  a  list 
of  the  most  important  works  on  International  Private  Law  or  Conflict  of 
Laws,  see  the  Syllabus  to  Scott's  Cases  on  International  Law,  §  8,  p.  xxv. 

The  student  is  especially  recommended  to  read  the  following:  Beale's 
Cases,  Preface,  and  Summary  at  the  dose  of  the  third  volume ;  Minor, 
Conflict  of  Laws,  Introductory  chapter  to  the  second  edition  of  1905,  and 
ch.  I  on  ''Preliminary  Principles";  and  Preface  to  Wharton's  Conflict  of 
Laws, 

International  Administrative  Law.  —  Bridgman,  The  First  Book  of  World 
Law  (1910) ;  Descamps,  Les  offices  int,  (1894) ;  Melli,  Die  int,  Unionen;  Moy* 
nier,  Les  bureaux  int,  (1892) ;  Neumeyer,  Grundlagen  des  int.  VerwaUungs- 
recht  (191 1);  Ibid.,  Int,  Venvaltungsrecht,  I  (1910) ;  Nippold,  Die  Fortbil- 
dung  des  Verfakrens  (1906),  61  ff. ;  Poinsard,  Droit  int.  convetUionnel  (1894) ; 
Ibid.,  Les  unions  (2d  ed.  1901) ;  Ibid.,  Le  droit  int.  au  XXe  siSck  (1907) ; 
♦  Reinsch,  "Int.  Unions  and  their  Administration, "  in  i  -4.  /.  (1907),  579-623 ; 
Ibid.,  "Int.  Administrative  Law  and  National  Sovereignty,"  in  3  ^.  /. 
(1909),  145;  *  Ibid,,  Public  Int.  Unions  (1911). 

The  first  jurist  who  appears  to  have  fully  realized  the  importance  of 
these  phenomena  was  L.  von  Stein.  See  his  Handbuch  der  VerwaUungs- 
lekre  (3d  ed.),  !»  245  ff.,  263  ff.,  and  II,  828  ff.  Among  the  few 
authorities  on  International  Law  who  deal  with  this  subject  are :  Liszt 
(3d  ed.),  §§  16-17,  2&-30,  33-36;  2  M^rignhac,  694-718;  i  Oppenheim, 
§§  458-471,  578-591 ;  Ullmann  (2d  ed.),  §§  68-69;  Zom>  §§  16-17. 

The  Austinian  or  Imperative  View  of  Law.  —  Among  those  authorities 
who  may  be  dted  as  virtually  in  favor  of  the  Austinian  or  imperative 
view  of  law,  or  some  slight  modification  thereof,  are:  i  Acollas,  Cours 
HSmentaire  de  droit,  Introduction,  p.  vii;  *  Austin  (Campbell's  ed.),  In- 
troductory and  Lects.  I,  V,  and  VI  of  the  Province  of  Jurisprudence  De- 
termined, and  Lects.  XXII  and  XXVII  on  "  Sanctions " ;  Fricker,  Das 
Problem  des  Vdlkerrechts,  in  34  Zeitschrift  fUr  Staatswissenschaft,  368  ff . ; 
Hobbes,  De  Cive,  cap.  14,  §  4;  *  Holland,  Jurisprudence  (loth  ed.),  127- 
129,  380-383;  *i  Ihering,  Zweck  im  Recht  (1884,  2d  ed.),  320  ff. ; 
*Lasson,  Prinzip  und  Zukunft  des  Vdlkerrecht  (1871),  43  ff.;  2  Lorimer, 
Institutes  (1884),  189;  Leacock,  Elements  of  Political  Science,  100-104; 
Pollock,  First  Book  on  Jurisprudence,  96;  Pomeroy,  §§  9-30;  *  i  Puchta, 
Gewohnheitsrecht,  142 1 ;  Pufendorf,  De  jure  not.  et  gentium,  lib.  II,  cap.  3, 
§  23;  Salmond,  Jurisprudence,  §§  16-17;  *2  Stephens,  History  of  Crim- 
inal Law,  32  ff.;  Stephens  Q.  K.),  Int.  Law  and  International  Relations 
(1884),  Pt.  I;  Wheaton,  History,  95  f.;  *  WiHoughhy,  Nature  of  the  StaU, 
199-204;  *Ibid.,  "The  Legal  Nature  of  International  Law,"  in  2  X.  /. 
(1908),  357-365;  Wilson,  The  State,  §  1457;  Zom,  §  2. 

As  against  the  Austinian  or  imperative  view,  the  following  authorities  may 
be  cited :  Amos,  The  Science  of  Jurisprudence,  394,  409-413 ;  *  Beigbohm, 
Staatsvertrdge  und  Gesetze  als  QueUen  des  VSlkerreclUs  (187 1),  12  ff. ;  Bernard, 
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Lectures  on  Diplomacy,  171 ;  BluntschK,  IntroducUon,  2-11 ;  *  Bonfils  (Fau- 
duDe),  Nos.  26-31 ;  *  Biyce,  Studies  in  History  and  Jurisprudence,  499^S«>« ; 
Bulmerincq,  in  i  Marquardsen,  §  12 ;  Ibid,,  Praxis  und  Theorie  des  Vdlker- 
reckts,  158  ff. ;  Bry,  §  2 ;  Carter,  in  the  Report  of  the  American  Bar  Associa- 
tion (1890),  222  ff. ;  Chauveau,  §  2 ;  *  Clark,  Practical  Jurisprudence,  5, 181- 
187;  Creasy,  70-76;  Despagnet,  Nos.  38-40;  i  Fiore,  Nos.  186  ff.,  and 
30  R,  D,  /.,  5-25 ;  Gareis,  §  2 ;  Hall  (5th  ed.),  13-16 ;  *  Harrison  (Fr.)  on 
"Tbt  En^ish  School  of  Jurisprudence,"  in  24  Portn.  Rev,  (1878),  475-492, 
682-703;  I  Halleck  (Baker's  3d  ed.),  51,  54;  Hefftcr  (Geffcken),  §  2,  es- 
pecially note  on  pp.  3-5;  Holtzendorff,  in  i  Handbuck,  §§  6-7;  Jenks, 
Law  in  the  Middle  Ages,  ch.  i ;  *  i  Jellinek,  Das  Recht  des  modemen  Staates 
(190S,  2d  ed.),  328,  364-368;  Ibid.,  Staatenvertrdge  (1888),  7-8,  37  ff.; 
IhH.y  Offenllickes  Recht  (1892),  195,  296-314;  Kaltenbom,  Kritik  des 
VUherrechts  (1837),  ch.  6 ;  Kebedgy,  in  29  R,  D.  /.,  113  ff. ;  Lawrence,  Essays, 
1-41;  Ibid.,  Principles  (3d  ed.),  §§  8-1 1;  Leseur,  37  ff.;  Liszt  (3d  ed.), 
i  I,  pp.  6-8 ;  I  F.  de  Martens,  §§  1-2 ;  Maine,  Int.  Law,  Lect.  U,  26-53 ; 
*  Ibid.,  Early  History  of  Institutions,  Lects.  XII  and  XIII ;  i  M6rignhac,  18- 
24;  Mougins  de  Roquefort,  La  solution  juridique  des  conflits  intemationaux 
(1889),  36  ff. ;  I  Nys,  Le  droit  int.,  133-143,  and  Les  origines,  Introduction ; 
I  Oppenheim,  §§  2-10 ;  i  Phillimore,  Introduction,  ch.  i ;  i  Pi^ddi^vre, 
5-11 ;  *  Pollock,  "  Sources  of  International  Law,"  in  2  Columbia  Law  Rev.,  514 
ff. ;  I  Pradier-Fod6r6,  Nos.  7-12 ;  Rattigan,  Jurisprudence,  12-20,  355-357 ; 
Renault,  Introduction,  6  ff. ;  Rlvier,  18-24;  Russell  (Lord),  in  19  Rep.  Am. 
Bar  Assoc.  (1896),  255  ff.;  Salmond,  Jurisprudence,  95-106,  628-639; 
Savigny,  System,  §  11 ;  *  Scott,  on  the  "Legal  Nature  of  International  Law," 
ia  1  A.  J.  (1907),  83-166;  Triepel,  Vdlkerrecht  und  Landesreckt  (1899), 
103  ff. ;  I  Twiss,  §§  104-105 ;  *  Ulknann,  §  4 ;  Walker,  History,  ch.  i,  2-3 ; 
Ibid.,  Science,  chs.  i  and  2,  1-56;  i  Westlake,  5-9;  Ibid.,  Chapters,  11-15; 
Woolsey,  §§  26-29. 

Several  of  the  authorities  dted  above  are  difficult  to  place.  Thus  Sa- 
vigny speaks  of  International  Law  as  at  once  positive  and  imperfect.  The 
position  of  Ihering  is  also  somewhat  difficult  to  determine.  Like  Savigny 
he  is  dted  on  both  sides  of  the  question.  He  (Ihering)  insists  upon  force 
as  an  essential  dement  in  law ;  but  he  also  dedares  (p.  325)  that  the  legal 
nature  of  the  Law  of 'Nations  is  not  a  subject  of  doubt. 

On  p.  13  of  his  Pirst  Book  on  Jurisprudence  (1896),  Pollock  speaks  of 
International  Law  as  consisting  of  ''these  customs  and  observances  in  an 
imperfectly  organized  sodety  which  have  not  fully  acquired  the  character 
of  law,  but  are  on  the  way  to  become  law ;"  and  on  p.  96  he  appears  to 
deny  that  the  "duties  of  independent  States  to  one  another"  are  ''legal 
duties  or  the  subject  of  legal  rules."  In  an  earlier  work  (Essays  in  Juris- 
prudence and  Ethics,  published  in  1882,  p.  35),  he  speaks  of  the  "extreme 
purists  of  the  analytical  school,  who  deny  that  it  (Int.  Law)  is  really  law." 
He  asks  (on  p.  37),  "should  we  not,  then,  regard  public  opinion  as  the  final 
sanction  of  International  Law  in  every  case,  —  a  sanction  with  physical 
force  behind  it^  no  doubt,  in  one  or  another  shape,  but  with  a  force  latent 
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and  undefined,  and  to  be  called  into  action  only  in  an  extreme  case?" 
I  have  therefore  cited  him  on  both  sides  of  this  question. 

Salmond  (Jurisprudence^  p.  ii)  defines  law  as  ''the  rules  recognized  and 
acted  on  in  courts  of  justice/'  Although  he  maintains  that  the  imperative 
theory  of  law  is  defective  in  that  it  only  contains  the  most  important  element 
of  the  truth,  yet  he  must  be  classed  as  essentially  Ausdnian,  inasmuch  as 
he  holds  that  "law  is  based  on  physical  force." 

It  may  be  noted  that  Westlake,  who  formerly  denied  the  positive  char- 
acter of  International  Law  (see  Treatise  an  Int.  Private  Law,  ad  ed.,  1880, 
pp.  3  ff.)  is  strongly  anti-Austinian  in  his  later  works. 

For  references  showing  a  tendency  toward  a  reversion  to  the  Austinian 
or  imperative  view  of  law,  due  to  imperial  legislation  in  modem  Germany, 
see  *  Pound  on  "The  Scope  and  Purpose  of  Sociological  Jurisprudence," 
in  24  and  25  Harvard  Law  Review  (191 1  and  1912),  593  and  144-145  respec- 
tively. 


CHAPTER  n 

THB  BASIS  OR  SOURCES  OF  IHTERHATIONAL  LAW 

II.    The  Basis  or  Foundation  of  International  Law.  —  Like 

the  State  itself,  International  Law  is  ultimately  based  upon  the 
innate  or  inherited  sociability  of  human  nature  directed  by  specific 
human  needs  and  interests.  Though  a  fighting  animal  almost 
constantly  engaged  in  a  desperate  struggle  for  existence  with 
his  environment  and  frequently  at  war  with  his  fellows,  man  is 
also  a  social  and  political  being  who  has  long  since  discovered 
that  mutual  cooperation  and  organization  are  at  least  as  essen- 
tial to  human  well-being  and  progress  as  are  struggle,  rivalry, 
and  competition.^ 

Ever  since  his  earliest  appearance  on  this  planet,  men  have 
apparently  lived  not  in  isolation,  but  in  more  or  less  hostile  or 
friendly  groups  which  form  ever  widening  circles  (families, 
hordes,  dans,  dties,  nations,  states,  confederades,  etc.)  within 
which  the  practice  of  mutual  aid  or  cooperation,  due  to  a  sense 
of  interdependence,  has  largely  supplanted,  or  at  least  greatly 
modified,  the  habit  of  struggle  and  competition.  This  habit  or 
practice  of  mutual  aid  and  cooperation  was  gradually  extended 
to  intergroupal  relations,  imtil  it  now  indudes  all  dvilized  states, 

*  For  iUustrations  of  the  operation  of  this  principle  even  among  lower  animals  and 
savages,  see  the  first  three  chapters  of  Kropotkin's  remarkable  book  entitled  Mutual 
Aid,  a  Factor  of  Evolution  (1902).  Cf.  Romanes,  Animal  Intelligence,  passim; 
Espinas,  Societis  animates  (1877);  Moran,  Animal  Behavior,  ch.  5;  Topinard, 
Science  and  Faith  (1899),  ch.  4. 

On  the  general  principle,  see  Giddings,  Principles  of  Sociology,  Bk.  II,  ch.  z, 
aod  Bk.  m,  chs.  i,  2,  and  3,  passim;  I>\ukhdm,De  la  division  du  Iravail  social^ 
liv.  I,  ch.  I,  28  ff.,  chs.  5  and  6;  Novicow,£a  critique  du  darwinism  social,  ch.  8; 
Pulszky,  Theory  of  Law  and  Civil  Society,  ch.  6 ;  and  Ross,  Social  Control,  chs.  i,  7, 
lo-ii.  See  Tarde,  Les  lois  de  Vimiiation,  ch.  3,  for  a  criticism  of  this  view,  which 
he  perhaps  rightly  holds  to  be  insufficient.  Conscious  and  unconscious  imitation 
resulting  in  fixed  habits  undoubtedly  play  an  important  r61e  in  the  development  of 
tbe  social  order. 
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races,  and  nations,  and  appears  to  be  entering  upon  its  final  phase 
of  world  organization.* 

12.  The  Society  or  Community  of  States.  —  In  international 
relations  this  solidarity  of  interests,  based  on  a  human  need  for 
cooperation  and  organization,  has  stimulated  the  growth  of 
customs  and  led  to  the  formation  of  rules  and  agreements  for  the 
maintenance  of  durable  community  interests  and  peaceful  inter- 
course even  in  time  of  war.  It  has  given  rise  in  modem  times 
to  the  conception  of  a  Community,  Society,  or  Family  of  States,* 
the  members  of  which  retain  their  sovereignty  and  independence 
and  are  regarded  as  possessed  of  equal  rights  and  duties  in  the 
eyes  of  International  Law ;  but  who  have  also  developed  a  strong 

*  On  World  Organization,  see  Bridgman,  World  Organizalion  (1905) ;  Duplessix, 
Vorganizaiion  ini.  (1909);  Hill,  World  Organizalion,  etc.  (1911} ;  Novicow,  La 
Fid&aiion  de  VEurope  (1901) ;  Schticking,  Die  Organization  der  Wdt  (1909) ;  Von 
Stengel,  Weltstaat  (1909);  and  Trueblood,  The  Federation  of  the  World  (1899). 

Among  those  authorities  who  find  the  basis  or  foundation  of  International  Law 
in  the  principle  of  human  sociabUity  or  solidarity  of  interests  in  one  form  or  an- 
other, may  be  cited:  Bluntschli,  i;  Bonfils  (Fauchille),  Nos.  5  ff. ;  Bry,  No.  i; 
Chauveau,  No.  i;  Chretien,  No.  i;  Despagnet,  Nos.  2-3,  38;  i  Fiore,  Nos, 
151  ff. ;  Geffcken,  Die  Interessenlehre  als  Grundlage  des  Staates  und  ViHkerrecht 
(1898)  ;  Grotius  (Wheweirs  trans.),  Prolegomena,  §§  7-8,  i6-i8,  22,  23;  Heftcr 
(Geffcken),  §  2 ;  Holtzendorfif,  Elements,  §  i,  and  i  Handbuch,  44  ff. ;  Hautefeuille, 
Droit  maritime,  ch.  I;  Kaltenbom,  Kritik,  298;  Liszt,  §  i ;  iF.de  Martens,  §  i, 
p.  I  and  45-52;  I  M6:ignhac,  2,  18;  Nippold,  Die  Foribildung  des  Verfahrens 
(1907),  35  ff. ;  I  Nys,  Le  droit  int.,  65H66;  i  Ortolan,  Dip.  de  la  mer,  ch.  i,  p.  2 ; 
I  Phillimore,  §  VII;  i  Pi^deli^vre,  i,  13-14;  Fillet,  in  ^, G. Z>. /.  (1894),  i  ff.; 
Pradier-Fod6r6,  No.  21,  p.  72;  Preuss,  Das  ViAkerrecht  im  Dienste des  Wirtschafls- 
lebens  (1891) ;  Suarez,  Tractatus  de  legibus  (1612),  11,  ch.  11,  No.  9,  quoted  by  Nys, 
Les  origines,  11-12;  Ullmann,  §1;  Westlake,  Chapters,  26-27 ;  Vattel,  §§  10-12. 

Several  of  the  authorities  (e.g.  1  Rivier,  Principes,  p.  7)  make  the  conrnion  legal 
consciousness  of  the  society  of  nations,  based  on  reason,  the  primary  source  of  Inter- 
national Law.  But  in  the  light  of  modem  psychology,  a  purely  rationalistic  basis . 
for  International  Law  may  well  be  doubted.  The  preamble  to  the  Hague  Conven- 
tions of  1899  and  1907  for  the  Pacific  Settlement  of  International  Disputes  recog- 
nizes "the  solidarity  which  unites  the  members  of  the  society  of  civilized  nations." 

'  Westlake  {Int.  Law,  I,  p.  i)  defines  International  Law  as  "the  law  of  the  society 
of  States  or  nations.'*  Oppenheim  (I,  §  12}  uses  the  term  "family  of  nations." 
The  majority  of  the  publicists  who  make  use  of  the  conception  referred  to  above 
seem  to  prefer  the  term  "international  community"  or  "community  of  States  or 
nations."  On<  the  "Law  of  the  International  Commimity,"  see  especially,  i 
F.  de  Martens,  §§  39,  45-52.  In  German  the  term  Staatenverein  is  employed.  On 
the  nature,  rise,  and  growth  of  the  "Society  of  Nations,"  see  especially  Lawrence, 
International  Problems,  chs.  1-3. 

The  Spanish  theologians  of  the  sixteenth  century  seem  to  have  been  the  first 
publicists  to  give  expression  to  this  conception,  but  it  was  first  given  a  wide  currency 
by  Grotius. 
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sense  of  interdependence  or  internationalism.  This  Inter- 
national Community  is  by  no  means  a  World  State  or  civUas 
maxima  based  on  abstract  principles  of  justice  and  equity.  It  is 
rather  a  "  free  society  of  peoples  united  by  the  solidarity  of  their 
tendencies  and  interests."  ^ 

13.  Utility  OS  the  Purpose  of  Jntemational  Relations. — 
The  guiding  motive  or  purpose  of  international  relations  should 
be  utility  or  the  satisfaction  of  collective  needs  and  interests, 
whether  intellectual,  moral,  or  material.  These  become  ever 
greater,  more  varied  and  imperative  as  the  mutual  interdepend- 
ence and  solidarity  of  nations  constantly  increases.  They  have, 
mdeed,  become  so  great  and  complex  that  it  has  been  found  neces- 
sary to  give  certain  rules  and  customs  of  international  intercourse 
the  solemn  character  of  International  or  World  Agreements  and 
thus  render  them  more  imperative.  There  has  even  been  an 
attempt  to  create  some  suitable  machinery  for  their  better  observ- 
ance and  enforcement.  In  the  further  development  of  Inter- 
national Law,  motives  of  utiltity  and  a  sense  of  international 
conununity  interests  should  be  allowed  to  have  at  least  as  much 
influence  as  tradition  and  precedents  based  upon  metaphysical 
conceptions  of  natural  law  or  abstract  principles  of  justice.  Ju- 
rists must  learn  to  look  forward  as  well  as  backward,  and  should 
have  regard  to  the  probable  or  possible  sodal  consequences  of  a 
given  practice  rather  than  to  mere  conformity  with  past  usages 
and  ideals.  Social  utility,  or  adaptability  to  hiunan  needs  and 
social  conditions,  is  thus  the  ultimate  test  of  international,  as 
of  all  human  law.  The  better  to  answer  these  needs  and  inter- 
ests, the  Law  of  Nations  tends,  like  every  other  branch  of  juris- 
prudence, to  become  more  pragmatic  and  sociological.^ 

14.  The  Primaxy  Sources  of  International  Law.  —  The 
primary  sources  of  positive  International  Law  are :  (i)  custom 

^  Cf.  BonfiJs  (Fauchille),  No.  13;  and  i  F.  de  Martens,  268.  "To  move  and 
Kve  and  have  its  being  in  the  great  community  of  nations  is  as  much  the  nonnal 
condition  of  a  single  nation,  as  to  live  in  a  social  state  is  the  normal  condition  of 
a  single  man."  x  Phillimore,  §  VII. 

^  On  Utility  as  a  test  of  Interaational  Law,  see  Creasy,  ch.  3,  especially  the  cita- 
tion from  Story  {Conflict  of  Laws,  §  35)  on  p.  62.  The  doctrine  is  derived  from  Ben- 
tham.    See  especially  Bentham's  Works  (Bowring's  ed.)i  Pt.  VIII,  p.  538. 

For  a  remarkable  aeries  of  articles  on  "Sociological  Jurisprudence,"  see  Pound, 
ID  24  and  25  Harvard  Law  Rev.  (191  x  and  1912).  They  will  soon  appear  in 
book  form. 
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based  on  tadt  consent  and  imitation;  and  (2)  convention  or 
express  agreement  by  means  of  treaties.* 

Customary  International  Law  has  grown  by  means  of  tadt 
agreement  and  imitation  or  consent.  It  is  the  Common  Law  of 
Nations  which  has  devdoped  gradually  from  usage  or  precedents 
set  by  particular  States  as  the  result  of  acquiescence  or  imitation 
on  the  part  of  the  other  members  of  the  international  community. 

I  It  has  as  its  guarantee  or  sanction  the  consensus  of  opinion  and 
usage  of  the  dvilized  world,  and  it  forms  the  oldest  and  intrinsi- 
^  cally  the  most  important  portion  of  International  Law ;  for  it  is 
'deeply  rooted  in  the  habits,  sentiments,  and  interests  of  mankind. 
In  dealing  with  treaties  as  a  source  of  International  Law,  it  is 
necessary  to  distinguish  between  treaties  which  are  mere  bargains 
or  contracts  between  States,  or  those  which  contain  no  rules  for 
i  the  regulation  of  international  conduct,  and  treaties  which  are 
i  declaratory  or  stipulatory  of  International  Law.    Espedally 
important  are  the  great  International  or  World  Agreements  which 
preserve  the  form  of  treaties  (reserving  to  each  State  the  right 
of  sanction  or  ratification),  but  which  are  really  great  acts  of 
international  legislation  and  which  create  or  codify  existing  inter- 
national practice.     Such  are,  e.g.  the  Dedaration  of  Paris  of 
1856,  the  Geneva  Conventions  of  1864  and  1906,  and  the  sixteen 
Conventions  of  the  Hague  Conferences  of  1899  and  1907.' 

15.  The  Evidences  of  International  Law.  —  The  evidences 
or  witnesses  of  International  Law  are  the  places  where  the  law 

'  Westlake  (I,  pp.  14-15)  makes  "custom  and  reason"  the  two  sources  of  Inter- 
national Law.  But  he  thus  confuses  one  of  its  sources  with  a  means  of  interpreta- 
tion. As  Oppenheim  (I,  note  on  p.  22)  justly  remarks:  "Reason  is  a  means  of 
interpreting  law,  but  it  cannot  call  law  into  existence.''  Writers  frequently  confuse 
the  sources  of  International  Law  with  its  basis  or  foundation  on  the  one  hand,  and  the 
evidences  or  witnesses  to  its  existence  on  the  other.  Some  Continental  publicists 
(e.g.  Gareis,  §  9,  and  Leseur,  pp.  22  f .)  find  a  source  of  International  Law  in  the  neces- 
sitas  of  the  Roman  jurists.  For  a  criticism  of  this  view,  see  Ullmann  (2d  ed.), 
p.  40. 

'  As  pointed  out  by  Jellinek  (jiffeniliches  Recht,  pp.  193  fif.  Cf.  Staatenverbind- 
ungen,  107  ff.),  such  agreements  (Vereinbarungen)  are  the  results  of  the  collaboration 
of  many  individual  wills  working  for  the  satisfaction  of  common  interests,  whereas 
ordinary  treaties  (Verirdge)  are  the  product  of  several  wills  working  for  particular 
and  often  opposing  interests.  See  also  Binding,  Das  GrUndung  des  norddeuischen 
Bundes  (18S9) ;  i  Nys,  Le  droit  int.y  p.  157;   and  Triepel,  VHtkefreckt,  passim. 

For  a  list  of  lawmaking  treaties,  see  i  Oppenheim,  §§  558-568 ;  and  Introduc- 
tion to  Whittuck,  International  Documents. 
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as  applied  or  agreed  upon  is  found,*  or  the  documents  which  bear 
evidence  or  witness  to  existing  principles  and  customs.  Arranged 
in  the  order  of  their  extrinsic  importance  from  the  standpoint  of 
fomial  authoritativeness,  they  are  as  follows : 

(i)  International  or  World  treaties  which  virtually  legislate  or 
codify  existing  practice.  These  are  the  works  of  International 
Congresses  or  Conferences  which  are  composed  of  delegates 
vested  with  full  powers  to  negotiate  and  conclude  treaties  of  the 
character  indicated  above. 

(2)  The  Agreements  of  International  Congresses  and  Confer- 
ences whose  work  has  not  received  official  sanction  or  ratifica- 
tion. Examples  are  the  Brussels  Conferences  of  1874  and  the 
Geneva  Convention  of  1868.  The  work  of  such  Conferences  has 
sometimes  been  of  great  importance,  inasmuch  as  they  have  codi- 
fied or  influenced  existing  practice. 

(3)  Treaties,  whether  between  several  or  a  considerable  num- 
ber of  States,  which  merely  purport  to  be  declaratory  of  existing 
law  or  stipulatory  of  new  principles  or  usages.  Such  are,  e,g. 
the  Armed  Neutralities  of  1780  and  1800,  the  Three  Rules  of 
the  Treaty  of  Washington  of  1871,  and  Franklin's  famous  treaty 
of  1785  between  the  United  States  and  Prussia  which  stipulated 
for  the  exemption  of  private  enemy  property  from  capture  at  sea. 

(4)  The  decisions  of  judicial  tribunals,  more  especially  of  Courts 
of  Arbitration,  International  Conunissions  of  Inquiry,  and  Prize 
Courts.  The  decisions  of  the  Geneva  Board  of  Arbitration  which 
settled  the  Alabama  claims  in  1872,  the  North  Sea  International 
Commission  of  Inquiry  of  1906  which  investigated  the  North 
Sea  Incident,*  and  the  decisions  of  the  Hague  Tribunal  created 
in  1899,  wiU  undoubtedly  be  treated  as  important  precedents  in 
similar  cases  in  the  future.  If  the  International  Prize  Court  and 
the  Court  of  Arbitral  Justice  provided  for  by  the  Hague  Confer- 
ence of  1907  ever  come  into  existence,  their  decisions  will,  of 
course,  take  first  rank  in  this  category. 

Prize  Courts,  though  hitherto  national  in  character,  are  supposed 

*  This  is  the  sense  in  which  the  term  "  sources  "  is  generally  used  by  historians, 
bat  jurists  use  the  term  in  a  different  sense.  The  phrase  "evidences  of  Interna- 
tional Law"  is  borrowed  from  Walker,  Science,  ch.  2. 

*  See  Hershey,  IntenuUianal  Law  and  Diplomacy  of  the  Russo-Japanese  War, 
ch.  8;  and  infra,  §  308,  note  on  pp.  526-527. 
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to  administer  International  Law ;  and  the  decisions  of  judges  of 
international  reputation  for  learning  and  impartiality,  like  Sir 
William  Scott  (later  Lord  Stowell)  and  Justice  Story,  have  always 
been  treated  with  great  respect,  especially  in  England  and  the 
United  States.  Such  decisions  have  more  value  for  the  student 
of  positive  International  Law  than  the  mere  opinions  of  any 
publicist,  however  eminent,  partly  because  they  bear  a  certain 
stamp  of  judicial  authentication,  but  still  more  because  the  cases 
have  presumably  been  argued  by  able  counsel  and  carefully  con- 
sidered from  every  standpoint,  more  particularly  with  a  view  to 
their  practical  bearings. 

On  the  other  hand,*  excessive  deference  is  sometimes  paid  in 
England  and  the  United  States  to  judicial  opinions  which  are 
mere  obiter  dicta,  and  judicial  decisions  are  often  given  a  more 
extended  application  than  they  deserve.  Li  dealing  with  judi- 
cial decisions,  the  student  should  always  remember  that  they  are 
necessarily  of  limited  application,  both  as  to  subject-matter  and 

Jin  respect  to  nationality,  and  that  International  Law  is  based 
upon  general  usage  or  international  practice.  This  implies  a 
much  wider  field  of  study  and  research  than  is  afforded  by  any 
supply  of  judicial  decisions,  however  copious.  This  condition 
of  our  science  is  one  of  the  gravest  objections  to  the  teaching  of 
International  Law  by  the  main  or  exclusive  use  of  the  '^  case 
system."  ^» 

(5)  Unilateral  Acts  or  Laws,  Ordinances,  Proclamations, 
Decrees,  Declarations  or  Instructions  issued  by  a  State  to  its 
naval,  military,  diplomatic,  or  consular  representatives  for  the 
capture  and  disposition  of  prizes,  the  conduct  of  its  armies  and 
navies,  or  the  transaction  of  its  business  abroad.  Famous  ex- 
amples of  this  sort  are  the  French  Marine  Ordinance  of  1681 ; 
the  British  Admiralty  Manuals  and  the  American  Naval  War 
Code  of  1900  (withdrawn  in  1904) ;  the  Instructions  for  the 
Government  of  the  Armies  of  the  United  States  in  the  Field, 
issued  during  our  Civil  War ;  the  United  States  Neutrality  Laws 

10  "The  decisions  of  the  courts  of  every  country,  so  far  as  they  are  founded  upon 
a  law  common  to  every  country,  will  be  received,  not  as  authority,  but  with  respect. 
The  decisions  of  the  courts  of  every  country  show  how  the  Law  of  Nations,  in  the 
given  case,  is  understood  in  that  country,  and  will  be  considered  in  adopting  the 
rule  which  is  to  prevail  in  this."  Chief  Justice  Marshall,  in  Thirty  Hogsheads  of 
Sugar  V.  Boyle  (1815),  9  Cranch,  191, 198. 
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of  1794  and  1818  and  the  British  Foreign  Enlistment  Acts  of  1819 
and  1870 ;  and  the  various  Declarations  of  Neutrality  issued  at 
the  outbreak  of  important  wars. 

(6)  Opinions  of  statesmen  as  expressed  in  important  state/ 
papers  and  diplomatic  correspondence,  and  opinions  of  legal 
advisors  of  the  various  Governments,  such  as  those  of  the  law 
officers  of  the  Crown  in  Great  Britian  and  of  the  Attorneys- 
General  of  the  United  States.    Such  opinions  are  important  in 
that  they  bear  a  certain  official  stamp  and  are  usually  well  con- 
sidered and  practical ;  but  they  are  apt  to  be  biased  by  advocacy 
of  a  particular  cause.    Moore's  monumental  InUmaiianal  Law 
Digest  (in  eight  volumes,  1906)  illustrated  the  wealth  of  material  . 
of  this  sort  existing  in  the  foreign  archives  of  a  single  modem  | 
Government. 

(7)  The  writings  of  eminent  jurists  and  authorities  on  Inter- 
national Law.  '^  In  the  absence  of  higher  and  more  authorita- 
tive sanctions,  the  ordinances  of  foreign  States,  the  opinions  of 
eminent  statesmen,  and  the  writings  of  distinguished  jurists 
are  regarded  as  of  great  consideration  on  questions  not  settled 
by  conventional  law.  In  cases  where  the  principal  jurists  agree, 
the  presumption  will  be  very  great  in  favor  of  the  solidity  of  their 
maxims ;  and  no  civilized  nation  that  does  not  arrogantly  set  all 
ordinary  law  and  justice  at  defiance,  will  venture  to  disregard  the 
uniform  sense  of  the  established  writers  on  International  Law."  ^^ 

''Without  wishing  to  exaggerate  the  importance  of  these 
writers,  or  to  substitute,  in  any  case,  their  authority  for  the  prin- 
ciples of  reason,  it  may  be  affirmed  that  they  are  generally  impar- 
tial in  their  judgment.  They  are  witnesses  of  the  sentiments 
and  usages  of  civilized  nations,  and  the  weight  of  their  testimony 
increases  every  time  that  their  authority  is  invoked  by  statesmen, 
and  every  year  that  passes  without  the  rules  laid  down  in  their 
works  being  impugned  by  the  avowal  of  contrary  principles."  ^ 

The  above  passages  from  Kent  and  Wheaton  were  approvingly 
dted  by  Justice  Gray  in  his  opinion  in  the  case  of  the  PaqueU 
Habana.    He  added :  ''  Such  works  [the  works  of  jurists  and 
conunentators]  are  resorted  to  by  judicial  tribunals,  not  for  the  . 
^)eculations  of  their  authors  concerning  what  the  law  ought  to  be,  I 

u  z  Kent,  Com.,  19.  "  WheaUm,  1 15. 
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but  for  trustworthy  evidence  of  what  the  law  really  is."**  Espe- 
cially valuable  is  the  work  of  learned  societies  like  the  Institute 
of  International  Law. 

(8)  The  histories  of  International  Relations,  more  particularly 
of  wars,  negotiations,  and  treaties.  Such  histories,  though  they 
should  be  used  with  the  greatest  caution,  contain  almost  exhaust- 
less  stores  of  information  bearing  upon  the  development  of  the 
theory  and  practice  of  the  Law  of  Nations.  Especially  impor- 
tant are  the  histories  of  diplomacy  and  International  Law,  like 
those  of  Hill,  Laurent,  Walker,  and  Wheaton." 
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As  in  the  case  of  certain  great  International  Treaties,  some  of  the  earlier  publi- 
cists like  Grotius,  Bynkershoek,  and  Vattel  should  perhaps  be  listed  as  primary  as 
I  well  as  secondary  sources  or  evidences  of  International  Law.  They  not  only 
\  interpreted  and  systematized  existing  international  custom ;  but,  like  the  Roman 
imperial  jurists,  they  virtually  exercised  l^islative  functions,  and  many  of  their 
mere  opinions  were  long  regarded  as  authoritative.  In  the  case  of  modem  writers, 
a  consensus  of  opinion,  or  evidence  amounting  to  proof,  is  necessary  before  a  given 
rule  or  custom  can  be  accepted  as  unquestionable  law.  It  should  also  be  noted  that 
publicists  seem  to  enjoy  a  greater  authority  on  the  Continent  than  in  England  and 
the  United  States,  and  their  authority  seems  somewhat  greater  in  the  United  States 
than  in  England. 

^^  See  List  of  Authorities,  infra.  Some  authorities  lay  stress  upon  the  im- 
portance of  Roman  Law  as  a  source  of  International  Law.  See,  e.g.  Creasy,  83-86 ; 
Halleck  (Baker's  3d  ed.),  57  f.;  Maine,  Ancient  Law  (Pollock's  ed.),  92  ff.  (cf. 
Int.  Law,  20  ff.)  and  notes  in  Appendix,  396  ff. ;  i  PhiUimore,  §§  zxxviii-zl.  But 
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tius and  others  drew  many  of  their  rules,  the  Corpus  Juris  Civilis  cannot,  as  Calvo 
(I>  §38)  justly  observes,  ''be  applied  to  the  international  relations  of  modem 
peoples  without  the  gravest  inconveniences,''  except  in  the  domain  of  International 
Private  Law.  Halleck  (I,  ch.  2,  §18  of  Baker's  3d  ed.),  PhiUimore  (I,  §zxiii), 
and  Pomeroy  (§  32)  still  speak  of  the  Divine  Law  or  principle  of  justice  as  a  source 
of  International  Law ;  and  a  few  publicists  (like  Hautefeuille,  Discours  prellminaire 
to  Droit  des  neutres  and  Droit  maritime,  ch.  i)  constantly  refer  to  an  imaginary 
''primitive  law"  (droit  ou  hi  primitive).  For  an  able  criticism  of  Hautefeuille  on 
this  point,  see  Historicus,  75  ff. 
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CHAPTER  m 

THE  mSTORT  OF  INTERNATIONAL  RELATIONS  DURING 
ANTIQUITY  AND  THE  MIDDLE  AGES 

i6.  Intematioiial  Law  impossible  before  the  Rise  of  the 
Modem  European  State  System.  —  The  history  of  International 
Law  is  essentially  a  history  of  the  law  governing  the  members  of 
the  International  Commmiity  of  States  in  their  relations  with 
one  another.  Inasmuch  as  the  observance  of  well-established 
customs  of  the  Law  of  Nations  implies  the  existence  of  an  Inter- 
national Community  of  States  based  upon  a  general  recognition 
of  the  fundamental  principles  of  territorial  sovereignty  and  legal 
equality  of  independent  States,  such  a  law  (in  the  strict  and  full 
sense  of  this  term)  could  not  possibly  have  been  developed  prior 
to  the  rise  of  the  modern  European  State  System,  at  the  dose  of 
the  Middle  Ages  or  during  the  fifteenth  and  sixteenth  centuries 
of  our  era.  Nevertheless,  we  are  by  no  means  without  evidence, 
even  during  Antiquity  and  the  Middle  Ages,  of  the  observance  in 
intercommunity  intercourse  of  certain  rules  and  customs,  mainly 
with  a  religious  sanction.  This  was  especially  the  case  in  Greece, 
where  there  were  developed  rules  and  customs  of  ifUermunici' 
pal  law  which,  in  many  respects,  bear  a  truly  remarkable  resem- 
blance to  our  modem  system  of  international  jurisprudence. 

17.  The  International  Relations  of  Antiquity.  —  The  inter- 
national relations  of  the  Ancient  World  have  been  represented  by 
historians  as  almost  wholly  based  upon  force,  and  the  nations  of 
antiquity  are  usually  described  as  living  in  a  state  either  of  almost 
complete  isolation  or  of  perpetual  warfare  with  one  another.  But 
recent  studies  and  researches,  based  largely  upon  archaeological 
discoveries,  have  demonstrated  that  such  was  by  no  means  in- 
variably the  case ;  and  that  the  older  conception  of  the  interstate 
and  intertribal  life  of  antiquity,  as  either  non-existent  or  as  char- 
acterized by  a  ceaseless  and  remorseless  struggle,  needs  consider- 
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able  modification.  This  is  even  the  case  with  very  primitive  and 
backward  races.^ 

True  it  is  that  the  interstate  relations  of  Antiquity,  as  also  of 
the  Middle  Ages,  were  largely  controlled  by  force.  An  appeal 
to  aims,  the  divine  right  of  the  stronger,  constituted  the  normal 
mode  of  settling  disputes  and  securing  concessions  or  advantages. 
War  was  regarded  as  the  natural  condition  of  mankind ;  peace, 
as  an  artificial  state  secured  by  treaty  or  convention.  Diplo- 
macy, in  the  sense  of  statecraft,  was  by  no  means  unknown ;  but 
it  was  Machiavellian  in  character,  and  was  usually  employed  as 
an  aid  to  war,  or  a  substitute  therefor,  rather  than  as  a  means 
of  preserving  peace.  The  foreigner,  at  least  technically,  was 
usually  regarded  as  an  enemy,  i.e.  as  a  creature  without  legal 
rights  or  obligations. 

18.  The  Patriarchal  System.  —  Under  the  patriarchal  sys- 
tem, which  has  played  such  an  important  r61e  in  the  social  and 
political  development  of  our  race,'  the  father  and  the  elders  rep- 
resented the  family  and  the  gentes,  or  clans,  in  their  relations 
with  other  family  or  gentile  groups.  Political  power,  at  least  in  its 
earlier  stages,  resulted  mainly  from  the  application  of  the  principle 
of  confederation ;  and  as  the  families  and  gentes  formed  themselves 
into  pkrairies  (or  curiae)  and  tribes,  and  finally  developed  into 
the  dty  or  confederated  gentes  or  tribes,  this  power  and  responsi- 
bility was  conferred  upon  the  representative  or  representatives 
of  the  whole  association  of  associated  groups,'  each  group  remain- 

'  See  especially  Kropotkin,  Mutual  Aid,  etc.,  ch.  3,  on  ''Savages" ;  and  an  inter- 
esting study  of  tiie  relations  between  Australian  groups  by  Wheeler,  in  40  R,  D.  /. 
(1908),  5-30.  See  also  Letoumeau,  La  guerre  dans  Us  diverses  races  humains  (1895), 
chs.  »-8. 

Maine  {IrU.  Law,  p.  11)  justly  observes :  "Man  has  never  been  so  ferocious  or 
so  stupid  as  to  submit  to  such  an  evil  as  war  without  some  effort  to  prevent  it." 
Montesquieu  seems  to  have  had  some  perception  of  this  truth  when  he  said :  "All 
countries  have  a  Law  of  Nations,  not  excepting  the  Iroquois  themselves,  though 
they  devour  their  prisoners ;  for  they  send  and  receive  ambassadors,  and  understand 
the  rights  of  war  and  peace.  The  mischief  is,  that  their  law  of  nations  is  not  founded 
on  true  principles."    Esprit  des  his,  Bk.  I,  ch.  3. 

*  This  is  at  least  true  of  the  Aryan  and  some  of  the  Semitic  peoples.  It  is  not 
implied  in  the  text  that  the  patriarchal  S3rstem  was  the  primitive  form  of  social  and 
political  oif^anization.  It  was,  relatively  speaking,  a  late  and  highly  developed 
fonn  of  political  life.  Nor  is  it  implied  that  the  family  preceded  the  clan  histori- 
cally. 

'  Amongst  the  Iroquois,  "the  council  of  the  tribe  had  power  to  declare  wax 
and  make  peace,  to  send  and  receive  embassies,  and  to  make  alliances.    Intercourse 
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ing  more  or  less  of  an  independent  unit  within  its  own  sphere. 
Each  group  was  bound  together  by  the  ties  of  a  real  or  fictitious 
kinship,*  and  by  common  religious  observances  and  beliefs.  They 
naturally  regarded  all  outsiders  as  foreign  or  hostile,  i.e.  as  having 
no  share  in  the  common  worship,  and  therefore  no  rights  other 
than  those  granted  by  treaty  ^  or  accorded  by  religious  duties  of 
hospitality. 

Such  being  the  general  course  of  early  social  and  political 
development,  we  are  not  surprised  to  learn  that  a  given  tribe, 
village  community,  or  dty  possessed  little  sense  of  intertribal  or 
community  obligations.  Although  the  practice  of  mutual  aid 
and  cooperation  had  long  since  greatly  modified  the  struggle  for 
existence  and  power  within  the  group  (which  indeed  was  often 
socialized  to  a  remarkable  extent),*  the  struggle  between  groups 
continued  —  a  struggle  in  which  the  operation  of  the  law  of 
natural  selection,  resulting  in  the  so-called  survival  of  the  fittest, 
was  only  slightly  modified  by  a  sense  of  religious  obligation,  and 
by  certain  rudimentary  social  interests  and  feelings. 

19.  The  Law  of  the  Ancient  World.  —  "Woe  to  the  con- 
quered '*  ^  —  the  right  of  the  stronger  to  the  persons  and  posses- 
sions of  the  vanquished  —  was  the  doom  pronounced  by  the 
ancient  world  upon  nearly  all  conquered  races  and  peoples.  Any 
mitigation  of  the  rights  of  the  conqueror  was,  generally  speaking, 
due  to  considerations  of  policy  and  enlightened  self-interest, 
rather  than  to  a  sentiment  of  pity  or  a  recognition  of  human  rights. 

Yet,  as  intimated  above,  the  history  of  the  international  rela- 
tions of  Antiquity  is  by  no  means  one  of  unrestrained  conquest  and 
slaughter,  as  too  often  represented  by  the  older  historians.  The 
ancient  Egyptians,   the  Babylonians  or  Chaldeans,   the  East 

between  independent  tribes  was  conducted  by  delegations  of  wise-men  and  chiefs." 
Morgan,  Anctent  Society  (1877),  118. 

*  Fictitious  kinship  was  created  by  the  ceremony  of  adoption  by  means  of  which 
the  newcomer  renounced  the  worship  of  his  former  household  gods  and  was  ini- 
tiated into  the  worship  of  those  by  whom  he  had  been  adopted.  The  ancient  cus- 
tom of  adoption  might  be  compared  with  the  modem  practice  of  naturalization. 
See  especially  Coulanges,  The  Ancient  City;  and  Fowler,  The  City  Stale  of  the 
Greeks  and  Romans^  passim. 

*  This  obligation  was  also  a  religious  one,  being  sanctioned  by  an  oath. 

*  This  is  illustrated  by  the  communism  of  primitive  groups  which  still  survives 
in  the  mirs  or  village  communities  of  Russia. 

^  A  proverbial  saying  which  Plutarch  puts  into  the  mouth  of  Brennus,  the  Gallic 
chieftain.    SeehisLfW, '^Camillus." 
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Indians,  and  the  Chinese*  were  in  the  main  peaceful,  agricultural^ 
and  industrial  peoples,  averse  to  bloodshed  and  conquest  except 
when  driven  thereto  by  great  warriors  or  conquerors.  The 
Assyrians,  the  Hebrews,  the  Phoenicians  and  Carthaginians, 
and  the  Greeks  and  Romans  appear,  on  the  other  hand,  to  have 
been  more  warlike  and  bloodthirsty. 

20.  India.  —  In  India  the  Brfthmans  formulated  maxims  of 
diplomacy  which  read  like  citations  from  Machiavelli's  Prince;^ 
but,  imlike  the  precepts  of  the  great  Italian  of  the  Renaissance, 
they  reconmtiend  moderation,  and  even  liberality,  to  the  van- 
quished. The  rules  of  warfare,  laid  down  in  the  Code  of  Manu, 
seem  to  have  been  inspired  by  a  genuine  regard  for  the  rights  of 
humanity.  Himiane  and  even  chivalric  treatment  of  combatants 
as  well  as  of  non-combatants  is  recommended.  Although  the 
king  is  advised  to  ravage  the  enemy's  territory,  "  and  ever  spoil 
his  fodder,  food,  water,  and  fuel,"  to  ''  burst  tanks,  enclosures, 
and  trenches,"  to  *^  assail  him  and  terrify  him  by  night"  ;^  yet 
''  one  should  not,  fighting  in  battle,  slay  enemies  by  concealed 
weapons,  nor  with  barbed  or  poisoned  (weapons),  nor  with  fire- 
kindled  arrows.    Nor  should  one  (mounted)  slay  an  enemy  down 

'  On  "International  Law  and  Diplomacy  in  Ancient  China/'  see  Martin,  The 
Lore  of  Cathay,  cc.  22  and  23 ;  and  Mueller,  in  3  Zeitsckrift  fUr  VlAkerreckt  und 
Bundesreckt  (1908),  192-205. 

*  E.g,  "He  (the  king)  should  also  appoint  an  ambassador  learned  in  all  the  treat- 
ises, who  understands  gestures,  eipression,  and  acts  (which  are)  pure,  clever,  well- 
descended.  .  .  .  For  verily  the  ambassador  alone  unites,  (and)  divides  also  the 
united ;  the  ambassador  conducts  that  business  by  which  they  are  divided  or  not. 
In  affairs  he  (the  ambassador)  should  know  by  (his)  obscure  signs  and  acts  the  emo- 
tions, intentions,  and  efforts  of  him  (the  other  king),  and  (should  learn)  what  he 
intends  to  do  from  (his)  dependents.  .  .  . 

"A  king  should  know  the  next  (king  to  him  to  be)  an  enemy,  as  also  the  adher- 
ents of  (that)  enemy ;  the  (one)  next  to  the  enemy  (to  be)  a  friend ;  the  one  beyond 
both  (tx>  be)  neutral.  All  those  he  should  gain  by  conciliation  and  the  like  means, 
separate  or  together;  also  by  valor  and  policy.  .  .  .  Whenever  (a  king)  infers 
a  sure  increase  (of  power)  of  himself  in  the  future,  and  at  the  present  time  (suffers) 
little  annoyance,  then  let  him  have  recourse  to  an  alliance. 

"He  (the  king)  should  endeavor  to  overcome  (his)  enemy  by  alliances,  bribery, 
and  treachery  —  all  together  or  separate  —  never  by  battle.  .  .  .  But  in  case  the 
three  expedients  already  mentioned  do  not  suit,  let  (him),  prepared,  fight,  so  that 
be  may  conquer  his  enemies.  ..." 

See  The  Ordinances  of  Manu,  translated  by  Bumell  and  Hopkins,  Lect.  VTI, 
Nos.  63-68, 15s,  15&-164, 169, 1 77, 180, 198,  200-210,  etc.  The  date  of  this  remark- 
able compOation  is  uncertain.    It  is  generally  set  down  as  about  500  b.c. 

» Ibid.,  Lect  Vn,  Nos.  195  and  196. 
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on  the  ground,  a  eunuch,  a  suppliant  one  with  loosened  hair,  one 
seated,  one  who  says  *  I  am  thy  (prisoner)  ' ;  nor  one  asleep,  one 
without  armor,  one  naked,  one  without  weapons,  one  not  fight- 
ing, a  looker-on,  one  engaged  with  another ;  nor  one  who  has  his 
arm  broken,  a  distressed  man,  one  badly  hit,  one  afraid,  one 
who  has  fled :  remembering  virtue  (one  should  not  slay  them)."  " 
21.  Egypt.  —  The  most  remarkable  contribution  to  our 
knowledge  of  the  international  relations  of  the  ancient  Orient 
resulted  from  the  discovery  at  Tell-el-Amama,  in  1888,  of  nearly 
300  tablets  in  cuneiform  or  Babylonian  writing.  These  formed  a 
portion  of  the  foreign  archives  of  the  Egyptian  Pharaoh  Ikhniton, 
and  contained  some  of  the  diplomatic  correspondence  of  that 
monarch  and  his  immediate  predecessor  (Amenhotep  III)  with 
Asiatic  kings,  together  with  reports  of  Egjrptian  governors  in 
Syria.  This  correspondence"  throws  a  great  deal  of  light,  not 
only  upon  the  international  relations  of  the  early  part  of  the  four- 
teenth century  B.C.,  but  also  upon  the  organization  of  the  Egj^ 
tian  Empire  by  Thutmos  III,  and  the  remarkable  Semitic  civiliza- 
tion of  Syria  several  centuries  prior  to  the  Exodus  of  the  Hebrews- 
It  shows  that  the  yoke  of  Egypt  was  much  lighter  than  that  of 
Assyria,  Carthage,  or  even  Rome."  Besides,  this  correspondence 
shows  that  far  from  being  isolated,  as  formerly  believed,  these 
famous  empires  of  antiquity  were  in  fairly  close  and  constant 
commercial  and  intellectual  intercourse,  and  that  their  Govern- 
ments cultivated  peaceful  and  friendly  relations  with  one  another. 
With  the  kings  of  Mitani,  Assyria,  and  Babylonia,  and  even  with 
the  Hittites,  friendly  relations  were  maintained  by  means  of  a 

"  The  Ordinances  of  Manu,  translated  by  Bumell  and  Hopkins,  Lect.  VH, 
Nos.  90-93.  The  Greek  writers  bear  witness  to  the  humane  conduct  of  the 
East  Indians  in  warfare.  According  to  Megasthenes,  they  never  destroyed  the 
fields  of  the  husbandman  nor  cut  down  his  trees.  Arrian  adds  that  the  peasants 
fearlessly  followed  the  plow  and  gathered  in  their  fruits  and  harvests  in  the  midst  o£ 
battle  and  warfare.  For  the  passages  of  the  Greek  writers  bearing  on  this  subject, 
see  Arrian,  Ind.,  c.  II ;  Diodor.  II,  36, 40;  and  Strabo,  XV,  484,  ed.  Cassaub. 

^  For  summaries  of  the  contents  of  the  Tell-el-Armana  Tablets ,  see  2  Petrie, 
History  of  Egypt,  187-241 ;  and  Conder,  The  TeU-Armana  Tablets  (1893).  For  Eng- 
lish translations  of  many  of  the  tablets,  see  Records  of  the  Past  (new  series),  passim., 
and  Condor. 

"  On  the  Organization  of  the  Egyptian  Empire,  see  Maspero,  Struggle  of  the  Na- 
tions, pp.  271-280;  and  Paton,  Early  History  of  Palestine  and  Syria,  ch.  6,  82  ff. 
On  the  Civilisation  of  Syria,  see  especially  Sayct,  in  88  Contemp.  Rev,  (1905),  264— 
277. 
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frequent  exchange  of  letters,  presents,  and  embassies ;  and  even 
marriage  alliances  were  not  imknown." 

The  oldest  treaty  of  which  the  text  has  come  down  to  us  is  that 
between  Ramses  II  (the  Sesostris  of  Greek  legend  and  the 
"  Pharaoh  who  knew  not  Joseph  '*  of  Hebrew  tradition)  and 
Khetasar,  the  King  of  the  Eheta  or  Hittites  (about  1272  B.C.). 
It  is  a  very  remarkable  docimient,  providing  as  it  does  not  only 
for  a  defensive  alliance,  with  a  recognition  of  perfect  equality  and 
reciprocity  between  the  two  sovereigns,  but  for  the  mutual  extradi- 
tion of  political  refugees  and  inmiigrants,  a  codicil  even  providing 
for  humane  treatment  of  the  latter.  It  is  pleasing  to  learn  that 
this  treaty,  which  established  a  stable  balance  of  power  in  Syria 
and  was  cemented  by  a  marriage  alliance,  was  loyally  observed 
by  both  parties,  at  least  during  the  reign  of  Ramses  11.^^ 

But  in  spite  of  the  essentially  mild  and  peaceful  character  of 
the  ancient  Egyptians,  the  monuments  of  Egypt  bear  witness 
to  their  cruelty  in  warfare  and  barbarous  treatment  of  prisoners, 
whose  heads  or  hands  were  often  cut  off  and  bodies  mutilated  ^* 
in  the  most  frightful  fashion,  apparently  for  the  purpose  of  regis- 
tration. The  Pharaoh  himself  sometimes  presided  at  these 
bloody  ceremonies,  and  even  conquered  princes  were  subject  to 
the  most  humiliating  treatment.  The  chariot  of  the  conqueror 
was  ornamented  with  the  heads  of  the  slain ;  and  enslaved  cap- 
tives were  chained  and  set  to  work,  under  the  whips  of  hard  task- 
masters, at  the  public  quarries,  brickkilns,  or  do(^yards.^^     The 

>*  With  the  Mitani,  a  treaty  of  friendship  cemented  by  marriage  had  been  made 
at  least  as  early  as  the  reign  of  Thutmos  IV  (about  1420-1411  B.C.).  The  reigning 
Pharaoh  also  obtained  several  daughters  of  the  king  of  Babylonia  in  marriage,  but 
we  learn  that  a  similar  request  on  the  part  of  the  latter  was  peremptorily  refused. 
Whereupon  the  king  of  Babylonia  suggested  that  any  beautiful  Egyptian  maiden 
would  do,  for  who  would  be  able  to  say,  "  She  is  not  a  king's  daughter." 

**  On  this  treaty,  see  especially  Breasted,  History  of  Egypt,  437-438 ;  Maspero, 
Tke  Struggle,  etc.,  401  ff. ;  5  Budge,  History  of  Egypt,  48  ff. ;  and  3  Petrie,  History 
of  BgyPij  64  ff.  For  English  translations,  see  4  Records  of  tke  Past  (first  series), 
25-32 ;  3  Breasted,  Ancient  Records  of  Egypt,  §§  370-391 ;  and  2  Brugsch,  Egypt 
under  tke  Pharaohs,  1 71-176. 

^On  the  MutilaUon  of  Prisoners,  see  Maspero,  The  Struggle  of  the  Nations,  228 
and  note  (cf,  Ihid.,  Life  in  Ancient  Egypt  and  Assyria,  189).  See  especially  the 
Great  Kamak  Inscription  of  Memeptah,  trans,  by  Breasted,  in  3  Ancient  Records  of 

Egypt.  §  588. 

^  "Therefore,  they  did  set  over  them  taskmasters  to  afflict  them  with  bur- 
dens. .  .  .    And  they  made  their  lives  bitter  with  hard  bondage,  in  mortar  and  in 
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lives  of  women  and  children  were  usually,  though  not  always, 
spared. 

22.  The  Hebrews.  —  The  Hebrews,  themselves  the  victims  of 
Egyptian  oppression,  appear  to  have  been  more  cruel  and  bar- 
barous than  their  taskmasters.  Acting,  as  they  supposed,  under 
the  express  orders  of  Jehovah,  they  waged  a  relentless  war  of 
extermination  against  the  natives  of  Palestine,  with  whom  they 
were  forbidden  to  intermarry  or  make  covenants.^®  The  adult 
males  were  almost  invariably  slaughtered,  and  even  women  and 
children  were  frequently  massacred.  The  book  of  Joshua  is 
filled  with  accounts  of  such  barbarities.  Similar  atrocities  were 
also  enacted  by  Saul  and  David.^* 

But  the  Mosaic  code,  so  enlightened  in  many  respects,  contains 
the  germs  of  a  higher  law  of  warfare  than  that  enjoined  and 
practiced  in  Palestine.  The  laws  of  Deuteronomy  provide  that, 
before  attacking  a  dty,  an  offer  of  peace  shall  be  made.  If  the 
offer  is  accepted,  the  inhabitants  shall  be  made  tributary.  But  in 
case  of  resistance  all  males  shall  be  put  to  the  sword.  The 
women,  children,  and  cattle  may  be  spared  if  the  dties  are  very 
distant ;  in  the  case,  however,  of  the  "  cities  of  which  the  Lord 
thy  God  doth  give  thee  for  an  inheritance,  thou  shalt  save  alive 
nothing  that  breatheth ;  but  thou  shalt  utterly  destroy  them." 
A  limit  is  also  set  to  the  right  of  devastation.  Fruit-bearing  trees 
are  not  to  be  destroyed,  even  for  use  in  a  siege ;  for  "  the  tree  of 
the  field  is  man's  life."  ^ 


brick  and  in  all  manner  of  service  in  the  field/'   Exod .  i,  1 1 ,  14.   These  captives  seem 
to  have  been  well  fed,  for  the  Israelites  at  times  longed  for  the  "  flesh  pots  '*  of  Egypt. 

"  Exod.  xxxiv,  10-16,  and  Deut.  vii,  1-3,  22-26. 

^^  It  is  recorded  that  on  one  occasion  Saul  was  commanded  by  the  Lord,  through 
Samuel,  to  "go  and  smite  Amalek,  and  utterly  destroy  all  that  they  have  and  spare 
them  not ;  but  slay  both  man  and  woman,  infant  and  suckling,  ox  and  sheep,  camel 
and  ass."    Saul  "utterly  destroyed  all  the  people  with  the  edge  of  the  sword," 
but  "spared  Agag  and  the  best  of  the  cattle."    Whereupon  Samuel  was  angry, 
and  "the  Lord  repented  that  he  had  made  Saul  king  over  Israel."     i  Samuel  xv. 
For  horrible  acts  of  torture  on  the  part  of  David,  see  2  Samuel  viii,  2,  and  xii, 
31.    The  latter  passage  states  that  he  put  the  people  of  Rabbah  "under  saws,  anci 
under  harrows  of  iron,  and  under  axes  of  iron,  and  made  them  pass  through  tlie 
brickkiln ;  and  thus  did  he  unto  all  the  cities  of  the  children  of  Ammon." 

On  Hdfrew  Warfare,  see  especially  Letoumeau,  La  guerre,  etc.,  ch.  13. 

^  Deut.  XX,  10-20.  It  was  also  the  custom  of  the  Egyptians  to  issue  a  suzn. 
mons  to  surrender  before  proceeding  to  extremities.  In  case  of  a  favorable  respoi^sie 
to  such  a  summons,  the  inhabitants  were  treated  as  friends,  and  a  moderate  tribute 
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If  the  andent  Israelites  stand  relatively  low  in  the  scale  of 
civilization  as  measured  by  the  standard  of  humanity  in  warfare, 
it  should  never  be  forgotten  that  we  owe  to  Hebrew  seers  and 
prophets  the  highest  ideal  of  peace  which  the  world  possesses  — 
the  vision  of  the  Millennium  or  Heavenly  Jerusalem.  This  ideal, 
which  was  incorporated  into  Christianity  by  its  Foimder,  finds 
its  highest  and  most  poetical  expression  in  the  identical  language 
of  Micah  and  Isaiah :  '^  And  they  shall  beat  their  swords  into 
plowshares,  and  their  spears  into  pnming  hooks ;  nation  shall 
not  lift  up  sword  against  nation,  neither  shall  they  learn  war 
any  more,"  " 

23.  The  Assyrians  and  Babylonians.  —  The  monimients  of 
Ass3nJa  and  Babylonia,  as  also  the  records  of  the  Hebrews,  bear 
witness  to  the  barbarity  of  the  Ass3nrians  and  certain  of  the 
Babylonian  monarchs  in  warfare.  The  bodies  of  the  slain  were 
often  mutilated,  and  rebel  captives  were  impaled  and  subjected 
to  the  most  horrible  tortures.^  Those  who  escaped  were  chained 
and  enslaved.  Whole  nations  were  transplanted  from  one  part 
of  the  empire  to  another.^    The  writings  of  the  Hebrew  prophets, 

was  imposed,  i  Brugsch,  402.  From  which  we  may  infer  that  at  least  some  of 
the  provisions  of  the  much-lauded  Mosaic  code  were  borrowed  from  the  Egyptians. 

^  Isaiah  ii,  4,  and  Micah  iv,  3.  Cy.  Isaiah  zlv,  25:  "The  wolf  and  the  lamb 
shall  feed  together,  and  the  lion  shall  eat  straw  like  the  bullock ;  and  dust  shall  be 
the  serpent's  meat.  They  shall  not  hurt  nor  destroy  in  all  my  holy  mountain, 
saith  the  Lord." 

'  For  details,  see  Maspero,  Struggle,  etc.,  634  ff.  See  especially  the  Inscription 
of  Asshumazirpal,  in  2  Records  of  ike  Past  (new  series),  134-177. 

This  cruel  and  vainglorious  monarch  makes  the  following  boast :  "The  nobles, 
as  many  as  had  revolted,  I  flayed ;  with  their  skins  I  covered  the  pyramid.  Some 
(of  those)  I  immured  in  the  midst  of  the  pyramid ;  others  I  impaled  above  the  pyra- 
mid on  stakes ;  others,  round  about  the  pyramid,  I  planted  on  stakes ;  many  at  the 
exit  from  my  own  country  I  flayed;  with  their  skins  I  clad  the  fortress  walls," 
etc.  CoL  I,  II,  90-92,  of  the  Inscription  of  Asshumazirpal.  Cf.  the  translation 
of  another  inscription  in  Goodspeed,  History  of  the  Babylonians  and  Assyrians^ 

p.  197- 

It  should  be  noted  that  these  are  cases  of  punishment  for  rebellion.  ''  Coun- 
tries for  the  first  time  summoned  to  submit  to  Assyria,  if  they  resisted,  were 
subject  to  the  ordinary  fate  of  the  conquered,  but  not  otherwise  treated  with 
special  cruelty."     Goodspeed,  op.  cit. 

^  For  example,  the  Israelites  from  Samaria  to  Mesopotamia  and  Media,  and  the 
Jews  from  Judea  to  Babylon.  This  policy  of  transportation,  which  api)ears  to 
have  been  inaugurated  by  Tiglathpileser  I  (about  iioo  B.C.),  was  carried  out  on  a 
colossal  scale  by  conquerors  like  Tiglathpileser  III  (745-727)  and  Nebuchadnezzar 
II  (604-56  2) .  There  are  instances  of  its  application  in  Roman  history.  It  was  also 
by  the  Byzantine  Emperors  and  even  by  C3iarlemagne. 

D 
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more  especially  of  Jeremiah,  contain  a  vivid  portrayal  of  the  terri- 
ble sufferings  and  devastations  which  resulted  from  the  invasions 
of  Nebuchadnezzar  II,  EJng  of  Babylon  (604-562). 

24.  The  Medes  and  Persians.  —  The  barbarous  Medes  and 
Persians  could  hardly  be  expected  to  mitigate  the  horrors  and 
cruelties  of  oriental  warfare.  The  pages  of  Herodotus  contain 
many  examples  of  the  arrogance  and  ferocity  of  their  monarchs.** 
Men,  women,  and  children  were  put  to  death  or  enslaved.  Whole 
populations  were  transported.**^  Mutilation  of  the  dead  and  tor- 
ture of  the  living  were  freely  practiced.  Corruption  through 
bribery  and  the  encouragement  of  habits  of  luxury  appear  to 
have  been  used  as  a  means  of  conquest  and  government.** 

There  are,  however,  some  lighter  shades  to  this  picture.  The 
treatment  of  Themistocles  by  Artaxerxes  was  a  notable  instance 
of  oriental  hospitality  which  the  Persians,  better  than  the  Jews 
or  the  Egyptians,  knew  how  to  practice.  There  was,  it  seems, 
at  the  Persian  court  a  minister  specially  charged  with  the  care 
and  entertainment  of  guests.*'  Besides,  in  dealing  with  the  class 
of  facts  dted  above,  we  should  remember  that  the  events  recorded 
are  scattered  throughout  an  immense  period  of  time,  and  that  the 
ancient  historian,  like  the  mediaeval  chronicler  or  present-day 
journalist,  as  a  rule  reported  the  extraordinary  and  exceptional 
rather  than  the  ordinary  and  normal  occurrences  of  everyday 
life.  Moreover,  as  Laurent  observes:  "The  words  kingdom, 
empire,  republic,  should  not  mislead  us  into  beUeving  in  the 

**  Judging  from  both  Greek  and  Hebrew  sources,  Cyrus,  the  founder  of  the  Per- 
sian Empire  and  one  of  the  greatest  men  of  antiquity,  appears  to  have  been  an 
exception  to  this  rule. 

^  Cf.  e.g.  the  treatment  of  the  corpse  of  Amasis  by  Cambyses  (Herod.  Ill,  16) 
with  that  of  Leonidas  by  Xerxes  (Herod.  VII,  238). 

"  See  e.g.  the  advice  of  Croesus  to  Cyni^  —  advice  which  is  said  to  have  been 
followed  —  to  render  the  Lydians  effeminate  (Herod.  I,  155).  Greek  statesmen 
frequently  yielded  to  the  temptations  of  Persian  gold. 

^  Laurent,  who  reports  this  fact,  together  with  many  others  (see  i  Etudes  sur 
VhumaniU,  p.  477),  adds :  "It  is  a  beautiful  symbol  of  the  mission  which  belongs 
to  the  department  of  foreign  affairs.  The  diplomacy  of  the  future,  ceasing  to  be 
inspired  by  hate,  will  have  no  more  important  function  than  that  of  cultivating 
relations  of  friendship  between  nations.'* 

The  Persians  were  not  wholly  ignorant  of  the  value  of  arbitration  as  a  means  of 
preventing  war.  Herodotus  (VI,  42)  relates  that  Artaphemes,  the  satrap  of  Sardis, 
compelled  the  cities  of  Ionia  ''to  make  agreements  among  themselves,  so  that  they 
might  give  satisfaction  for  wrongs  and  not  plunder  one  another's  land." 


THE  HISTORY  OF  INTERNATIONAL  RELATIONS       35 

existence  of  political  unity  where  there  rdgned  a  great  diversity. 
India  has  always  formed  an  assembly  of  small  associations  with- 
out any  consciousness  of  a  common  country.  The  Persians  were 
only  a  juxtaposition  of  peoples  and  cities."  ^ 

25.  The  Phoenicians  and  Carthaginians.  —  The  Phoenicians 
are  the  first  real  commercial  people  with  whom  history  makes  us 
acquainted.  Ancient  commerce,  in  its  beginnings  at  least,  was 
a  species  of  war,  or,  worse  still,  of  piracy  and  brigandage.  The 
colonies  of  Phoenicia  and  Carthage  were  established  by  violence.^ 
To  the  horrible  native  barbarity  of  Phoenician  warfare,'^  there  was 
added  the  oppression  and  suffering  wrought  by  the  greed  of  mer- 
chants and  systematic  conmierdal  exploitation.  Wars  partook 
of  the  nature  of  commercial  ventures  carried  on  by  mercenary 
soldiers,  and  the  hope  of  plunder  became  the  guiding  motive 
of  foreign  policy.  The  traders  of  the  Mediterranean  were  domi- 
nated by  material  considerations,  instead  of  by  dreams  of  military 
gloiy  and  the  passions  inspired  by  religious  zeal  which  animated 
great  conquerors  like  Thutmos  III,  Tiglathpileser  m,  Nebuchad- 
nesszar  II,  and  Cyrus  the  Great. 

The  Carthaginian  merchants  placed  restrictions  and  prohibi- 
tions upon  trading  by  foreigners,  and  the  navigation  of  the  seas 
was  forbidden  even  to  colonies,  their  ports  being  closed.*^  Car- 
thage, indeed,  resorted  to  the  most  violent  measures  in  order  to 
secure  commerce  in  the  Mediterranean."  Her  treatment  of  sub- 
ject races  was  cruel  and  selfish  in  the  extreme." 

26.  The  Interstate  Relations  of  the  Greeks.  —  In  the  Hellenic 
world  the  conditions  were  favorable  to  the  growth  of  principles 
and  fixed  customs  of  an  intermunidpal  jiuisprudence.    The 

"  There  were  of  course  some  notable  exceptions  to  this  rule,  as,  e.g.  Egypt, 
Assyria,  and  the  Hebrew  kingdom  of  David  and  his  successors. 

"Laurent,  I,  500. 

"  For  examples  of  mutilation  and  tortiu«,  see  Judges  i»  7 ;  z  Samuel  xi,  2 ; 
2  Kings  viii,  12. 

*»  Laurent,  I,  544- 

"Montesquieu  (Esprit des  iais,Bk.XXl,  ch.  11)  observes  that  "Carthage  had 
a  peculiar  law  of  nations.  She  caused  all  strangers  who  traded  in  Sardinia  and 
towards  the  pillars  of  Hercules  to  be  drowned."  Grote  (Pt.  U,  ch.  18)  says 
they  drowned  "any  commercial  rivals  when  they  could  do  so  with  safety." 

"  Polybius  (I,  72,  trans,  by  Shuckburgh)  thus  describes  their  treatment  of  the 
Libyans:  "They  had  exacted  half  of  all  agricultural  produce;  had  doubled  the 
tribute  of  the  towns;  and  in  levying  these  contributions,  had  refused  to  show  any 
indulgence  vdiatever  to  those  who  were  in  embarrassed  circumstances.'' 
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wJXi^  or  city-state  was  the  center  of  dvic  life  and  the  unit  or  sub- 
ject of  interpolitical  relations.  But  the  passion  of  the  Greek  for 
dty  autonomy  greatly  outweighed  his  sense  of  nationality.  In 
spite  of  a  close  community  of  interests  and  ideas  resting  on  race, 
religion,  and  common  customs,  the  Greeks  never  developed  a 
very  definite  body  of  positive  intermunidpal  law,  as  strictly 
applicable  even  amongst  themselves.  Their  relations  with  each 
other  were  governed  essentially  by  considerations  of  interest, 
convenience,  or  sentiment  based  on  a  sense  of  kinship  and  religion 
which  took  such  organized  forms  as  religious  leagues  or  amphic- 
tyonies,**  political  leagues  or  confederades,'*  the  recognition  of  the 
military  and  political  leadership  of  a  single  State,  called  the  leader 
or  hegemon  ^  {'^ye/Mp)  of  Greece,  and  attempts  to  maintain  a  bal- 
ance of  power  between  leading  Greek  States.*' 

**  Of  these  the  most  famous  and  influential  was  the  Delphic  Amphictyony,  —  a 
body  of  representatives  of  twelve  tribes, — instituted  for  the  purpose  of  safeguarding 
the  interests  of  Apollo  at  Delphi.  But  even  the  Delphic  Amphictyonic  League  was 
essentially  a  religious  body  (although  sometimes  perverted  to  political  uses),  and  did 
not  extend  over  the  whole  Greek  world.  It  did,  however,  recognize  some  principles 
of  interstate  comity  and  sought  to  humanize  warfare.  This  is  shown  by  the  oath 
of  its  members:  "We  will  not  destroy  any  Amphictyonic  town,  nor  cut  it  off  from 
running  water,  in  war  or  peace ;  if  any  one  shall  do  this  we  will  march  against  him, 
and  destroy  his  dty."  The  Delphic  League  was  in  no  sense  a  board  of  arbitration 
or  Federal  Council,  as  represented  by  some  historians.  On  the  Delphic  Amphicty- 
onic Council,  see  especially  Darby,  Int.  Tribunals  (1904),  i-io;  and  2  Phillipson, 
Int.  Law  and  Customs  of  the  Ancient  Greeks  and  Romans  (191 1),  5-11. 

**  The  most  important  of  these  were  the  Peloponnesian  League,  the  Delian  Con- 
federacy, and  the  Achaean  and  iEtolian  Leagues.  The  two  latter  were  genuine 
Federal  Unions.  On  these  Leagues  and  Confederacies,  see  especially  Freeman's 
scholarly  work  entitled  A  History  of  Federal  Government.  The  best  brief  account 
of  Federal  Government  in  Greece  is  by  Greenidge,  Greek  Const.  History,  ch.  7. 

'*  The  first  hegemon  of  Greece  (in  historical  times)  was  Sparta.  Her  first 
hegemony  lasted  from  about  550  to  478  B.C.,  and  included  the  period  of  the  Persian 
invasions.  Then  followed  the  hegemony  of  Athens,  which  lasted  until  413,  the  date 
of  the  failure  of  the  Sicilian  Expedition.  The  second  hegemony  of  Sparta  falls 
within  the  period  of  the  downfall  of  Athens  (404)  and  the  King's  Peace  or  Peace  of 
Antalcidas  (386) .  During  the  period  which  follows  we  have  a  brief  revival  of  Athen- 
ian power  and  the  short-lived  hegemony  of  Thebes  (371-62).  The  h^emony  in 
Greece  is  finally  (after  the  battle  of  Chsronea  in  338)  seized  by  Philip  of  Macedon. 

•'  The  interstate  relations  of  Greece  during  the  fourth  century,  b.c,  were  to  a 
certain  extent  controlled  by  attempts  to  maintain  a  balance  of  power  between  lead- 
ing Greek  States  by  Persia  and  leading  Greek  statesmen  like  Demosthenes.  The 
idea  was  suggested  to  Tissaphemes,  the  Persian  satrap  at  Sardis  in  Asia  Minor^ 
by  that  remarkable  political  adventurer  Alcibiades,  although  there  are  earlier  in- 
stances of  its  actual  application. 

During  the  third  century  b.c.,  the  leading  states  of  Greece  were  the  Achaean  and 
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27.  Greek  Warfare.  —  The  dvilization  of  Greece  not  only 
greatly  surpassed  that  of  the  Ancient  Orient,  but  compared  favor- 
ably, in  some  respects,  with  that  of  the  modem  world.  Yet 
Greek  warfare  was  characterized  by  great  cruelty  and  severity. 
Except  in  Homeric  times,  mutilation"  and  torture  were  no  longer 
practiced ;  but  quarter  was  not  always  given,  and  Greek  freely 
sold  Greek  into  slavery.  If  we  compare  the  fierce  combats  of 
Homeric  times  with  the  relentless  struggles  of  the  classical  period, 
especially  during  the  Peloponnesian  War,  one  can  hardly  pronounce 
unreservedly  in  favor  of  the  latter.  The  treatment  of  the  inhab- 
itants of  Melos  ^  by  the  Athenians,  and  the  debates  in  the  Athe- 
nian Ecdesia  ^  on  the  fate  to  be  meted  out  to  the  revolted  Mytile- 
naeans,  show  to  what  lengths  the  democracy  of  the  most  civilized 
State  of  antiquity  was  prepared  to  go  in  the  practice  of  a  sangui- 
nary creed,  based  not  on  the  brutal  instincts  of  the  barbarian  but 
on  pure  considerations  of  state  policy  or  political  expediency.  It 
should,  however,  be  pointed  out  that  the  ^^  Greeks  of  the  fourth 
century  were  more  humane  than  those  of  the  fifth.'*  ** 

28.  The  ''Customs  of  the  Hellenes.''  —  In  their  relations 
with  each  other,  the  Greeks  recognized  certain  laws  or  ''  customs 
of  the  Hellenes  "  (tA  v6fufjLa  r£p  *E\\i}w»i/),  such  as  the  inviola- 
bility of  heralds  and  envo]^,  the  right  of  asylum  or  sanctuary, 
and  truces  for  the  burial  of  the  dead.  The  Boeotians  declared 
that  **  it  was  a  principle  acknowledged  by  all,  that  in  an  inva- 

JEloUan.  Leagues  and  the  maritime  power  of  Rhodes.  All  Greece  eventually  fell 
under  the  dominion  of  Rome  in  the  course  of  the  second  century  B.c. 

On  the  balance  of  power  in  Greece,  cf. "  Essay  on  Balance  of  Power/'  in  i  Essays 
(ed.  by  Green  and  Grose),  Pt.  II,  Essay  7 ;  Wheaton,  History ^  16  ff. ;  and  2  Phillip- 
son,  op.  cU.j  ch.  18,  pp.  loi  fif. 

**  The  mutilation  of  corpses  was  held  by  Pausanias  to  be  "more  worthy  of  Bar- 
hffri^»^<  than  of  Greeks/'    Herod.  IX,  79. 

**  The  whole  male  population  of  Melos  was  slain  and  the  women  and  children  sold 
into  slavery.  The  Dorian  people  of  Melos  had  committed  the  offense  of  trying  to 
remain  neutral  during  the  Peloponnesian  War.  The  Athenians  frankly  repudiated 
all  considerations  of  justice,  and  maintained  that  gods  and  men  alike  "always  main- 
tain dominion,  whenever  they  are  stronger."    See  Thucyd.  V,  105. 

^  For  these  debates,  see  Thucyd.  Ill,  37-48.  The  Ecdesia  had  decreed  that  all 
adult  male  Mytilenaeans  should  be  put  to  death  and  the  women  and  children  sold 
into  slavery.  This  decree  was  afterwards  rescinded,  and  only  those  guilty  of  the 
revolt  were  tried  and  executed.  But  the  case  was  argued  in  the  Ecdesia  soldy  on 
grounds  of  public  policy  or  expediency. 

41  2  Bxiry,  History  of  Greece,  98.  On  the  increasing  humanity  of  the  Greeks  in 
the  fourth  century  B.C.,  see  Mahaffy,  Social  Life  of  the  Greeks ,  269-271. 
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sion  of  each  other's  territory,  they  should  abstain  from  injuring 
the  temples  that  were  in  it "  ^*  —  a  principle  admitted  by  the 
Athenians,  provided  it  did  not  conflict  with  the  law  of  military 
necessity.  Truces  or  suspension  of  hostilities  for  religious  pur- 
poses, such  as  attendance  upon  the  Ol3mipic  games,^  were  ob- 
served, and  certain  territory,  like  that  of  Elis,  was  accounted 
more  or  less  sacred  and  inviolable.** 

29.  Treatment  of  Prisoners.  —  Prisoners  of  war,  whether 
Greek  or  barbarian,  who  surrendered  unconditionally  might  be 
put  to  death  or  sold  into  slavery ;  ^  but  later  customs  brought 
about  a  considerable  modification  of  the  strict  rule.  Captives 
were  sometimes  admitted  to  ransom  even  in  the  Homeric 
Age,  and  Thucydides  gives  several  examples  of  the  exchange  of 
prisoners.*'  The  survivors,  including  women  and  children,  were 
usually  sold  into  slavery.  This  was  particularly  the  case  with 
cities  which  surrendered  unconditionally  or  which  were  taken 
by  storm.*^ 

It  was  customary  to  divide  the  booty  amongst  the  victorious  sol- 
diery, i.e.  after  devoting  one  tenth  of  the  spoil  to  the  gods  and  a 
portion  to  the  leaders  and  warriors  who  had  particularly  distin- 

^  Thucyd.  TV,  97.  The  Athenians  had  garrisoned  and  fortified  the  sanctuary 
of  Apollo  at  Delium  in  Bceotia.  The  Bceotians  refused  to  surrender  the  Athenian 
dead  unless  Delium  were  evacuated.  The  Athenians  entered  the  plea  of  military 
necessity  in  reply  to  the  charge  of  using  the  sacred  water,  but  claimed  that  they  had 
not  injured  the  sanctuary.  Thucyd.  IV,  98.  Bury  (II,  p.  486)  correctly  observes : 
''There  seems  little  doubt  that  the  conduct  of  the  Bceotians  was  a  greater  departure 
from  recognized  custom  than  the  conduct  of  the  Athenians." 

«  Thucyd.  V,  49. 

**  Cf.  Polyb.  IV,  73-74;  and  Strabo,  Bk.  VIII,  ch.  3,  33.  Yet  the  "neutrality" 
of  Elis  was  frequently  violated,  especially  in  later  times.  Some  authorities  have 
seen  in  the  theoretical  exemption  of  Elis  from  invasion  an  ancient  instance  of  neu- 
tralization. The  analogy  is  evident,  but  the  imperfect  "neutralization"  of  Elis, 
like  that  of  temples  and  priests,  rested  wholly  on  a  religious  basis. 

^  The  Plateans  who  surrendered  unconditionally  to  the  Spartans  in  427  B.C. 
claimed  that  "  the  law  of  the  Greeks  is  not  to  kill  such."  Thucyd.  Ill,  58. 
But  their  eloquent  plea  produced  no  effect  on  their  hard-hearted  judges.  In 
case  of  conditional  surrender,  the  "  condition  must  be  observed  at  the  risk  of 
ofiFending  the  gods,  provided  it  had  been  ratified  by  an  oath."  Greenidge, 
op.  cU.y  47-48. 

^  Thucyd.  II,  103,  and  V,  3.  Laurent  (II,  p.  1 14)  even  dtes  a  case  of  release  on 
parole. 

*''  "It  is  a  perpetual  law  amongst  all  men  that,  when  a  city  is  taken  from  an 
enemy,  both  the  persons  and  property  of  the  inhabitants  belong  to  the  captors." 
Xenophon,  Cyrop.^  Bk.  VII,  ch.  V,  73. 
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guished   themselves.    Even    landed   property   was   frequently 
confiscated  and  thus  divided. 

30.  Treatment  of  Foreigners. — In  general,  the  Greeks  recog< 
nized  no  obligations  to  foreigners,  i.e,  citizens  of  another  dty 
or  country,  unless  founded  upon  the  religious  duty  of  hospitality 
or  on  treaties  (<rv/A/8oXa)  sanctioned  by  an  oath.  The  fi^oitcoi^  or 
resident  aliens,  who  were  extremely  niunerous  in  great  commer- 
cial centers  like  Athens  and  Corinth,  could  as  a  rule  exercise  their 
rights  only  through  a  patron  (wpoKTrdrfyi)  .^  Communities  were 
usually  represented  in  the  assemblies  and  law  courts  by  Proxeni 
{irpS^evoi)  who  held  a  position  somewhat  analogous  to  that  of 
modem  consuls.*  Treaties  of  hospitality  {iafyn-oXtreCa)  some- 
times provided  for  reciprocity  or  equality  of  civil  rights,*®  and 
prescribed  rules  for  the  settlement  of  commercial  disputes.*^ 

31.  Arbitration.  —  But  the  most  remarkable  progress  made  by 
the  Greeks  in  the  development  of  interstate  relations  is  to  be  found 
in  their  repeated  attempts  to  prevent  hostilities  or  to  secure  peace 
through  arbitration.  It  must  be  admitted  that  such  efforts 
were  often  unsuccessful,^  but  they  deserve  credit  for  making  the 
attempt.    The  arbitral  clause  (an  agreement  beforehand  to  sub- 

*  Corinth  seems,  however,  to  have  been  an  exception  to  the  general  rule.  In 
Corinth  the  resident  alien  could  probably  enforce  his  private  rights  fn  his  own  name. 
Greenidge,  op.  cU.,  8.  In  Athens,  the  Archon  Polemarchus  had  general  jurisdiction 
over  foreigners.  See  Aristot.,  Const,  of  Athens,  58.  In  course  of  time  the  Greeks 
gradually  relaxed  in  their  attitude  toward  foreigners.  Actual  practice  varied 
greatly  at  difiFerent  times  and  in  different  places.  At  the  two  extremes  stood  Athens 
and  Sparta  —  the  former  being  extremely  lax  or  liberal,  the  latter  very  strict  and 
exclusive. 

^  But  the  Greek  Proxenus  was  usually  a  citizen  of  the  State  where  the  aliens 
whose  interests  he  represented  resided.  Thus  Aldbiades  represented  the  interests 
of  Sparta  at  Athens.  For  a  very  scholarly  work  on  the  Greek  Proxeni,  see  Mon- 
ceaux,  Les  proxenies  ffrecques  (1886).    See  also  i  Phillipson,  op.  cit.,  147-156. 

^  Such  as  intermarriage  and  property  rights.  In  a  few  cases  they  seem  to  have 
even  provided  for  an  interchange  of  political  rights.  Such  a  close  alliance  was  known 
as  a  trv/iToXtrtla. 

*>  Tliey  sometimes  provided  even  for  the  selection  of  judges  who  formed  a 
^lecies  of  international  court  to  which  the  foreigner  might  appeal  without  the  inter- 
vention of  a  patron.  See  Greenidge,  p.  54;  cf.  2  Laurent,  123.  On  Rights  and 
Duties  of  Foreigners  in  Greece  and  Rome,  see  i  Phillipson,  op.  cit.,  chs.  5-12. 

"  For  examples  of  arbitration,  see  Plutarch,  Solon,  10;  Ibid.,  Themis,  24;  Herod. 
V,  83,  95,  and  VI,  108;  Thucyd.  V,  31;  2  Phillipson,  ch.  20;  and  Egger  {Les 
kaiUs  chex  les  grecs  et  les  romains,  67  ff.),  who  cites  a  number  of  cases  of  arbitra- 
tion from  the  inscriptions.  For  an  interesting  example  of  arbitration  between 
Pneoe  and  Samos,  recently  unearthed,  see  5  il.  /.  (19x1),  465-466. 
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mit  disputes  to  judicial  decision)  was  sometimes  inserted  into 
treaties."  The  arbitrations  "  related  to  disputes  touching 
religion,  commerce,  boundaries,  and  the  possession  of  contested 
territories,  espedaUy  of  the  numerous  islands  scattered  among 
the  Grecian  seas.'' "  The  arbitrators  selected  might  be  noted 
individuals,  friendly  cities,  or  the  Oracle  of  Delphi.  It  appar- 
ently was  tie  opinion  of  the  greatest  historian  of  Greece  that  "  it 
is  not  right  to  attack  as  a  transgressor  him  who  offers  to  submit 
to  judicial  decision."  ^ 

32.  Greek  Maritime  Law.  —  In  the  field  of  maritime  law,  the 
Greeks  also  seem  to  have  made  some  progress.  Although 
piracy,  which  was  regarded  as  honorable  "  in  the  Homeric  Age, 
was  still  practiced  during  the  classical  period,  it  had  been  largely 
supplanted  by  legitimate  and  peaceful  commerce.  The  first 
State  which  appears  to  have  developed  a  body  of  maritime  law 
was  Rhodes,  the  leading  commercial  State  of  Greece  during  the 
third  century  B.C.  Of  this  law,  which  is  by  some  authorities 
supposed  to  have  been  adopted  by  the  Roman  Emperors,  and 
some  of  the  principles  of  which  may  have  survived  in  the  ConsokUo 
de  la  Mare  of  the  Middle  Ages,  but  one  sentence  has  survived, 
at  least  in  its  original  form.  It  constitutes  the  basis  of  the  present 
doctrine  of  jettison.  "  If  goods  are  thrown  overboard  to  lighten 
the  ship,  as  this  is  done  for  the  sake  of  all,  the  loss  shall  be  made 
good  by  a  contribution  of  all."  '^^ 

33.  The  "  Law  of  All  Mankind."  —  Although  even  Aristotle 
regarded  barbarians  as  slaves  by  nature,  to  whom  the  "  laws  of 
the  Hellenes  "  did  not  apply,  yet  the  Greeks  recognized  a  vague 
and  ill-defined  "law  of  all  mankind"  {riLirdvrmvavOpmTn^v 
vdfufia).^    This  "  law  "  included  at  least  the  inviolability  of 

**  As,  for  example,  in  the  Truce  of  423,  and  the  Peace  of  Nidas  between  Athens 
and  Sparta  in  421  B.C.  See  especially  the  treaty  between  Argos  and  Sparta, 
Thucyd.  V,  79.    C/.  Thucyd.  I,  78;  IV,  118. 

^  Historical  note  on  Arbitration,  in  5  Moore,  History  of  Arbitraiion,  Appendix 
III,  4821. 

«  Thucyd.  I,  85.  For  offers  of  arbitration,  sec  Thucyd.  I,  28,  V,  41,  and  Vn, 
18. 

"  Thucyd.  I,  5. 

^  Justinian's  Digest,  XIV,  2.  On  the  so-called  Rhodian  Law,  see  an  interesting 
article  by  Benedict,  in  18  Yale  Law  Journal  (Feb.  1909) ;  and  Ashbumer,  The  Rhodian 
Sta^Law  (1909). 

«  On  the  "law  of  all  men,"  see  Herod.  VH,  13 ;  and  Polyb.  11,  58,  and  IV,  6. 
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heralds  and  envoys,  sanctity  of  those  treaties  which  were  sanc- 
tioned by  an  oath,  and  certain  obligations  of  alliance  and 
hospitality.* 

34.  The  Policy  or  Diplomacy  of  Rome.  —  The  dty-state  of 
Rome  first  appears  in  the  history  of  interstate  relations  as  a 
member  of  the  Latin  League  or  Confederacy,  of  which  she  in  time 
became  the  head  and  master.  Through  her  renewal  of  the  Latin 
Alliance  in  493  b.c.,^  and  her  treaty  with  the  Hemicans  (486),^ 
she  laid  the  foundation  of  Roman  power  in  Italy,  the  conquest 
of  which,  completed  by  272  B.C.,**  was  at  least  as  much  the 
effect  of  statecraft  or  diplomacy  as  of  force."  As  a  result 
of  the  Carthaginian  and  Macedonian  Wars  which  followed  the 
conquest  of  Sicily  (241),  Rome  was  drawn  into  the  current  of  a 
world-wide  unpeiialism,  from  which  she  ultimately  emerged 

**  Several  instances  of  the  violation  of  this  "Law  of  All  Nations"  are  recorded 
by  Heiodotiis  (VII,  13)  and  Thucydidcs  (II,  67). 

"  This  treaty,  negotiated  by  Spurius  Cassius,  the  historical  founder  of  Roman 
diplomacy,  became  the  model  for  treaties  of  equal  alliance.  "  There  shall  be  peace 
between  Romans  and  all  communities  of  the  Latins,  as  long  as  heaven  and  earth  en- 
dure ;  they  shall  not  wage  war  with  each  other,  nor  call  enemies  into  the  land,  nor 
grant  passage  to  enemies :  help  shall  be  rendered  by  all  in  concert  to  any  cooununity 
assailed,  and  whatever  is  won  in  warfare  shall  be  equally  distributed/'    Dionys. 

VI,  95. 

"^  The  particular  object  of  this  alliance  was  to  sever  the  i£quians  from  the  Vol- 
sdans  and  thus  isolate  the  latter.  It  seems  to  have  been  the  first  application  of  the 
fundamental  principle  of  Roman  diplomacy  —  divide  et  impera, 

**  I.e.  as  far  north  as  Cisapline  Gaul  and  as  far  south  as  Sicily.  It  is  not  quite 
Gonect  to  speak  of  the  conquest  of  Italy.  It  was  as  the  head  of  a  powerful  confed- 
eracy of  Latin  and  Italian  allies  rather  than  as  the  conqueror  or  absolute  sovereign 
of  subject  tribes  and  dties  that  Rome  first  appears  as  a  great  World  Power.  Though 
about  one  fifth  of  Italy  was  incorporated  directly  with  the  Roman  Republic,  it  was 
rather  by  way  of  alliance  or  confederation  than  of  direct  annexation  that  the  Roman 
mastery  over  the  various  races  and  cities  of  the  Italian  peninsula  was  obtained. 
These  were  placed  in  a  condition  of  varied  and  unequal  alliance  with  and  dependence 
on  Rome  and  isolation  from  each  other.  See  especially  Beloch,  Der  ilaliscke 
Bund  (1S80),  on  the  Italian  Confederacy. 

^  Ortolan  (History  of  Roman  Law,  Cutler's  ed.,  1896,  §  181)  thus  admirably 
sums  up  the  foreign  policy  of  the  Roman  Republic :  "  To  sow  discord  among  different 
nations  in  order  to  array  one  against  another,  —  to  assist  the  vanquished  in  con- 
quering their  conqueror,  —  to  husband  its  own  resources,  to  use  those  of  its  allies 
to  invade  the  territories  of  its  neighbors,  —  to  interfere  in  the  disputes  of  other 
States,  so  as  to  protect  the  weaker  party  and  finally  subjugate  both,  —  to  wage 
unnecessary  wars,  and  prove  itself  stronger  in  reverses  than  in  success,  —  to  evade 
oaths  and  treaties  by  subterfuge,  —  to  practice  every  kind  of  injustice  under  the 
spedous  guise  of  equity  —  this  was  the  policy  that  gave  Rome  the  scepter  of  all 
Italy,  and  which  was  destined  to  secure  for  it  that  of  the  entire  known  world." 
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(about  146  B.C.)  master,  indeed,  of  the  nations  of  the  Mediter- 
ranean, but  with  her  political  liberties  destroyed,  her  economic 
welfare  impaired,  and  her  national  character  greatly  weakened. 

35.  Roman  Attitude  toward  the  Conquered  and  Idea  of  a 
Common  Superior.  —  In  the  treatment  of  the  conquered  and 
the  organization  of  her  conquests,  the  conduct  of  Rome  was 
almost  wholly  controlled  by  motives  of  public  policy  or  a  more  or 
less  enlightened  sense  of  political  expediency.  Her  aims  and 
achievements  constitute  in  themselves  a  denial  of  the  rights  of 
other  communities  and  nationalities,  and  it  is  possible,  there- 
fore, to  speak  of  a  Roman  Law  of  Nations  only  in  the  most 
restricted  sense,  unless  it  be  at  a  very  early  period  in  the  history 
of  Rome.  The  world  was  dominated  by  a  common  superior,  — 
first  the  Roman  Senate  and  later  the  Roman  Emperor,  —  who, 
for  centuries,  either  directly  or  indirectly,  ruled  the  provinces  and 
vassal  States  and  races  of  the  Mediterranean  world.  This  idea 
of  a  common  superior,  mediator,  or  arbitrator  strangely  persisted 
through  the  Middle  Ages.  It  seems  to  have  been  due  to  the 
survival  of  historic  traditions  and  recoUections  of  the  benefits 
conferred  upon  the  world  by  the  "  Roman  Peace  "  (Pax  Romano) 
and  the  impartial  administration  of  Roman  justice  under  the 
Early  Empire. 

36.  The  Jus  BetH  of  the  Romans.  —  In  their  attitude  toward 
foreigners  and  in  respect  to  the  laws  and  customs  of  warfare 
(Jus  bdli),  the  Romans  greatly  resembled  the  Greeks.^  As  in 
the  case  of  the  Greeks,  Roman  usages  of  war  were  based  upon  a 
sense  of  religious  obligation,  but  were  modified  by  considerations 
of  interest  and  the  necessities  of  intercourse.  The  treatment  of 
foreigners  was  more  liberal  at  Rome  than  in  Greece,  and  the  foreign 
policy  of  Rome  was  certainly  guided  by  a  wiser  statesmanship  and 
a  more  enlightened  sense  of  self-interest  than  that  which  charax:- 
terized  the  Greeks.  The  Romans  were  both  by  training  and 
temperament  more  calculating  and  judicial  than  the  Greeks,  and 
they  had  a  greater  talent  for  administration  and  organization. 

In  view  of  the  general  similarity  between  Greek  and  Roman 
conceptions  of  international  rights  and  duties,  we  need  only 

*^  On  thejuj  belli  as  practiced  by  the  Romans,  see  Polyb.  V,  xi.  The  ideas 
of  Cicero  were  more  liberal,  but  seldom  practiced.  On  Cicero's  theory  of  interna* 
tional  morality,  see  Wheaton,  History  of  the  Laws  of  Nations,  20-24* 


THE  ^HISTORY  OF  INTERNATIONAL  RELATIONS        43 

notice  two  branches  of  Roman  law  which  concern  international 
jurisprudence.  One  of  these  is  of  slight  importance,  the  other  of 
very  great  influence  on  the  subsequent  development  of  the  Law 
of  Nations. 

37.  The  Jus  Fetiak.  —  The  jus  fetiale  consisted  of  certain 
rules  and  ceremonies  or  modes  of  procedure  for  declarations  of 
war  and  ratification  of  treaties  of  peace,  which  were  of  great 
antiquity  and  were  intended  to  satisfy  the  religious  scruples  and 
sensitive  "  legal  conscience  "  of  the  Romans.*^  They  were  highly 
ceremonial  and  formal  in  character,  and  their  guardianship  was 
intrusted  to  a  special  body  of  priests  known  as  the  College  of 
Fetiales.  Only  four  just  {i.e.  legal)  causes  of  war  were  rec- 
ognized,^ but  it  cannot  be  maintained  that  this  had  any  ap- 
preciable influence  on  Roman  practice,  at  least  in  historical 
times.  The  fetiales  were  mere  agents  of  the  Senate,  and  were 
practically  bound  to  do  their  bidding;  for  in  Rome  religion 
was  the  servant  and  not  the  master  of  the  State. 

38.  The  Jus  Gentium.  —  The  jus  genUum  belongs  to  the 
field  of  International  Private  Law  rather  than  to  that  of  the 
Law  of  Nations ;  but  owing  to  its  influence  upon  the  thought 
of  the  later  Middle  Ages  and  the  writings  of  publicists  like  Gen- 
tilis  and  Grotius,  it  became  a  very  important  factor  in  the  growth 
of  modem  International  Law.  It  consisted  in  that  body  of 
principles  and  usages  common  to  all  nations  (including  the 
Italians)   among  whom  justice  was  administered  by  Roman 

*  In  Greece  war  was  usually  declared  through  a  herald ;  but  the  Greeks  seem  to 
have  been  less  strict  in  this  respect  than  the  Romans,  for  theie  are  instances 
of  war  without  declaration. 

**  These  were :  (i)  Invasions  or  violations  of  Roman  territory ;  (2)  and  (3)  vio- 
lation of  the  rights  of  ambassadors  and  of  treaties  or  alliances;  and  (4)  military 
support  given  to  an  enemy  or  attack  upon  an  ally  by  a  hitherto  friendly  State. 
Even  in  these  cases  war  was  only  jusdfiable  after  satisfaction  had  been  demanded  and 
refused.  In  case  of  refusal,  war  was  formally  declared  by  hurling  a  spear  across 
the  Roman  frontier  into  the  enemjr's  territory.  For  a  description  of  this  ceremony, 
see  Livy,  I,  32.  On  the  jus  feiiale,  see  especially  Hill,  History  cf  European  Di" 
piomacy,  I,  pp.  S-zi  and  notes;  and  2  Phillipson,  op.  cU.,  ch.  26. 

War  might  be  ended  in  thne  ways :  (i)  By  a  treaty  of  friendship  or  alliance; 
(2)  a  dedUio  or  unconditional  surrender  (in  this  case  the  lives  and  property  of  the 
enemy  were  generally  spared) ;  (3)  by  occupaUo  or  conquest  and  appropriation  of 
the  enemy's  territory,  or  a  considerable  part  thereof.  For  the  formula  of  dedUio, 
see  livy,  I,  38.  On  the  significance  of  dedUioy  see  Polyb.  XX,  9 ;  XXI,  3,  and 
XXXVI,  4.    For  terms  imposed  upon  the  i£tolians,  see  Polyb.  XXI,  3a ;  and  Livy, 

xxxvm,  II. 
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magistrates.  Although  it  included  some  rules  or  principles  of 
International  Public  Law  (as,  e.g.  the  inviolability  of  ambassa- 
dors), it  was  wholly  different  in  origin,  nature,  and  subject 
matter.  It  originated  in  the  jurisdiction  of  the  prcUar  pere- 
grinus  over  foreigners  (including  Latins  and  Italians)  and  in 
relations  between  Romans  and  foreigners  in  Rome  and  Italy.  It 
related  to  such  matters  as  verbal  contracts,  partnerships,  loans 
of  money,  acquisition  by  delivery  and  aUuvium,  capture  and  war, 
rights  over  slaves,  rights  of  self-defense,  etc.  Some  of  its 
rules,  as,  for  example,  those  relating  to  the  law  of  aUuvium^  the 
right  of  occupation  of  res  nuUius,  and  the  absolute  ownership  of 
land  by  the  Roman  daminuSf  were  directly  appropriated  by  Grotius 
and  the  other  founders  of  International  Law,  and  later  applied 
to  international  practice.  The  jus  gentium  of  the  Romans  may 
thus  be  regarded  as  the  source  of  much  of  the  modem  law  of 
occupation  and  territorial  sovereignty  or  jurisdiction.*'  In  the 
minds  of  the  later  Roman  jurists,  who  were  strongly  impregnated 
with  the  doctrines  of  Stoic  philosophy,  its  more  general  principles 
were  practically  identified  as  Laws  of  Nature. 

But  the  Roman  71^  gentium  performed  a  still  more  important 
function .  in  the  history  of  international  jurisprudence.  In 
common  with  the  Canon  Law  and  the  Civil  Law  (into  which  its 
more  positive  rules  were  incorporated),  it  greatly  influenced  the 
legal  conceptions  of  the  Middle  Ages,  and  slowly  prepared  the  way 
for  that  "  reign  of  law  "  and  order  which  is  perhaps  the  most 
essential  condition  of  a  higher  civilization,  and  which  is  being 
gradually  extended  to  international  relations. 

39.  The  "  Dark  Ages.''  —  As  a  result  of  the  decline  of  the 
Roman  Empire  in  the  course  of  the  fourth  and  fifth  centuries 
A.D.,  due  to  internal  decay  and  the  irruptions  of  the  barbarians,  the 
western  world  relapsed  into  that  barbarism  from  which  it  slowly 
emerged  after  the  eleventh  century.  It  has  been  said  that 
"  International  Law  reached  its  nadir  in  the  West "  ^  at  this 
period  during  the  so-caUed  "  Dark  Ages  "  between  the  final 
disappearance  of  the  Western  Empire  in  476  and  the  coronation 
of  Charlemagne  as  Emperor  of  the  West  by  Pope  Leo  UI  in 

^  For  references  on  .t3ie  jus  gentiumf  see  Bibliography  at  the  end  of  this 
chapter. 

■*  Walker,  History  of  the  Law  of  Nations ,  p.  64. 
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800  A.D.  In  spite  of  the  pacific  teachings  of  Christ  and  the 
early  Fathers  of  the  Church,  "  the  history  of  the  wars  of  Clovis, 
the  hero  of  the  orthodox  clergy,  is  the  tale  of  savage  murder  and 
the  most  hateful  treachery/'*'  Some  traditions  of  a  higher 
civilization  were,  however,  preserved  at  Byzantium,  and  also 
among  the  Mohammedan  Arabs  or  Saracens,  whose  interna- 
tional practice  contrasts  very  favorably  with  that  of  the  bar* 
barian  Christians  of  Western  Europe.^ 

40.  The  Age  of  Fettdalism.  —  The  Age  of  Feudalism,  which 
characterized  the  civilization  of  Western  Europe  from  the  ninth 
to  the  fifteenth  centuries,  was  a  period  of  organized  anarchy  and 
private  warfare  or  regulated  violence.  Society  was  divided  into 
feudal  groups,  of  which  the  basis  was  the  fief,  —  usually  a  grant 
of  land  by  the  lord  to  one  of  his  vassals.  With  the  sodal  and 
political  relations  within  these  groups,  we  need  not  here  con- 
cern ourselves.  Suffice  it  to  say  that  feudalism  was  essentially 
a  highly  complicated  system  of  land  tenure  based  on  military, 
personal,  or  economic  service.  It  was  a  form  of  social  and 
political  organization  of  which  the  lord,  vassals  and  other  tenants 
(villeins,  serfs,  etc.)  constituted  the  military  and  political  units, 
the  lord  or  landowner  exercising  suzerain  or  quasi-sovereign  func- 
tions based  on  territorial  rights  —  an  idea  which  played  a  highly 
important  part  in  the  development  of  the  science  of  Intemationsd 
Law.^i 

Interfeudal  relations  were  of  the  loosest  kind.  In  spite  of 
legal  forms  and  customary  law,  they  were  controlled  by  brute 
force  or  regulated  violence.  The  wager  of  battle  was  a  recog- 
nized form  of  judicial  trial,  and  private  wariare  appears  to  have 
been  the  rule  rather  than  the  exception.^^    **  War  in  all  its  forms 

*  Walker,  Hislory  cf  the  Law  of  Nations,  p.  65. 

^  On  the  international  practice  of  the  Saracens,  see  Bordwell,  Law  of  War, 
12-14;  Syed  H.  R.  Abdul  Majid,  in  28  L.  Q.  R.  (191 2),  89  ff. ;  and  Walker,  History, 
45,  57)  58,  and  66.    Cf,  Nys,  Biudes,  1, 46-74,  and  Origines,  209  f. 

^  See  especially  Esmein,  Cours  iUmetUaire  d^kistoire  du  droit  fran^is  (1901), 
175-184.  Trans,  in  Munro  and  Sellery,  Mediteoal  Civilization  (enlarged  ed., 
i9«>7),  159-167. 

^  Private  warfare  was  regulated  in  the  course  of  the  twelfth,  thirteenth,  and 
fourteenth  centuries.  It  was  usually  preceded  by  a  challenge,  and  terminated  by  a 
truce,  peace,  or  promise  to  keep  the  peace  by  one  of  the  adversaries.  As  a  rule,  the 
right  of  private  warfare  was  limited  to  noblemen.  As  an  old  adage  expressed  it, 
''Only  a  gentleman  may  engage  in  warfare."    In  any  case,  ecclesiastics,  ?n>men. 
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may  be  said  to  have  been  the  law  of  the  feudal  world."  It 
"  raged  not  only  between  suzerams  and  vassals  of  the  same  fief, 
but  also  in  the  bosom  of  all  the  feudal  families."^  The  attitude 
of  the  feudal  lord  toward  trade  and  the  foreigner  is  shown  by 
his  numerous  exactions,  such  as  tolls,  the  claim  of  a  right  to  the 
property  of  the  shipwrecked  (droit  de  naufrage),  and  his  daim 
to  inherit  the  property  of  the  foreigner  (droU  d'aubaine).''* 

41.  Influence  of  the  Mediaeval  Church.  —  But  there  were 
certain  imifying,  formative,  and  civilizing  influences  at  work  even 
in  Western  Europe  during  the  Middle  Ages.  These  were,  first 
and  foremost,  the  Catholic  Church,  as  represented  by  the  Roman 
Papacy.  Though  mainly  intent  upon  its  own  aggrandizement 
and  the  salvation  of  the  individual  soul  from  torment  in  another 
world,  the  mediaeval  Church  finally  awoke  to  some  sense  of 
its  humanitarian  and  international  mission,  and  made  efforts  to 
establish  peace  by  means  of  the  Truce  of  God  and  the  Peace  of 
God  in  the  eleventh  centiuy.^ 

These  attempts  were,  however,  only  partially  successful. 
More  effective  were  such  institutions  as  the  Quaraniaine  le  Ray 
(an  enforced  lapse  of  forty  days  between  the  outbreak  of  a  quarrel 

pilgrims,  and  minors  were  usually  exempt  from  hostilities.  In  France,  it  was  pro- 
hibited in  1361,  but  was  not  suppressed  until  Louis  XI  broke  the  power  of  feudsdism 
toward  the  close  of  the  fifteenth  century.  In  Germany,  Faustrecht  (fist-right)  con- 
tinued up  to  the  middle  of  the  sixteenth  century.  On  private  warfare  in  the  Middle 
AgeS|  see  especially  Luchaire,  Manuel,  22S-234;  Nys,  Origines,  ch.  5;  and  Du 
Cange,  Des  guerres  pHvts  (1838),  cited  by  Bordwell,  15. 

"  See  the  translation  from  Luchaire,  in  Munro  and  Sdlery,  171-187.  The  cita- 
tion is  on  p.  177. 

"^  Of  course  there  were  many  exceptions  to  this  rule.  In  England,  e,g,  many 
statutes  were  passed  for  the  protection  of  the  foreign  merchant.    Walker,  History^ 

I30-I2I. 

^*  The  movement  for  a  "Truce  of  God,"  which  set  aside  certain  days  in  the  week 
and  seasons  of  the  year  for  the  practice  of  private  warfare,  originated  in  Aquitaine 
at  the  close  of  the  tenth  century,  spread  to  neighboring  French  dioceses,  and  cul- 
minated in  the  Council  of  Clermont  in  1095.  But  this  movement  failed  to  accom- 
plish its  purpose. 

In  the  second  half  of  the  eleventh  century,  the  Church  made  a  systematic  attempt 
to  establish  the  "  Peace  of  God."  Peace  Leagues  or  Assodations,  with  regular  stat- 
utes, treasury,  and  magistrates,  were  established  in  each  diocese  under  the  direc- 
tion of  the  bishop,  who  did  not  hesitate  to  use  force,  if  excommunication  failed. 
Violators  of  the  peace  were  brought  before  the  ''judges  of  the  Peace,"  and  if 
found  necessary,  punished  by  an  "  army  of  the  Peace."  Even  these  efforts  were 
only  partially  successful.    See  Luchaire,  in  Mimro  and  Sellery,  183-184. 

For  texts  of  the  Truces  of  God,  see  University  of  Pa.  Trans,  and  ReprirUs^  1, 8-1  a  ; 
and  Henderson,  Select  Documents^  208-21  z. 
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and  the  opening  of  hostilities)  in  France,  the  King's  Peace 
in  England,  and  the  various  Landesfrieden  in  Germany.  Most 
effective  of  all  was  the  gradual  substitution  of  royal  for  feudal 
justice. 

42.  Common  Elements  in  the  Civilization  of  Feudal  Europe.  — 
Yet  in  spite  of  its  reactionary  and  anarchical  tendencies,  feudal 
Europe  contained  elements  which  were  favorable  to  the  develop- 
ment of  a  higher  civilization  based  on  the  idea  of  a  brotherhood 
of  nations.  Throughout  Christendom,  there  were  common  re- 
ligious beliefs  and  forms  of  worship,  coimnon  customs  and 
standards  of  living  amongst  those  with  the  same  social  status, 
a  language  (Latin)  common  to  the  educated  classes,  great  Church 
councils  representing  various  races  and  nationalities,  trade, 
pilgrimages,  and  intercourse  of  various  sorts  resulting  in  the 
interchange  of  ideas  as  weU  as  of  material  goods,  and  finally  the 
common  hatred  of  the  infidel  and  a  general  desire  to  regain 
possession  of  the  Holy  Sepulchre  which  culminated  in  the  Cru- 
sades. 

43.  The  Papacy  and  Empire.  —  Although  important  unifyiug 
or  organizing  and  civilizing  influences,  it  cannot  successfully  be 
maintained  that  either  the  Mediaeval  Papacy  or  the  Holy  Roman 
((jermanic)  Empire  exerted  strong  direct  influence  upon  the 
amelioration  of  warfare  or  the  development  of  International 
Law.  True  it  is  that  the  Papacy  and  Empire  of  the  later  Middle 
Ages  were  great  international  forces  (although  often  in  conflict 
with  each  other),  and  that  the  Popes  and,  to  a  much  less 
degree,  the  Emperors  frequently  acted  as  arbitrators  and  media- 
tors between  kings  and  princes.  But  their  power  rested  mainly 
on  a  theoretical  and  sentimental  or  religious  basis,  and  declined 
rapidly  after  the  middle  of  the  thirteenth  century.^* 

44.  Arbitration  during  the  Middle  Ages. — Arbitration  was 
very  common  in  the  Middle  Ages,  but  such  was  the  almost 

^  The  preteDsions  of  both  Papacy  and  Empire  at  the  height  of  their  power  went 
far  beyond  mere  mediation  and  arbitration.  Their  claims  amounted  to  an  assertion 
of  universal  dominion  and  often  resulted  in  actual  intervention.  These  claims  were 
usually  admitted  in  theoiy,  but  denied  in  practice. 

A  serious  obstacle  to  the  efficacy  of  the  Papacy  as  an  arbitrator  or  mediator  was 
the  doctrine  that  "no  faith  need  be  kept  with  heretics/'  and  the  assertion  of  its 
r^t  to  break  treaties  and  annul  oaths  "contrary  to  the  interests  of  the  Church.'' 
See  an  interesting  article  by  White,  in  95  AUanUc  Monthly,  107  ff. 
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universal  reign  of  anarchy  and  violence  that  it  cannot  be  said  to 
have  very  materially  mitigated  the  rule  of  warfare  as  the  normal 
condition  of  that  imhappy  time.  Feudalism  was  in  so  far 
favorable  to  arbitration  as  to  predispose  vassals  to  accept  their 
lords  as  judges,  and  it  accustomed  them  to  the  idea  of  arbitration. 
Kings,  bishops,  eminent  jurists,  and  even  cities  were  also  chosen 
as  arbitrators  during  the  Middle  Ages.  There  are  said  to  have 
been  no  less  than  one  hundred  instances  of  arbitration  in  Italy 
alone  in  the  course  of  the  thirteenth  century.  Arbitration  de- 
clined during  the  fourteenth  and  fifteenth  centuries,  and  almost 
disappeared  from  international  usage  during  the  seventeenth  and 
eighteenth.'^ 

45.  The  Influence  of  Roman  Law.  —  More  important  than  the 
direct  influence  of  the  Empire,  or  even  than  that  of  the  mediaeval 
Church,  in  the  history  of  the  growth  of  International  Law  were 
the  indirect  influences  resulting  from  the  revived  study  of  the 
Roman  Civil  Law  by  the  jurists  of  the  twelfth  century,  the  publi- 
cation of  the  famous  Decreium  of  Gratian  in  1144,  and  the  codi- 
fication of  the  Canon  Law  modeled  on  the  Corpus  Juris  Civilis  by 
Gregory  IX  in  1 234.  The  systematic  study  and  application  of  the 
principles  of  the  Roman  Law  furnished  a  necessary  foundation  for 
the  later  growth  of  the  royal  power  and  the  development  of  an  ade- 
quate and  enlightened  system  of  international  jurisprudence.'* 
This  study  bore  fruit  later  in  many  a  law,  custom,  decision, 
pamphlet,  monograph,  and  treatise. 

46.  EiSFect  of  the  Crusades.  —  Perhaps  the  most  important 
single  influence  of  the  later  Middle  Ages  upon  the  development  of 
international  relations  was  that  of  the  Crusades  of  the  twelfth 
and  thirteenth  centuries  (1096-1291).^*  Though  attended  with 
frightful  waste  and  misery,  they  enlisted  the  zeal  of  Christians 

""  See  especially  the  historical  note  in  5  Moore,  History  of  Arbitrationj  App.  Ill, 
4825  ff . ;  and  N3rs,  Les  origines,  ch.  4. 

^  On  the  influence  of  the  Roman  Law  upon  the  formation  of  International  Law, 
see  especially  Maine,  Ancient  Law  (Pollock's  ed.)i  92  ff.  and  note  H  in  Appendix  ; 
Ibid,,  Int.  Law  J  20,  26-29;  Wheaton,  History  ^  etc.,  29  ff.;  Calvo,  12-13;  and  for 
further  references  see  Bibliographies  on  jus  gentium  and  jus  naturale,  infra,  pp.  54- 
55  and  91. 

^'  On  the  effects  of  the  Crusades,  see  especially :  Adams,  Civilization  of  the  Middle 
Ages,  270  ff.;  Chauveau,  Introduction,  135  ff.;  4  Milman,  LaUn  Christianity, 
Bk.  VII,  ch.  6 ;  B6mont  and  Monod,  Mediaval  Europe,  ch.  22 ;  Emerton,  MeduB9al 
Europe,  388-397 ;  x  Hill,  History,  368  ff. ;  Munzo  and  Sellery,  Medieval  Civilis<i- 
^i^t  353-256;  Walker,  History,  87  ff. 
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of  various  nationalities.  They  could  not  therefore  fail  to  stimu- 
late trade  and  the  interchange  of  ideas,  arouse  a  keener  sense 
of  common  interests,  and  awaken  a  deeper  consciousness  of 
the  imity  of  Christendom.  They  also  prepared  the  way  for 
the  destruction  of  feudalism  by  weakening  the  resources  of  the 
nobility  —  a  condition  from  which  the  free  cities  and  kings  were 
not  slow  to  profit. 

47.  Xnfluence  of  Cbivalry.  —  The  influence  of  chivalry  upon 
the  amelioration  of  warfare  has  probably  been  exaggerated.  Al- 
though it  undoubtedly  tended  somewhat  to  soften  manners  and 
humanize  the  conduct  of  the  nobles  during  the  later  Middle  Ages, 
it  is  an  open  question  whether  its  tendency  was  not  rather  to 
increase  than  to  mitigate  the  barbarities  of  mediaeval  warfare, 
which  often  rivaled,  if  indeed  they  did  not  sometimes  exceed, 
those  of  the  ancient  Orient."  The  obligation  of  chivalry  extended 
only  to  equals,  and  the  desire  for  ransom  added  the  motive  of 
greed  to  the  lust  for  combat  and  the  exercise  of  brutal  passions.*' 

"  On  the  barbarities  of  mediaeval  warfare,  see  Nys,  OrigineSf  ch.  11 ;  Walker, 
History,  63  ff. ;  Hosack,  History  of  the  Law  of  Nations,  chs.  3-4;  Ward,  Enquiry, 
etc.,  I,  chs.  S-9,  and  II,  ch.  14. 

Nys  {Origines,  p.  188)  gives  the  following  summary  of  the  character  of  medieval 
warfare:  "In  the  Middle  Ages  war  bears  the  stamp  of  an  indescribable  cruelty; 
adversaries  injure  each  other  as  much  as  possible ;  the  annihilation  of  the  enemy  is 
the  final  end  of  hostilities.  Hence,  unheard-of  acts  of  barbarity ;  the  use  of  poi- 
soned weapons ;  the  mutilation  of  prisoners,  devastation,  the  sack  and  destruction  of 
towns ;  recourse  to  treason  and  perfidy.  We  are  unable  to  furnish  a  complete  pic- 
tare  of  the  atrocities  committed." 

The  Church  made  some  slight  efforts  to  mitigate  the  horrors  of  wariare,  as,  e.g, 
its  prohibition  of  the  use  of  the  crossbow  and  of  projectiles  hurled  from  machines, 
but  these  efforts  were  unsuccessful.  It  also  condenmed  the  enslavement  of  Chris- 
tian prisoners.  Although  prisoners  were  often  massacred  and  sometimes  enslaved, 
the  Church  deserves  the  gratitude  of  mankind  for  its  crusade  against  slavery. 

Prisoners  of  note  were  generally  ransomed,  sometimes  exchanged,  and  In  a  few 
cases  released  on  parole.    In  the  latter  case  hostages  were  usually  given. 

^  The  following  passage  from  a  Christian  historian  descriptive  of  the  capture 
of  Jerusalem,  which  was  taken  by  storm  on  July  15, 1099,  may  serve  as  an  illustra- 
tion of  the  unrestrained  brutality  of  the  Crusaders  when  their  fierce  and  unbridled 
pas^ons  were  aroused :  "  No  barbarian,  no  infidel,  no  Saracen,  ever  perpetrated  such 
wanton  and  cold-blooded  atrocities  of  cruelty  as  the  wearers  of  the  cross  of  Christ 
on  the  capture  of  that  dty.  Murder  was  mercy,  rape  tenderness,  simple  plunder 
the  mere  assertion  of  the  conqueror's  right.  Children  were  seized  by  their  legs,  some 
of  them  were  plucked  from  their  mother's  breasts  and  dashed  against  the  walls  or 
whirled  from  the  battlements.  Others  were  obliged  to  leap  from  the  walls;  some 
tortured,  roasted  by  slow  fires.  They  ripped  up  prisoners  to  see  if  they  had  swal- 
bwedgold.    Of  70,000  Saracens  there  were  not  left  enough  to  bury  the  dead ;  poor 
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48.  Influence  of  Medisval  Commerce.  —  Another  important 
influence  upon  the  development  of  the  Law  of  Nations  was  that 
of  mediaeval  commerce^  which  centered  in  certain  Italian  dties  " 
of  the  Mediterranean,  and  was  greatly  stimulated  by  the  Crusades. 
It  flourished  in  spite  of  war,  piracy,  and  the  opposition  of  the 
Church,  and  was  later  extended  to  the  north  by  way  of  the 
Atlantic  as  well  as  along  overland  routes.  The  desire  to 
protect  and  extend  mediaeval  commerce  led  to  the  formation  of 
leagues  of  cities.  The  most  important  of  these  confederacies 
was  the  Hanseatic  League  (i 250-1450)  which,  at  the  time  of  its 
greatest  extent,  "  included  more  than  ninety  dties  of  the  Baltic 
and  North  Sea  regions,  both  seaports  and  inland  towns."  ^ 

49.  The  Discovery  of  America.  —  The  necessity  for  opening  up 
new  trade  routes  to  India,  which  resulted  from  tie  Turkish  con- 
quests of  the  fifteenth  century  (more  particularly  the  capture  of 
Constantinople  in  1453),  ^^  ^^  ^^  discovery  of  America  and  the 
drcumnavigation  of  Africa  and  the  globe.  These,  in  turn,  trans- 
ferred the  center  of  greatest  commerdal  activity  from  the  Medi- 
terranean to  the  Atlantic,  and  greatly  extended  the  drde  of  inter- 
national and  commerdal  relations. 

50.  The  Consolato  del  Mare,  —  It  is  to  mediaeval  commerce 
that  we  owe  those  collections  of  maritime  law  which  have  exer- 
dsed  such  a  great  influence  upon  the  subsequent  development  of 
this  branch  of  international  jurisprudence.  By  far  the  most  im- 
portant of  these  was  the  CansokUo  del  Mare^^  a  private  collec- 

Christians  were  hired  to  perform  the  office.  Every  one  surprised  in  the  Temple  was 
slaughtered,  till  the  reek  from  the  dead  bodies  drove  away  the  slayers.  The  Jews 
were  buried  alive  in  their  synagogues."  4  Milman,  History  of  Latin  Ckristianity, 
p.  37  (American  ed.,  1881).  Cited  by  Hosack,  History  of  the  Law  of  Naiions, 
p.  68.  Hosack  adds  that  the  brutality  of  the  Crusaders  has  often  been  contrasted 
with  the  remarkable  generosity  with  which  Saladin,  the  renowned  Sultan  of  Ey^pt, 
treated  the  captive  Christians  when  he  retook  Jerusalem  in  1187. 

^  The  most  important  of  these  were  Amalfi,  Venice,  Pisa,  and  Genoa. 

"  Harding,  Essentials  in  Medicndl  and  Modem  History j  p.  187.  See  map  on 
pp.  184-185,  showing  extent  of  medieval  conmierce,  trade  routes,  and  the  Hansa 
towns  and  settlements.  The  objects  of  the  League  were  common  defense,  the  acqui> 
sition,  maintenance,  and  security  of  trade ;  and  it  provided  for  the  settlement  o£ 
disputes  between  members  by  arbitration. 

^  On  the  Consolato  del  Marey  see  especially  Pardessus,  Us  et  coutumes  de  la  imer, 
I,  21-34,  206-209,  and  II,  1-368  or  ch.  12.  For  English  translations  of  the  most 
famous  chapters  of  the  Consolato,  see  Wheaton,  History,  63-65 ;  and  Manning,  280- 
283.    Both  are  copies  of  Robinson's  translation  of  the  Prize  Chapters  of  the  Cow- 
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tion  of  rules  derived  from  maritime  practice  in  the  Mediterranean, 
which  was  published  in  Barcelona,  Spain,  in  1494.^ 

These  rules  showed  a  remarkable  liberality  toward  friends  or 
neutrals.  They  made  ownership  of  the  ship  and  goods  the  test  of 
liability  to  forfeiture,  and  laid  down  the  principle  that  a  friend's 
goods  found  on  board  an  enemy  ship  were  to  be  restored  to  the 
owner  on  payment  of  the  freight.  It  was  even  provided  that  the 
owner  of  the  cargo  might  purchase  the  vessel  at  a  suitable  price. 
On  the  other  hand,  enemy  goods  found  on  a  neutral  vessel  were 
subject  to  confiscation,  although  even  in  this  case  the  vessel, 
which  might  be  compelled  to  carry  the  cargo  to  a  place  of  safety, 
was  restored  to  its  owner,  who  received  the  same  freight  that  he 
would  have  received  if  the  goods  had  been  carried  to  their 
original  destination. 

51.  The  Medieval  Origin  of  the  Modem  Consulate.  — The 
interests  of  mediaeval  commerce  led  to  the  establishment  of 
consulates.  At  least  as  early  as  the  twelfth  century,  naval 
and  merchant  consuls  (cansules  marinariorum  et  mercatorum)  ^ 
chosen  by  the  seamen  or  merchants  themselves,  settled  disputes 
among  their  countrymen  and  represented  the  interests  of  the 
seamen  and  merchants  of  leading  Italian  cities  in  Mohammedan 
coimtries.  These  officials  (also  called  consul-judges)  were,  at 
first,  generally  confined  to  Oriental  countries,  where  (except  in 
Japan)  they  still  exercise  dvil  and  criminal  jurisdiction  over 
nationals  of  their  own  country.  During  the  thirteenth  and 
fourteenth  centuries  this  institution  gradually  spread  to  the 
West ; "  but,  owing  to  the  rise  of  permanent  embassies  and  the 

sohUf  dd  Mare,  in  CoOeOanea  MarUima,  No.  5.  See  also  3  Twiss,  Black  Book  of 
ike  AdndnUy,  539  and  611. 

Other  Important  mediaeval  collections  or  codes  of  maritime  law  were :  (i)  The 
so-called  Amalfiian  Tables,  which  i^pear  to  date  from  the  eleventh  century.  (2) 
The  Laws  tf  Oieron  for  Western  Europe,  which  seem  to  have  been  completed  in  the 
latter  part  of  the  twelfth  century.  (3)  The  Laws  of  Wishy,  dating  from  about  1 288, 
for  the  Baltic  Nations.  (4)  The  MariUme  Law  of  Ike  Hanseatic  League,  completed 
in  1614.  (5)  The  so-called  Rhodian  Sea-Law  of  the  Roman  Empire  and  the  early 
Middle  Ages,  which,  however,  is  generally  regarded  as  apocryphal.  It  was  first 
published  in  1561,  though  Ashbumer  (in  Tke  Rhodian  Sea-Law,  1909,  p.  cxii)  pre- 
sents some  strong  arguments  in  favor  of  his  opinion  that  it  was  "probably  put  to- 
gether by  a  private  hand  between  A.D.  600  and  aj>.  800." 

*  Nys,  Ofigines,-p,  232.  But  its  actual  development  dates  from  a  much  earlier 
period,  prc^Mbly  the  fourteenth  century.  It  was  applied  by  the  sea  consuls  of 
Barcelona  who  existed  as  early  as  1 279. 

"  In  the  North,  i.e.  among  membos  of  the  Hanseatic  League,  the  consular  judges 
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development  of  the  doctrine  of  territorial  jurisdiction,  the  extra- 
territorial powers  of  the  consuls  greatly  declined  in  the  course  of 
the  sixteenth  century. 

52.  The  Rise  of  the  Modem  European  States-system.  —  The 
mediaeval  consuls  were,  however,  in  no  proper  sense  agents  or 
organs  of  internationalism.  Although  Christendom  was  aroused 
to  some  sense  of  its  community  of  interests  by  the  Crusades, 
mediaeval  man  still  lived  in  a  world  largely  disordered  and  im- 
organized,  while  dreaming  of  "  kingdom  come  "  or  the  universal 
rule  of  Pope  or  Emperor.  The  latter  dream  was  dispelled  through 
the  mighty  forces  set  in  motion  by  the  Renaissance  and  the 
Reformation ;  and  the  evils  of  disorder  and  disorganization  were 
largely  overcome  through  the  rise  of  the  modem  States-system 
of  Europe,  which  was  based  on  the  ideas  of  the  absolute  territorial 
sovereignty  of  princes,  the  legal  equality  of  States,  and  the 
maintenance  of  a  balance  of  power  or  equilibriimi  of  forces 
between  them. 

The  main  agents  in  this  reorganization  of  Europe  were  the  cities 
of  Italy,  the  dynasties  of  France,  England,  and  Spain  (more  par- 
ticularly Louis  XI,  Henry  VII,  and  Ferdinand  of  Aragon),^  and 
the  system  of  resident  embassies  which  was  established  first 
in  Italy ^  (from  the  thirteenth  to  the  fifteenth  centuries),  and  later 

were  known  as  aldermen.  Like  the  consuls  of  the  South,  they  represented  the  power- 
ful merchant  guilds  or  corporations  rather  than  the  governments.  We  should  re- 
member in  this  connection  that  the  Middle  Ages  were  still  dominated  by  the  idea 
of  personality  of  law,  and  that  it  was  entirely  natural  that  colonies  or  corporations 
of  foreigners  residing  in  a  certain  quarter  of  a  mediaeval  city  should  be  permitted 
to  administer  their  own  law,  and  that  they  should  especially  demand  these  privi- 
leges in  the  Orient. 

On  the  MeduBval  Origin  of  the  Consulate,  see  Bonfils  (Fauchille),  Nos.  754*-74i ; 

1  Halleck  (Baker's  3ded.),  369-370  and  note ;  *  Holtzendorff,  in  i  Handbuch,  §  77 ;  2 
Martens,  Traiti,  §  18 ;  Hautefeuille,  Histoire,  95  ff. ;  2  Mdrignhac,  Traits,  314  ff. ; 

2  Nys,  Droit  int.,  396-400;  i  Oppenheim,  §  419;  *4  Pradier-Foddr6,  Traiti^  Nos. 
2036-2043. 

^  These  "three  magicians"  (as  Bacon  called  them),  whose  reigns  fall  within  the 
latter  half  of  the  fifteenth  century,  all  contributed  powerfully  to  the  development 
of  that  royal  power  which  resulted  in  the  destruction  of  feudalism  as  a  political 
force,  the  unification  and  nationalization  of  the  State,  and  the  establishment  of 
the  modem  States-system  of  Europe.  The  main  "organizers"  of  European  di- 
plomacy appear  to  have  been  Ferdinand  of  Aragon,  Louis  XII,  and  the  Emperor 
Maximilian  at  the  dose  of  the  fifteenth  century.    See  2  Hill,  History,  p.  309. 

^  The  researches  of  Nys  (see  especially  his  Origines,  ch.  14)  and  others  have  ren- 
dered almost  worthless  earlier  accounts  of  the  origin  of  European  diplomacy.  The 
system  of  permanent  resident  embassies  was  unknown  to  antiquity.     It  originated 
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(during  the  sixteenth  and  seventeenth  centuries)  in  Western 
Europe.  The  idea  of  the  balance  of  power  and  equilibrium  of 
forces  also  found  its  first  modem  application  in  the  interstate 
relations  of  the  leading  Italian  dties  in  the  fifteenth  century,^ 
and  was  later  applied  in  the  larger  field  of  general  European 
politics.** 

53.  The  Peace  of  Westphalia.  —  The  actual  existence  of  a 
secular  community  of  States  in  Western  Europe  was  first  fully 
revealed  to  the  World  by  the  Treaties  of  Westphalia  —  the 
work  of  the  Congress  of  Catholic  and  Protestant  States  which 
met  at  Miinster  and  Osnabriick  in  1644-1648.*^     This  Peace, 

in  Italy  (Venice  taking  the  lead)  in  the  thirteenth  century.  In  the  fifteenth  cen* 
toiy  the  Italian  cities  had  permanent  representatives  in  Spain,  Germany,  France, 
and  England.  These  States  maintained  simUar  relations  with  one  another  in  the 
sixteenth  century,  but  the  system  of  resident  embassies  cannot  be  said  to  have  been 
generally  established  throughout  Europe  until  the  age  of  Richelieu,  Mazarin,  and 
Louis  XIV  in  the  seventeenth  century.  The  terms  "  diplomatist "  and  "  diplomacy  " 
did  not  come  into  general  use,  however,  until  the  end  of  the  eighteenth  century. 

On  the  origin  of  European  Diplomacy^  see  especially,  in  addition  to  Nys  (cited 
above),  Baschet,  La  diplomoHe  vinitienne;  Ibid.,  Les  archives  de  Venise  (1870) ; 
Bonfils  (Fauchille),  No.  656;  z  Calvo,  §  392;  2  Flore,  No.  11 77;  i  Flassan,  HiS' 
toire  (181 1),  passim;  *  Hill,  History  of  European  Diplomacy,  vols.  I  and  II,  passim, 
more  particularly  I,  ch.  8,  ad  Jin,,  and  II,  chs.  2,  4,  and  7;  Holtzendorff,  in  z  Band" 
^^t  S  83 ;  Krauske,  Die  Entwickelung  der  sUlndigen  DiplomaUe  (1885) ;  z  Maulde- 
la-Claviere,  La  diplomaiie  au  temps  de  Machiavel;  i  Oppenheim,  {{  358-359; 
*3  Pradier-Fod^r6,  Traits,  Nos.  z  231-1 236;  Ibid,,  1  Corps  diplomatique,  203-2 Z4; 

1  Rivier,  43Z. 

"/.«.  Venice,  Florence,  Mflan,  Naples,  and  the  Papacy.  It  was  especially 
applied  by  Lorenzo  de  Medici.  Italy  also  seems  to  furnish  us  with  the  first 
example  of  the  modem  State,  viz.  the  centralized  administration  of  Frederick  II 
in  Southern  Italy  and  Sicily  in  the  thirteenth  century.  Burckhardt,  The  Civiliza^ 
Hon  of  the  Renaissance  (Eng.  trans,  by  Middlemore),  p.  5.  Cited  by  Nys,  Origines, 
p.  z66. 

"  Evidences  of  the  application  of  this  idea  may  be  found  in  the  policy  of  England 
and  France  during  the  suteenth  century,  but  the  balance  of  power  can  hardly  be 
said  to  have  been  established  as  a  European  system  prior  to  the  latter  part  of  the 
seventeenth  century.  It  was  first  formally  and  ofi&daJly  recognized  by  the  Peace  of 
Utrecht  in  17Z3. 

On  the  origin  of  the  system  of  "European  Equilibrimn,"  see  Nys,  Origines,  ch.  8 ; 

2  Hill,  History  of  European  Diplomacy,  p<issim,  particularly,  Z58,  238,  294  ff. 

*^  In  the  negotiations  at  Miinster  and  Osnabriick  all  the  leading  European  powers 
were  rq>resented,  except  England,  Poland,  Muscovy,  and  Turkey,  viz.  the  Papacy, 
the  German  Empire,  France,  Spain,  Sweden,  Venice,  Denmark,  Portugal,  and  the 
States  General  of  Holland.  The  various  German  States  and  the  Dukes  of  Tuscany, 
Savoy,  and  Mantua  also  sent  delegates.  The  Swiss  cantons  were  represented 
through  the  good  offices  of  the  French  and  included  in  the  general  pacification.  The 
independence  of  Holland  was  also  recognized.     Enghind  and  Poland  were  included 
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which  marks  the  dose  of  the  Thirty  Years'  War  and  the  es- 
tablishment of  the  Modem  European  States-sjrstem  on  a  solid 
basis,  recognized  the  equality  of  the  Catholic  and  Lutheran 
Confessions  in  Germany  and  the  independence  and  legal  equality 
of  the  States  (including  the  355  sovereignties  of  Germany)  of 
Western  Christendom,  whether  Catholic  or  Protestant,  monar- 
chical or  republican." 
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1901),  in  2  vols.,  passim;  *  i  Walker,  History,  79-201 ;  Ward,  Enquiry  into 
the  Foundation  and  History  of  the  Law  of  Nations  (1795)9  in  2  vols,  (still 
useful). 

The  historical  chapters  in  treatises  of  International  Law  are  for  the  most 
part  either  slight  or  practically  worthless  in  the  light  of  our  present  knowl- 
edge. Among  the  exceptions  are  Bonfils,  Calvo,  Despagnet,  Martens,  Nys, 
Oppenheim,  and  Wilson  and  Tucker  (the  best  of  the  brief  fetches). 

Jus  Gentium.  —  i  Austin  (Campbell's  ed.),  §§109-110  and  Vol.  II, 
Lect.  31,  §§  791-825;  ♦Bryce,  Studies,  etc,  570-586,  753-754;  Carlyle, 
Mediaval  Pol.  Theory  (see  index) ;  *  Clark,  Practical  Jurisprudence,  ch.  14 ; 

in  the  Treaty  of  OsnabrUck  as  allies  both  of  the  Emperor  and  of  Sweden.  These 
details  are  taken  from  Bernard's  interesting  essay  on  ''The  Congress  of  Westphalia," 
in  his  Lectures  on  Diplomacy,  II,  ch.  7,  ad  fin, 

^  Of  these  355  German  States  whose  sovereignty  was  practically  (although  not 
theoretically)  recognized  by  the  Peace  of  Westphalia,  "150  were  secular  States 
governed  by  hereditary  monarchs  (Electors,  Dukes,  Landgraves,  and  the  like),  6a 
were  fiee  City-states,  and  123  were  ecclesiastical  States  governed  by  Archbishops 
and  other  Church  dignitaries."    i  Oppenheim,  p.  60. 
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Diuming,  PolUical  Theories,  AncietU  and  Medutoal;  Ibid.,  From  Luther  to 
Montesqtneu,  passim;  Holland,  Jurisprudence  (loth  ed.  in  1906),  34-35; 
Holtzendorff,  in  i  Ha$idbuch,  §  64 ;  Kailowa,  RSm.  Rechtsgesch,,  §  59,  pp. 
451-458 ;  *  Maine,  Ancient  Law  (Pollock's  ed.),  44  ff.  and  Pollock's  note  in 
Appendix,  396  ff. ;  Ibid,,  Int.  Law,  27-29 ;  i  F.  de  Martens,  84  ff. ;  3  Momm- 
sen,  Rom.  Staatsrecht,  603-606  and  notes ;  Muirhead,  Private  Law  of  Rome, 
240;  *  Art.  on  jus  gentium  by  Professor  Nettleship,  in  13  Journal  of  Phi- 
^gy*  No.  26 ;  I  Phillipson,  op.  cit.,  ch.  3 ;  *  Roby,  Roman  Private  Law,  5-6, 
especially  note  2  on  p.  5 ;  Salkowsky,  Roman  Private  Law  (Whitefield's  trans.), 
io»  S^S^ ;  I  Savigny,  System,  §  23 ;  *  Sohm,  Institutes,  §§  12-13 ;  2  Tay- 
br,  The  Mediaval  Mind,  ch.  33;  Voigt,  RJHn.  Rechtsgesch.,  §  15,  pp.  152- 
162;  *Ibid.,  Jus  naiurale  und  jus  gentium  der  RSmer  (1856  in  4  vols.), 
passim;  *  Walker,  History,  §§  28-29,  ^5  ^  passim;  Westlake,  Chapters, 
18  ff.;  Wheaton,  History,  24  ff.;  Wilson,  The  State,  Nos.  262  ff.; 
WHloughby,  Political  Theories,  252-267. 


CHAPTER  IV 

mSTORT  OF  nV TERNATIONAL  LAW  SINCE  THE  PEACE  OF 

WESTPHALIA 

54.  The  Bilain  Factors  in  the  Growth  of  the  Science  of  Interna- 
tional Law.  —  The  treaties  of  Miinster  and  Osnabriick  gave  to 
Europe  a  sort  of  international  constitution  which  remained  the 
basis  of  its  public  law  down  to  the  French  Revolution.  But 
it  would  be  a  serious  error  to  assume  that  the  International  Com- 
munity of  States  as  revealed  to  the  world  by  the  Peace  of  West- 
phalia implied  the  recognition  of  the  science  of  International  Law 
as  understood  and  practiced  by  the  Society  of  Nations  at  the 
present  time.  The  science  of  International  Law  as  it  exists  to-day 
is  a  result  of  slow  historical  growth  and  is  the  product  of  two  main 
factors,  viz.  certain  theories  or  principles  on  the  one  hand,  and 
international  practice  or  custom  on  the  other.  The  relative 
value  and  influence  of  the  contributions  of  each  of  these  factors 
is  so  difficult  to  determine  that  they  have  never  been  thoroughly 
sifted  or  separated  —  a  task  left  for  the  future  historians  of 
International  Law. 

55.  The  Importance  of  Jurists  and  Publicists.  —  It  is  clear, 
however,  that  during  its  formative  period  International  Law  was 
mainly  developed  by  great  thinkers  and  jurists,  who  were  forced 
to  rely  upon  the  weight  of  general  ideas  or  theoretical  considera- 
tions, rather  than  upon  any  satisfactory  body  of  accumulated 
custom,  if  they  desired  to  ameliorate  conditions  or  improve 
international  relations.  The  fundamental  principles  of  the 
science  once  firmly  established  and  recognized  in  international 
practice,  there  was  less  need  for  theoretical  discussion.  It 
then  became  the  main  function  of  the  jurist  and  publicist  to 
apply  and  interpret  the  law  in  conformity  with  the  best  and  most 
authoritative  precedents  or  usages. 

56.  Grotius  the  Founder  of  the  Science  of  International  Law. 
—  The  founder  of  the  Science  of  International  Law  was  Hugo 
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Giotius,  whose  main  work,  entitled  De  jure  belli  ac  pacts  ^  pub- 
lished in  1625  during  the  midst  of  the  horrors  of  the  Thirty 
Years'  War,  marks  an  epoch  in  the  history  of  civilization  as  well 
as  of  Intemational  Law.  Although  it  was  based  largely  upon  the 
labors  of  his  predecessors,^  to  whom  somewhat  scant  recogni- 
tion is  given  by  him,  Grotius  deserves  his  title  of  "  Father  of 
Intemational  Law ' '  from  the  fact  that  his  was  the  only  work 
in  the  seventeenth  century  which  obtained  wide  circulation 
and  general  recognition.'  This  was  because  it  answered  the 
needs  of  the  time,  and  was  the  fullest,  most  attractive,  systematic, 
and  scholarly  exposition  of  the  subject  hitherto  attempted. 
Grotius  brought  to  his  work  great  learning,  enthusiasm,  ex- 
perience, and  a  passion  for  justice  which  won  for  him  the  hearts 
as  well  as  the  heads  of  his  contemporaries  and  of  posterity. 

57.  His  Work  based  on  the /us  JVitfimile. — Like  his  predeces- 
sors and  many  of  his  successors,  Grotius  started  from  the  idea  of  a 
universal  and  immutable  Law  of  Nature  {jus  naturale)  based  upon 
right  reason  and  hmnan  sociality  —  a  philosophical  conception 
derived  from  the  Stoic  philosophers  of  antiquity,  which  has 
dominated  Ethics  and  Jurisprudence  imtil  recent  times.  He 
claimed  for  the  Law  of  Nations  the  authority  and  sanction  of 
this  Law  of  Nature,  a  doctrine  denied  by  no  one  in  his  day,' 
thus  giving  it  an  apparently  solid,  binding,  and  rational  character 
which  few  cared  to  dispute.    Moreover,  he  fortified  his  position 

'  For  references  and  a  brief  sketch  of  the  "  Forerunners  of  Grotius,"  see  note 
at  the  end  of  this  chapter. 

'  This  is  shown  by  the  facts  that  at  least  forty-five  Latin  editions  of  his  book 
weie  issued  prior  to  1748  and  that  it  had  been  translated  into  the  leading  modem 
languages  before  the  close  of  the  seventeenth  century.  See  Rivier,  in  i  Holtzen- 
doiff's  Handbuck,  §  88,  for  list  of  editions.  Grotius'  book  made  such  a  great  im- 
pression upon  Gustavus  Adolphus  that  he  is  said  to  have  slept  with  it  under  his 
pillow  during  his  campaigns  in  Germany. 

Grotius  was  bom  at  Delft,  Holland,  in  1583.  As  a  child  he  was  a  prodigy,  writ- 
ing Latin  verses  at  nine  years  of  age.  He  entered  the  University  of  Leyden  when 
twelve  years  old,  and  took  his  degree  of  Doctor  of  Laws  at  Orleans,  France,  at  the 
age  of  fifteen.  As  a  result  of  religious  controversy,  he  was  sentenced  to  imprison- 
ment for  life  in  1619;  but  in  1621  he  succeeded  in  escaping  from  prison  and  lived 
for  ten  years  in  Paris,  where  he  composed  and  published  his  great  work  in  1623- 
1625.  In  1634  he  was  appointed  Swedish  minister  to  France  —  a  position  which  he 
hdd  untfl  the  year  of  his  death  in  1645.  Grotius  was  poet,  philologist,  philosopher, 
historian,  and  mathematician,  as  well  as  diplomatist,  lawyer,  and  jurist. 

'  For  references  on  the  jus  naturdUy  see  Bibliogn^hy  at  the  end  of  this 
disq>tcr. 
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by  an  attractive  style  and  a  marvelous  display  of  erudition  or 
citation  of  authorities  from  men  of  all  ages  and  countries  (in- 
cluding the  Bible,  poets,  orators,  philosophers,  and  historians,  as 
well  as  jurists)  which  went  far  to  enhance  his  authority  in  the 
eyes  of  his  contemporaries.  He  also  borrowed  largely  from 
the  Roman  jus  gentium  the  leading  principles  of  which  had  been 
practically  identified  with  the  juts  naturale.  This  '^vnitten 
reason,"  as  the  Roman  Civil  Law  has  been  called,  not  only 
commanded  the  highest  respect  from  its  origin,  but  was  sanc- 
tioned by  general  agreement,  at  least  on  the  part  of  the  educated 
classes ;  and  Grotius  thus  relied  upon  positive  law  (Jus  volun- 
tanum)  as  determined  by  general  consent,  as  well  as  upon  the 
Law  of  Nature,  to  give  effect  to  the  principles  and  usages  of  the 
Law  of  Nations. 

58.  The  Fimdamental  Principles  underlying  the  Grotian 
System.  —  Many  of  the  principles  laid  down  and  usages  sanc- 
tioned by  Grotius  are  obsolete ;  others  are  found  only  in  germ 
or  are  incompletely  developed;  many  present-day  laws  and 
customs  (as  e.g.  those  making  up  the  modem  Law  of  Neutrality) 
were  practically  overlooked  or  received  scant  recognition  from 
him :  but  the  essential  principles  underlying  the  Grotian  System 
remain  the  fundamental  principles  of  International  Law.  Such  are 
the  doctrines  of  the  legal  equality  and  of  territorial  sovereignty 
or  independence  of  States.* 

These  fundamental  principles,  though  not  dearly  stated  by 
Grotius,  imderlay  his  system  and  were  fully  developed  by  his 
successors,  more  especially  by  Wolff,  Vattel,  and  G.  F.  de 
Martens.  They  were  the  inevitable  outcome  of  the  acceptance  of 
the  dogma  of  the  supreme  power  or  sovereignty  of  States  and 
princes,  as  defined  by  Bodin,  Grotius,  Hobbes,  and  other  politi- 
cal philosophers  during  the  sixteenth  and  seventeenth  centuries.^ 

'  The  best  recent  estimates  of  Grotius'  work  are  by  Basdevant  (in  Les  fandaieurs 
du  droit  int.,  ed.  by  Pillet);  White,  in  Seven  Great  Statesmen  (1910),  54-1x0; 
and  Walker,  Science,  etc.,  ch.  4. 

For  a  very  full  analysis  of  the  De  Jure  belli  ac  pacts,  see  Walker,  History, 
{§  143-148.  The  best  modem  translation  is  by  Pradier-Fod6r6  (1867) ;  it  is  pre- 
ceded by  a  valuable  biographical  and  historical  essay. 

'  Though  differing  widely  from  the  latter,  both  in  point  of  view  and  detafls, 
Grotius  (lib.  I,  c  3,  §  7)  practically  follows  Bodin,  who  defines  sovereignty  as  "su- 
preme power  over  citizens  and  subjects,  unrestrained  by  the  laws."  Dunning, Po* 
litical  Theories  from  Luther  to  Montesq.,  pp.  96  and  181.    Bodin's  great  work,  De 


HISTORY  OF  INTERNATIONAL  LAW  59 

It  only  remained  to  apply  this  dogma  to  the  international 
relations  of  the  Cocununity  of  States  recognized  by  the  Peace 
of  Westphalia.  It  was  soon  seen  that,  if  States  and  princes  are 
sovereign  and  independent,  they  must  also  be  regardoi  as  equal 
before  the  law ;  and  that  it  was  necessary  to  formulate  a  doc- 
trine of  the  fundamental  rights  and  duties  of  States. 

59.  The  Successors  of  Grotius.  —  The  successors  of  Grotius, 
who  wrote  during  the  seventeenth  and  eighteenth  centuries, 
may  be  divided  into  three  schools  —  the  '^  Philosophical "  or 
Pure  Law  of  Nature  School,  the  '^  Positivists  "  or  Historical 
School,  and  the  "  Eclectics  "  or  "  Grotians." 

60.  The  Pure  Law  of  Nature  School.  —  The  Pure  Law  of 
Nature  School,  headed  by  Pufendorf  (1632-1694),  denied  the 
existence  of  any  positive  International  Law  based  on  custom 
and  treaties,  and  maintained  that  the  Law  of  Nations  is  wholly 
a  part  of  the  Law  of  Nature.*  Pufendorf  occupied  the  first 
chair  which  was  founded  for  the  study  of  the  Law  of  Nature 
and  Nations  at  a  university  (at  Heidelberg,  Germany,  in  1661), 
but  his  magnum  opus  on  De  jure  nat/ura  et  gentium  was  not 
published  imtil  1672,  when  he  held  the  position  of  Professor 
of  Jurisprudence  at  the  University  of  Limd,  in  Sweden.  His 
great  service  was  his  insistence  upon  the  supreme  importance  of 
natural  law  at  a  time  when  customary  law  based  on  good  usages 
was  insufficiently  developed.^ 

Pufendorf's  most  famous  disciple  was  Thomasius^  (1655*" 
1628),  a  German  philosopher  who  published  his  Fundamenta 
juris  naturae  el  gentium  in    1705.    Thomasius   distinguished 

ReptMica,  was  first  published  in  1576.  Grotius  has  been  severely  criticized  for  his 
defense  of  the  patrimonial  State  and  his  repudiation  of  the  doctrine  of  popular 
sovereignty;  but  these  views  doubtless  served  to  recommend  his  opinions  to  the 
absolute  monarchs  of  his  day. 

*  Dejure  natur<B  ei  genlium,  II,  ch.  3,  §  22.  On  this  point  Pufendorf  followed 
Hobbes  (De  cive,  XIV,  4),  who  divided  Natural  Law  into  "  a  Natural  Law  of  men 
and  a  Natural  Law  of  States,"  and  maintained  that  the  two  were  composed  of  iden- 
tical precepts.  In  other  words,  States  live  in  a  state  of  nature  in  respect  to  each 
other.  But  Hobbes  and  Pufendorf  differed  widely  in  their  views  as  to  the  sociable 
nature  of  man.  Pufendorf,  however,  adopted  Hobbes'  imperative  view  of  the 
nature  of  law. 

'  The  only  part  of  his  work  which  deals  with  International  Law  proper  are  the 
last  five  chapters  of  the  eighth  book. 

'On  Thomasius,  see  especially  White,  in  Seoen  Great  Statesmen  (191  o),  113- 
161. 
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between  perfect  and  imperfect  duties  —  a  distinction  after- 
wards  elaborated  by  Wolff.®  Other  important  "  Naturalists  " 
of  the  seventeenth  and  eighteenth  centuries  were:  Barbeyrac 
(1674-1744),  the  famous  French  translator  and  commentator  of 
the  works  of  Grotius,  Pufendorf,  and  others;  the  Genevan 
Burlamaqui  (1694-1748),  whose  Principes  du  droit  ncUurd  ei 
politique  was  published  in.  1747 ;  Thomas  Rutherford,  who  pub- 
lished his  Institutes  of  Natural  Law  in  1754;  and  the  French 
diplomatist  De  Rayneval  (1736-1812),  author  of  the  Institu- 
tions de  droit  de  la  nature  et  de  gens.^ 

61.  The  Positive  or  Historical  School.  —  The  Positive  or  His- 
torical School  of  international  jurists,  while  not  denying  the 
existence  and  validity  of  the  Law  of  Nature,  emphasized  the 
importance  of  custom  and  treaties  as  sources  of  International 
Law.  This  school  may  be  said  to  have  originated  in  England, 
where  it  has  also  attained  its  fullest  development.  One  of 
Grotius'  predecessors,  the  Italian  Gentilis,  who  was  appointed 
Professor  of  Civil  Law  at  Oxford  in  1588,  and  whose  chief  work, 
De  jure  belli,  was  published  in  1598,  may  in  a  sense  be  said  to 
have  been  the  founder  of  this  school.  At  least  he  enriched  his 
work  with  examples  drawn  from  contemporary  opinion  and 
events  —  a  practice  which  Grotius  condemned  —  and  he  pre- 
ferred historical  investigation  to  abstract  reasoning  and  sys- 
tematic exposition. 

Other  representatives  of  this  school  in  England  during  the 
seventeenth  century  were:  the  learned  Selden"  who,  in  a 
work  entitled  Mare  clausum  (published  hi  1635),  attacked 
Grotius'  views  on  the  freedom  of  the  sea  as  expressed  in  the 
latter's  Mare  liberum  (published  in  1609) ;  Zouche  (1590- 
1660),  Professor  of  Civil  Law  at  Oxford  and  Judge  of  the  Ad- 
miralty Court,  who  pubUshed  the  first  manual  of  International 
Law  in  1650 ;  ^  and  Sir  Leoline  Jenkins,  Zouche's  successor  as 

•  Westlake,  Chapters,  p.  72. 

^^  A  belated  pure  "Naturalist"  has  even  appeared  during  the  latter  half  of  the 
nineteenth  century  —  the  Scotch  Professor  Lorimer.  He  still  defines  the  Law  of 
Nations  as  the  "law  of  nature  realized  in  the  relations  of  separate  nations"  or 
"political  communities."  See  his  Institutes  of  the  Law  of  Nations  (1883),  I, 
pp.  I  and  19. 

"  In  1640  Selden  also  recognized  the  importance  of  a  positive  Law  of  Nations 
in  a  work  on  Law  of  Nature  and  Nations  among  the  Hebrews. 

u  The  influence  of  Zouche  in  England  was  very  great.    He  was  also  the  first  pub- 
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Admiralty  Judge,  whose  opinions  on  questions  of  prize  law  are 
of  great  importance  in  the  hbtory  of  International  Maritime 
Law.^ 

The  three  leading  positivists  of  the  eighteenth  century  were 
the  famous  Dutch  jurist  Bynkershoek  and  the  German  Pro- 
fessors John  Jacob  Moser  and  G.  F.  de  Martens. 

Bynkershoek  never  wrote  a  treatise  on  International  Law, 
but  he  still  ranks  as  one  of  its  leading  authorities.^^  Although 
he  recognizes  reason  as  an  important  source  of  the  Law  of 
Nations,  he  relies  mainly  upon  custom  as  expressed  in  treaties 
and  international  practice  (including  imilateral  acts)  for  actual 
guidance. 

John  Jacob  Moser  (1701-1785)  was  the  author  of  innumer- 
able works  bearing  mainly  on  International  Law/^  which  are 
perfect  storehouses  of  historical  facts  and  precedents.  Moser 
was  a  thoroughgoing  positivist,  and  his  attitude  toward  the 
Law  of  Nature  is  one  either  of  indifference  or  of  contempt. 

G.  F.  de  Martens  (i 756-1821)  also  published  numerous 
works  dealing  with  positive  International  Law,  the  most  im- 
portant of  which  was  entitied  Pricis  du  droU  des  gens  moderne 
de  V  Europe  J  published  in  1788.     This  work,  which  appeared  in 


lidst  to  use  the  term  jmj  inter  gentes  in  the  title  of  his  work ;  but  he  was  not  the  in- 
ventor of  this  phrase,  as  generally  stated.  Victoria  (see  note  on  p.  89,  had 
employed  it  in  the  first  half  of  the  sixteenth  century,  and  Grotius  had  made  use  of  the 
phrase  iitf  inter  civUates,  though  the  latter  generally  employed  the  ambiguous  term 
jus  gentium.  This  work  of  Zouche  has  been  recently  (191 1)  republished  and  trans- 
lated under  the  auspices  of  the  Carnegie  Institution  as  Vols.  I  and  II  of  Classics 
oflnl.  Law,  edited  by  J.  B.  Scott. 

"  It  should  not  be  forgotten  that  Germany  also  produced  several  representatives 
of  the  positive  or  historical  school  during  the  seventeenth  century.  Of  these  the 
most  important  was  Rachel,  who  published  two  dissertations  on  De  jure  nalura 
ttgenUumm  1676. 

^  The  fame  of  Bynkershoek  rests  upon  three  books :  De  dominio  maris  (1702) ; 
De  faro  Ugatorum  (1721);  QuesHones  juris  puHici  (i737)-  Wheaton  (History, 
p.  193)  says  that  Bynkershoek  was  "the  first  writer  who  has  entered  into  a' critical 
and  systematic  exposition  of  the  Law  of  Nations  on  the  subject  of  maritime  com- 
merce between  neutral  and  belligerent  nations." 

"»  Nys  (i  DroU  int.,  p.  257)  states  that,  m  1765,  Moser  had  already  composed  200 
works  and  studies.  Hb  principal  work,  entitled  Versuck  des  neusten  Europdischen 
Vdlkerrechts  in  Preidens  und  Kriegszeiten  in  ten  volumes,  was  completed  in  1780. 
It  is  said  by  Wheaton  {History,  p.  323)  to  contam  "a  rich  mine  of  materials." 
For  a  list  of  his  principal  works  on  International  Law,  see  Wheaton,  324-325 ;  and 
Riviec,  in  i  Holtzendorff's  Handhuck,  {  102. 
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successive  editions  and  has  been  translated  into  many  lan- 
guages,^ has  exercised  a  great  influence  upon  international 
practice  and  the  subsequent  development  of  International  Law. 
Martens  does  not  wholly  repudiate  the  Law  of  Nature,  based 
on  reason  and  utility,  but  he  admits  it  only  in  default  of 
positive  rules  founded  on  usage  and  treaties.  As  the  first  sys- 
tematic manual  on  positive  International  Law  more  or  less 
adapted  to  modem  needs,  it  became  a  model  and  still  enjo3rs 
considerable  reputation.  G.  F.  de  Martens  is  especially  dear 
in  his  exposition  of  the  fimdamental  rights  and  duties  of  States.^^ 

62.  The  "  Eclectics  "  or  "  Grotians."  —  A  third  school  of 
international  jurists  —  the  "  Eclectics  "  or  "  Grotians  "  — 
occupy  a  middle  ground  between  the  "  Naturalists  "  and  "  Posi- 
tivists."  The  members  of  this  school  followed  in  the  footsteps 
of  Grotius  in  preserving  the  distinction  between  the  Law  of 
Nature  and  the  positive  or  volxmtary  Law  of  Nations,  based 
on  custom  or  consent;  but,  unlike  their  master,  they  have 
treated  both  as  about  equally  important. 

The  greatest  representatives  of  this  school  in  the  eighteenth 
century  were  the  German  philosopher  WolflF  (1679-1754)  and 
his  Swiss  disciple  Vattel  (1714-1767). 

Wolff's  greatest  work  in  this  field  was  a  treatise  on  the  jus 
naiufCB  ( 1 740-1748)  in  eight  parts.  To  this  was  added  a  volume 
on  the  jtts  gentium  in  1749  and  an  abridgment  of  the  whole 
entitled  InsUtutianes  juris  naiura  et  gentium  in  1763.  But 
Wolff's  highly  abstract  and  mathematical  treatment  of  these 
subjects  rendered  his  works  practically  imintelligible  to  those 
who  might  otherwise  have  profited  by  them. 

The  task  of  introducing  Wolff's  ideas  to  men  of  letters,  states- 
men, and  diplomatists  was  undertaken  by  Vattel,  the  famous 
Swiss  publicist,  whose  influence  on  the  conduct  of  international 

^*  An  English  translation  by  Cobbett  was  published  at  Philadelphia  in  1795. 
The  best  and  most  recent  edition,  with  notes  by  Pinheiro-Ferreira  and  Verg£, 
appeared  at  Paris  in  1864.  De  Martens  also  began  the  celebrated  collection  of 
treaties  which  bears  his  name  and  which  has  been  continued  up  to  our  own  time. 
G.  F.  de  Martens  must  not  be  confused  with  his  nephew  Charles  de  Martens,  the 
author  of  the  Causes  cAihres  de  droit  des  gens  (1827)  and  the  Guide  diplotmUique 
(1832),  or  with  the  famous  Russian  jurist  and  publicist  F.  de  Martens  of  our  own 
day. 

"  See  his  Pricis,  liv.  IV. 
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relations  is  perhaps  second  only  to  that  of  Grotius.  Vattel 
tells  us  in  the  preface  of  his  Law  of  Nations  "  that  «he  had  at 
first  intended  only  to  "  clothe "  certain  portions  of  Wolff's 
system  "  in  a  more  agreeable  dress,"  but  he  soon  foimd  it  neces- 
sary to  compose  a  very  different  work.  He,  therefore,  con- 
tented himself  with  "  selecting  from  the  work  of  M.  Wolfius 
the  best  parts,  especially  the  definitions  and  general  principles." 
His  book,  though  by  no  means  an  original  contribution  to  the 
subject,  is  indeed  far  from  being  the  mere  abridgment  or 
paraphrase  of  Wolff's  treatise  on  the  jiis  gentium  that  it  is  often 
represented.  He  accepts  Wolff's  doctrine  of  perfect  and  im- 
perfect obligations,  and  emphasizes  the  fundamental  rights 
and  duties  of  States.  He  also  adopts  his  master's  complicated 
and  impractical  division  of  positive  International  Law  into  the 
voluntary,  customary,  and  conventional  Law  of  Nations  ;^*  but 
he  rejects  the  Wolffian  fiction  of  a  World  State  or  civitas  maxima 
as  a  foundation  for  the  voluntary  law  of  nations.  Vattel  wrote 
in  an  attractive  style  and  enriched  his  work  with  illustrations 
drawn  from  the  history  of  his  own  times.* 

63.  The  Period  between  1648-1713.  —  The  period  between 
1648  and  the  Peace  of  Utrecht  (17 13)  was  marked  by  the  aggres- 
sive policy  of  Louis  XIV,  resulting  in  a  series  of  wars  and  con- 
quests and  a  disturbance  of  the  balance  of  power  in  Europe 
created  by  the  Peace  of  Westphalia.    This  in  turn  led  to  the 

^This  famous  work,  which  was  published  in  1758,  bears  the  additional  title: 
"Principles  of  the  Law  of  Nature  Applied  to  the  Conduct  and  Affairs  of  Nations  and 
Sovereigns."  It  has  had  many  editions  and  translations.  The  most  complete 
and  recent  edition,  with  notes  variorum,  is  that  edited  by  Pradier-Fod£r6'in  1863. 

^  In  addition  to  these  three  classes  of  positive  law,  we  have  of  course  in  the 
Wolffian  as  in  the  Grotian  system  the  natural  or  necessary  law  which  Vattel  (Pre- 
liminaries, §§  6-8)  says,  ^'  consists  in  the  application  of  the  law  of  nature  to  nations.'' 

"  Though  not  members  of  any  particular  school,  the  following  eighteenth  cen- 
tury publicists  should  receive  special  mention  because  of  their  influence  upon  the 
development  of  maritime  law,  more  especially  in  connection  with  the  Law  of  Neu- 
trality: the  Danish  minister  HUbner,  whose  important  treatise  entitled  De  la 
saisU  des  hdiimetUs  neutres  (Seizure  of  Neutral  Vessels)  was  published  in  1759; 
the  French  jurist  Valin,  whose  excellent  Commentary  upon  the  Marine  Ordinance  of 
1681  and  Train  des  prises  (Treatise  on  Prizes)  appeared  during  1 760-1 763 ;  Heinec- 
dus,  who  wrote  his  treatise  De  navibus  in  1 721  and  Elementa  juris  naiuralis  which 
was  translated  into  English  in  1763 ;  and  the  Italians  Lampredi  and  Galiani,  who 
engaged  in  a  famous  controversy  on  the  principles  of  the  Armed  Neutrality  in  the 
latter  part  of  the  eighteenth  century.  On  these  authors  and  this  controversy,  see 
Wheaton,  History,  especially  pp.  200,  219-229,  and  309-322. 
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formation  of  the  first  great  European  coalition  against  France 
headed  by  England  in  1688  —  a  date  which  also  marks  the 
beginning  of  what  Seeley  ^^  calls  the  "  Second  Hundred  Years' 
War  "  between  England  and  France  (1688-1815),  which  resulted 
in  the  conquest  of  the  major  portion  of  the  French  colonies  by 
England  and  the  establishment  of  the  maritime  supremacy  of 
Great  Britain.  The  war  of  the  Spanish  Succession  (1701-1713) 
ended  in  the  restoration  and  first  formal  acknowledgment  of 
the  balance  of  power  as  a  fundamental  principle  of  European 
policy. 

During  this  period  (1648-17 13)  lip  service  was  rendered  to 
the  leading  principles  and  usages  of  the  Law  of  Nature  and 
Nations  laid  down  by  Grotius  and  his  successors,  but  its  rules 
were  often  practically  ignored.  The  rights  and  immunities  of 
legations  were  generally  recognized  and  became  fully  estab- 
lished ;  the  doctrine  of  the  freedom  of  the  seas  made  consider- 
able progress;  and  fixed  rules  were  laid  down  regulating  such 
matters  as  the  right  of  visit  and  search,  blockade,  and  the  cap- 
ture of  contraband.  In  respect  to  the  law  of  maritime  capture 
a  long  backward  step  was  taken. 

The  famous  French  Marine  Ordinance  of  1681**  admitted  the 
maxim  of  the  Cansolato  del  Mare  that  enemy  goods  in  a  friend's 
vessel  are  good  prize ;  but  it  denied  the  rule  that  the  goods  of 
a  friend  found  on  an  enemy  ship  are  free.  It  even  declared  that 
neutral  vessels  carrying  enemy  goods  are  liable  to  confiscation, 
thus  limiting  the  lawful  conunerce  of  a  neutral  to  his  own  goods 
carried  in  his  own  vessel.^    With  the  exception  of  the  latter 

^  Expansion  of  England,  Lect.  II,  pp.  24  and  29.  There  was,  however,  a  long 
period  of  peace,  and  even  of  alliance,  between  England  and  France  during  X713- 
1740. 

"  This  ordinance  was  modeled  on  earlier  ones.  The  law  of  France  varied  at 
different  times.  On  the  Marine  Ordinance  of  168 1  and  the  maritime  law  of  this 
period,  see  especially  Wheaton,  History ,  107-1 61. 

"  Wheaton,  p.  1 11.  /' Valin  states  that  this  jurisprudence,  which  prevailed  ia  the 
French  prize  courts  from  1681  to  1744,  was  peculiar  to  them  and  to  the  Spanish 
Courts  of  Admiralty,  the  usage  of  other  nations  being  to  confiscate  the  goods  of 
the  enemy  only."    Ibid.,  p.  114. 

Bynkershoek  (Questiones  juris  publici,  lib.  I,  cap.  14)  denies  that  the  neutral  ship 
carrying  enemy  goods  might  be  condemned,  but  he  admits  that  the  goods  are  sub- 
ject to  confiscation.  He  also  agrees  with  Grotius  {De  jure  beUi  ac  pads,  lib.  Ill, 
cap.  6)  that  the  rule  that  "goods  found  in  enemies'  ships  are  to  be  treated  as  ene- 
mies' goods  ought  not  be  accepted  as  a  settled  rule  of  the  Law  of  Nations,  but  as 
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rule,  the  principles  laid  down  by  the  Marine  Ordinance  of  Louis 
XIV  may  be  said  to  have  entered  largely  into  the  theory  and 
international  practice  (both  customary  and  conventional)  of 
Europe  during  the  seventeenth  and  eighteenth  centuries.^ 

64.  The  Eighteenth  Centuiy.  —  The  most  important  events 
in  the  international  relations  of  the  eighteenth  century  were: 
the  admission  of  Russia  under  Peter  the  Great  to  full  member- 
ship in  the  circle  of  European  States ;  the  rise  of  Prussia  imder 
Frederick  the  Great  as  a  first-rate  Power ;  the  declaration  and 
achievement  of  American  independence;  and  the  outbreak  of 
the  French  Revolution. 

The  colonization  of  America  by  the  leading  nations  of  Eu- 
rope, which  was  begim  on  a  large  and  effective  scale  during 
the  seventeenth  and  continued  during  the  eighteenth  century, 
gave  rise  to  new  questions  to  which  the  Roman  law  of  occupatio 
and  aUuvium  was  applied.    In  Europe  the  main  issues  were 

indicating  a  certain  presumption  which  may  be  rebutted  by  valid  proof  to  the  con- 
trary." Grotius  adds :  "  And  so  it  was  judged  in  full  senate  by  our  Hollanders  in 
1338,  when  war  was  raging  with  the  Hansa  towns ;  and  the  judgment  has  become 
law."  Some  eighteenth  century  publicists  like  Httbner  and  G.  F.  de  Martens  de- 
clared that  both  neutral  goods  on  enemies'  ships  and  enemy  goods  on  neutral  ships 
were  free;  but  their  views  were  not  generally  accepted  either  in  theory  or  practice. 

"^  It  is  extremely  difhadt  to  say  what  the  law  was  either  in  general  or  at  any  par- 
ticular time  and  place.  The  rules  of  the  Consolato  seem  to  have  prevailed  quite 
geaerally  during  the  period  extending  from  the  thirteenth  to  the  middle  of  the  six- 
teenth centuries,  when  France  adopted  harsher  rules.  About  the  middle  of  the 
seventeenth  century,  the  Dutch  began  to  secure  the  insertion  of  the  rule  of  "free 
ships,  free  goods  "  into  treaties,  conceding  in  return  the  confiscation  of  neutral  goods 
in  belligerent  vessels  (enemy  ships,  enemy  goods).  This  latter  principle  was  re- 
garded as  a  corollary  of  the  former,  thus  reversing  the  maxims  of  the  Consolato  dd 
Mare,  Even  England,  which  became  the  champion  of  the  double  doctrine  of  the 
Consolato,  yielded  these  rules  in  a  number  of  treaties.  The  United  States,  while 
advocating  the  adoption  of  the  principle  of  "free  ships,  free  goods"  and  incorporat- 
ing it  into  most  of  their  treaties,  followed  English  precedents  in  their  interpretation 
of  the  customary  law,  thus  recognizing  the  right  of  capture  of  enemy  goods  in  neutral 
vessels.  On  the  other  hand  our  Government  and  Courts  have  always  maintained 
that  the  goods  of  the  neutral  found  in  the  vessel  of  an  enemy  are  free.  The  leading 
case  is  that  of  The  Nereide  (1815),  9  Cranch,  388,  especially  p.  418. 

On  this  subject,  which  has  become  a  mere  matter  of  historical  interest  since  the 
Declaration  of  Paris  in  1856,  see  De  Boeck,  De  la  proprieU  ennemie  sous  pavilion 
tnneme  (1882) ;  Bonfils  (Fauchille),  Nos.  1497-1526;  Dupuis,  Le  droit  de  la  guerre 
maritime  (1899),  ch.  2;  Hall,  Pt.  IV,  chs.  7  and  9;  2  Halleck  (Baker's  3d  ed.)» 
279~386 ;  2  HautefeuiUe,  De  droit  des  neutres,  Titre  X ;  Rleen,  De  la  neutralitSf  I, 
Introduction-historique,  and  II,  92-215 ;  Lawrence,  Pt.  IV,  ch.  4;  Manning,  Bk.  V, 
ch.  6 ;  3  Phillimore,  Pt.  IX,  ch.  10 ;  2  Ortolan,  Dip.  de  la  mer,  liv.  Ill,  ch.  5 ;  Rivier, 
429-430;  Taylor,  Pt.  V,  ch.  2 ;  2  Twiss,  ch.  5 ;  and  2  WesUake,  125-128. 
7 
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dynastic,  economic,  and  territorial,  and  the  principle  of  the 
balance  of  power  based  on  an  equilibrium  of  forces  was  re- 
peatedly affirmed  and  violated.  The  diplomacy  of  this  period 
was  dominated  by  Machiavellian  aims  and  methods.^  The  end 
was  the  glory  and  aggrandizement  of  dynasties  and  States ;  and 
to  attain  these  ends  all  means  seemed  good.  Treaties  were 
violated  whenever  the  interests  of  the  State  (raison  d*J^kU) 
appeared  to  demand  it,  and  wars  were  imdertaken  on  the  slightest 
pretexts.  Frederick  the  Great  suddenly  invaded  Silesia  upon 
the  death  of  Charles  VI,  in  1740,  within  a  few  years  after  having 
written  his  Anii-Mackicmd ;  and  of  all  the  States  which  had 
guaranteed  the  Pragmatic  Sanction  of  the  Emperor,  England 
alone  (and  she  acted  from  motives  of  self-interest)  kept  faith 
with  Austria  upon  the  accession  of  Maria  Theresa  after  the 
death  of  her  father.  But  the  greatest  crime  committed  by  the 
Machiavellian  statesmen  of  the  eighteenth  century  was  the  ex- 
tinction of  one  of  the  most  important  members  of  the  European 
family  of  nations  —  the  threefold  division  of  Poland  in  1772, 
1793,  and  I79S-" 

65.  The  Armed  Neutrality  of  1780.  —  Early  in  1780  the 
Russian  Government  laid  down  the  following  rules,  which  were 
primarily  directed  against  the  maritime  pretensions  of  Eng- 
land :  (i)  all  neutral  vessels  may  freely  navigate  from  port  to 
port ;  ^  (2)  the  goods  belonging  to  the  subjects  of  the  Powers 

**  On  the  Machiavellian  character  of  the  eighteenth-centuzy  diplomacy,  see  espe- 
cially Sorel,  U Europe  et  la  rivoltUion  franQaise,  I,  particularly  ch.  I. 

'*  The  first  division  of  Poland  has  been  characterized  by  Wheaton  {History y  p. 
267)  as  the  "most  flagrant  violation  of  natural  justice  and  International  Law  which 
has  occurred  since  Europe  first  emerged  from  barbarism."  Sorel  (op,  cU,,  p.  89) 
remarks,  "  Two  episodes  summarized  the  custom  of  Europe  on  the  eve  of  the  Frendi 
Revolution :  the  war  of  the  Austrian  Succession  and  the  division  of  Poland."  He 
calls  these  the  "testament  of  old  Europe/'  and  declares  that  after  this  had  been 
signed  she  could  only  die,  leaving  as  a  legacy  the  pernicious  tradition  of  the  abuses 
from  which  she  perished. 

^  This  is  a  denial  of  the  famous  Rule  of  1756  which  forbade  neutrals  to  engage 
in  the  coasting  trade  of  a  belligerent,  or  in  trade  between  a  belligerent  and  its  colo- 
nies, when  such  trade  is  not  permitted  during  peace.  The  rule  is  now  practically 
obsolete ;  whether  it  was  ever  good  law  is  doubtful.  The  principle  had  been  ap- 
plied to  the  coasting  trade  before  1756,  and  was  extended  to  the  colonial  trade  dur- 
ing the  Seven  Years'  and  the  Revolutionary  wars.  The  great  champion  of  the  Rule 
was  England.  The  leading  case  is  that  of  The  Immanuel,  2  Rob.  Rep.  186.  On  the 
Rule  of  1756,  see  especially  Hall,  §  234;  2  Kleen,  §  175 ;  Manning,  Bk.  V,  ch.  $ ; 
7  MoGce,  Digest 1 11 80;  3  PhiUimore,  Pt.  IX,  ch.  11 ;  and  Wheaton,  History^  2x7- 
219. 
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at  war  shall  be  free  in  neutral  vessels,  except  contraband  articles ;  * 
(3)  such  contraband  articles  shall  be  restricted  to  munitions 
of  war ;  (4)  the  denomination  of  blockaded  port  shall  only  be 
given  to  a  port  '^  where  there  is,  by  the  arrangements  of  the 
power  which  attacks  it  with  vessels,  stationed  sufficiently  near, 
an  evident  danger  in  attempting  to  enter  it."*  These  prin- 
ciples were  approved  by  France,  Spain,  the  United  States,  and 
Austria,  and  were  incorporated  into  the  conventions  of  the 
League  of  Armed  Neutrality  of  1780,  which  was  formed  by 
Dounark  and  Russia  and  soon  joined  by  Sweden,  Holland, 
Prussia,  Portugal,  and  the  king  of  the  Two  Sicilies.  In  1800 
these  principles  were  affirmed  anew,  with  some  modifications 
and  additions,*  by  the  Second  League  of  Armed  Neutrality,  con- 
sbting  of  Russia,  Prussia,  Sweden,  and  Denmark. 

66.  The  French  Revolution.  —  The  outbreak  of  the  French 
Revolution,  and  the  successful  inauguration  of  the  American 
Union  based  on  principles  of  democracy,  nationality,  and  federal- 
ism, mark  a  new  epoch  in  the  history  of  international  relations, 
as  of  civilization  in  general. 


"  See  supra,  note  24.  This  principle  of  ''free  ships,  free  goods"  had  also  been 
asserted  in  1752  by  the  Prussian  commissioners  who  reported  to  Frederick  the  Great 
on  the  celebrated  Silesan  Loan  Controversy.  See  Ch.  de  Martens,  2  Causes  cASbres, 
Cause  premiere.  For  a  good  summary  of  this  controversy  between  Great  Britain 
and  Prussia,  see  Wheaton,  History ,  206-2x7. 

"  Wheaton,  History,  297-298.  Upon  ^e  Armed  Neutrality  of  1780,  see  espe- 
cially Bergbohm,  Die  hewaffnete  NeutraUm  (1884) ;  De  Boeck,  De  la  propriiU 
priHe  ennem,  55  ff. ;  Fauchille,  La  diplomatie  fran^ise  et  la  ligue  des  neuires  de 
17^  (1893);  Manning,  Bk.  V,  ch.  6,  325;  3  Phillimore,  cizzzviff.;  Wheaton, 
Bistory,  295  ff. 

"  The  main  additional  article  adopted  by  the  Second  Armed  Neutrality  of  1800 
affinned  that  the  "declaration  of  the  officers,  commanding  the  public  ships  which 
shall  accompany  the  convoy  of  one  or  more  merchant  vessels,  that  the  ships  of  his 
convoy  have  no  contraband  articles  on  board,  shall  be  deemed  sufficient  to  prevent 
any  search  on  the  convoying  vessels  or  those  under  convoy."  Wheaton,  History, 
P-  399-  It  will  be  seen  that  several  of  the  principles  of  the  Armed  Neutrality 
Leagues  are  still  in  advance  of  International  Law.  They  were^  of  course,  far  in 
advance  of  the  times  in  which  they  were  formulated,  lliough  soon  violated  by 
some  of  the  very  nations  which  declared  them,  they  do  not  deserve  the  cavalier 
treatment  which  they  receive  at  the  hands  of  several  English  publicists.  As 
Lawrence  (Principles,  3d  ed.,  p.  104)  points  out, ''  the  controversies  attending  the 
fonnation,  progress,  and  dissolution  of  the  two  great  leagues  known  as  the  Armed 
Neutralities  of  1 780  and  1800,  did  almost  as  much  to  clear  up  the  question  of  neutral 
rights  as  the  Alabama  Controversy  and  the  action  of  Washington  in  his  second  ad- 
Dunistration  did  to  clear  up  the  question  of  neutral  duties." 
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The  Abb6  de  Saint-Pierre  had  presented  the  world  with  his 
"  Project  of  Perpetual  Peace  "  in  17 13.  Montesquieu  taught 
that  the  Law  of  Nations  is  naturally  based  upon  the  principle 
that  the  various  nations  should  do  each  other  as  much  good  as 
possible  in  times  of  peace;  in  war  as  little  harm  as  possible 
without  injuring  their  true  interests.  Rousseau  affirmed  that 
war  is  not  a  relation  between  individuals  but  a  relation  between 
States.  Mably,  the  author  of  an  important  work  entitled 
Droit  public  de  V Europe  fotuU  sur  les  traiUs  (The  Public  Law 
based  on  Treaties,  1 748) ,  advocated  love  for  justice  and  human- 
ity, respect  for  treaties^  and  the  immunity  of  private  property 
in  maritime  warfare. 

The  National  Assembly  of  France  solemnly  declared  on 
May  22,  1790,  that  "  the  French  nation  renounces  wars  of  con- 
quest and  will  never  use  force  against  the  liberty  of  any  people."  '^ 
But  on  November  19,  1792,  the  National  Convention,  abandon- 
ing the  early  principles  of  the  Revolution,  issued  its  famous 
decree  that  France  ''  will  grant  fraternity  and  aid  to  all  peoples 
who  may  wish  to  recover  their  liberty,"  ^  a  decree  which  was, 
however,  abrogated  on  April  14,  1793,  and  supplanted  by  one 
declaring  in  favor  of  non-intervention.  The  Jacobins  incor- 
porated the  principle  of  non-intervention  in  their  still-bom 
Constitution  of  1793.*^  On  June  18,  1793,  Abb6  Gregoire  pre- 
sented a  "  Project  for  a  Declaration  of  the  Law  of  Nations  " 
in  twenty-one  articles,**  as  a  pendant  to  the  Declaration  of  the 

'^  2  Sorel,  U Europe  et  la  rto,  fran^isey  p.  89.  This  decree  became  part  of  tit.  VI 
of  the  Constitution  of  1791.  See  Anderson,  Constitutions  and  Documents,  93,  and 
Helie,  Les  constitutions,  293. 

**  3  Sorel,  op,  cit.y  170.  This  decree  was  supplemented  by  that  of  December  15, 
1792,  proclaiming  liberty  and  sovereignty  to  all  peoples.  See  Anderson,  op,  cil,. 
No.  28,  pp.  130-132. 

^  "The  French  people  declares  itself  the  friend  and  natiiral  ally  of  free  peoples ; 
it  does  not  interfere  in  the  governments  of  other  nations ;  it  does  not  allow  other 
nations  to  interfere  in  its  own."  Arts.  11 8-1 19  of  the  Const,  of  1793 ;  Anderson, 
No.  39,  p.  183. 

**  The  more  important  of  these  articles  are  as  follows : 
A&T.  2.  The  peoples  are  independent  and  sovereign. 
A&T.  3.  A  people  should  do  to  others  as  it  would  have  them  do  to  it. 
Art.  4.  The  peoples  should  do  each  other  as  much  good  as  possible  in  times  of 

peace ;  in  war,  the  least  harm  possible. 
Art.  5.  The  particular  interest  of  a  people  is  subordinate  to  the  general  interest  of 

the  human  family. 
A&T.  6.  Every  people  has  a  right  to  organize  and  change  its  government. 
Art.  7.  A  people  has  not  the  right  to  intervene  in  the  government  of  others. 
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Rights  of  Man  of  1789.  It  contained  few  principles  which  are 
unsound.  Some  of  them  form  part  and  parcel  of  the  fimda- 
mental  rights  of  States ;  others  belong  to  the  International  Law 
of  the  future ;  only  a  few  are  impracticable.  This  Project,  which 
has  been  characterized  as  Utopian,  was  rejected  by  the  Con- 
vention ;  but  it  may  nevertheless  be  regarded  as  expressing  the 
altruistic  and  ideaUstic  spirit  of  the  French  Revolution  in  its 
attitude  toward  foreign  nations.  As  in  the  case  of  the  Decla- 
ration of  the  Rights  of  Man,  its  great  defect  was  that  it  con- 
tained no  Declaration  of  Duties, 

67.  The  Revolutioiiary  and  Napoleonic  Era.  —  like  historical 
Christiamty,  the  French  Revolution  proved  false  to  its  principles, 
and  France  entered  upon  a  career  of  aggression  and  conquest 
which  culminated  in  the  short-lived  Napoleonic  Empire  (1804- 
1814),  embracing  the  greater  part  of  central  and  southern  Europe. 
Asinthecaseof  the  aggressions  of  Louis  XIV,  Great  Britain  headed 
a  series  of  coalitions  against  Napoleon  I  which  ended  in  his  down- 
fall and  the  reduction  of  France  to  her  former  boimdaries.  Dur- 
iDg  the  period  of  the  gigantic  Revolutionary  and  Napoleonic 
struggles  (1792-1815),  fundamental  principles  and  customs  of 
International  Law,  more  especially  of  maritime  law,  were  set  at 
naught  by  both  France  and  England,  and  the  rights  of  neutral 
commerce  were  violated  in  the  most  outrageous  manner.  Napo- 
leon, through  his  Berlin  and  Milan  decrees  of  1806  and  1807, 
not  only  declared  the  whole  British  Isles  to  be  in  a  state  of  block- 
ade and  interdicted  all  commerce  and  correspondence  with  them, 
but  ordered  that  all  vessels  sailing  to  or  from  any  port  in  the 
United  Kingdom  or  its  colonies  should  be  confiscated.*^ 

AsT.  10.  Each  people  is  master  of  its  territory. 

Akt.  15.  An  enteiprise  against  the  liberty  of  onejpeople  is  a  criminal  attempt  against 

aD  the  others. 
AsT.  21.  Treaties  between  the  peoples  are  sacred  and  inviolable. 

For  the  full  text  of  this  remarkable  declaration,  see  Nys,  La  rivoluUonfran^ise 
€t  le  droit  int.  in  ^udes,  II,  305-306 ;  and  i  Rivier,  40-41- 

**  The  Continental  S3rstem  of  Napoleon  was  only  a  continuation  of  a  policy 
begun  under  the  First  French  Republic.  "Already  in  1793  England  and  Russia 
interdicted  all  navigation  with  the  ports  of  France,  with  the  intention  to  subdue 
ha  by  famine.  The  French  Convention  answered  with  an  order  to  the  French  fleet 
to  capture  all  neutral  ships  carrying  provisions  to  the  ports  of  the  enemy  or  carrying 
enemy  goods."  i  Oppenheim,  §  46.  For  details,  see  Mahan,  Influence  of  Sea 
Power  upon  the  French  Revolution  and  Empire,  II,  ch.  17;  and  Wheaton,  History , 

372  ff. 
On  Napoleon's  Continental  System,  see  Manning,  Law  of  Nations,  Bk.  V,  ch.  10; 
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The  British  Orders  in  Council  declared  all  French  ports,  to- 
gether with  those  of  her  allies,  to  be  in  a  state  of  blockade,  and 
ordered  the  confiscation  of  any  neutral  vessel  carrying  "  certifi- 
cates of  origin  "  —  a  device  for  distinguishing  between  British 
and  neutral  goods.  These  measures  taken  together  threatened 
the  destruction  of  all  neutral  commerce.  They  called  forth  the 
protest  and  opposition  of  the  United  States,  which  became  the 
main  champion  of  neutral  rights  and  duties  at  the  beginning  of 
Washington's  administration  in  1793  —  a  position  which  she  has 
since,  on  the  whole,  maintained.^ 

Though  a  period  of  conquest,  violence,  and  reaction,  it  must  not 
be  forgotten  that  the  French  under  Napoleon  virtually  destroyed 
old  f  eudalistic  and  absolute  Europe,  and  sowed  the  seeds  of  democ- 
racy and  nationality,  which  eventually  bore  fruit  •^  in  a  new  and 
in  part  rejuvenated  and  regenerated  Europe. 

68.  The  Congress  of  Viemia.  —  The  balance  of  power  in  Eu- 
rope was  once  more  restored  at  the  reactionary  Congress  of  Vienna 
in  1814-1815.'^  Though  largely  basing  its  work  upon  the  principles 
of  legitimacy*?  and  ignoring  the  powerful  forces  of  democracy  and 
nationality,  this  Congress  nevertheless  established  a  new  politi- 
cal order  in  Europe  and  settled  some  important  questions  of 
International  Law.      It  defined  the  relations  of  ministers,  en- 

and  the  vast  Napoleonic  literature,  especially  Foumier,  Rose,  Sloane,  Lanfrey,  etc. 
Perhaps  the  best  accounts  are  those  by  Mahan,  op,  ci^.,  ch.  18 ;  and  Henry  Adams, 
History  of  the  U,  5.,  passim,  particularly  Vol.  IV,  ch.  4. 

For  the  documents  bearing  upon  the  S3rstem,  see  Anderson,  ConstihUions  and 
Documents,  No.  77 ;  and  the  University  of  Pa.  Trans,  and  Reprints,  Vol.  II,  No.  a, 
17-26. 

**  For  good  accounts  of  the  efforts  of  the  United  States  to  maintain  and  enforce 
neutrality  during  the  Revolutionary  and  Napoleonic  period,  see  Wheaton,  Int,  Law 
(Dana's  ed.),  note  215;  Moore,  Am.  Diplomacy,  chs.  2  and  3;  Henry  Adams, 
History  of  the  U,  S,,  passim. 

"  Especially  fruitful  were  the  Secularization  and  Mediation  Acts,  which  reduced 
the  number  of  German  States  to  thirty-nine,  and  prepared  the  way  for  Bismarck's 
work  of  unification  and  reorganization  in  Germany. 

^  On  the  Congress  of  Vienna,  see  especially  Debidour,  Histoire  diplomatique  de 
V Europe,  ch.  1 1 ;  2  Ty^t,  History  of  Modem  Europe,  ch.  i ;  Rose,  Revolutionary 
and  Napoleonic  Era,  ch.  1 1 ;  Seignobos,  Histoire  politique  de  V Europe  contemporaine, 
(Eng.  trans.  1899),  ch.  i ;  Stephens,  Revolutionary  Europe,  ch.  11 ;  Wheaton,  His- 
tory, 424-506.  See  also  Hazen,  Europe  since  i8is,  ch.  i  and  pp.  73S-739  for  select 
bibliography. 

*>  But  this  principle  was  not  thoroughly  and  consistently  applied,  e.g,  in  Sweden 
and  Germany. 
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voys,  and  ambassadors ;  declared  in  favor  of  the  abolition  of  the 
African  slave  trade ;  and  agreed  upon  general  principles  intended 
to  secure  freedom  of  navigation  on  great  international  rivers,  at 
least  by  co-riparian  States. 

Among  the  political  acts  of  the  Congress  of  Vienna  should  be 
particularly  noted :  the  imion  of  Norway  and  Sweden  and  of 
Belgium  and  Holland ;  the  reorganization  and  neutralization  of 
Switzerland ;  the  reorganization  of  the  new  Germany  of  thirty- 
nine  States  into  a  loose  Confederacy ;  and,  in  general,  the  restora- 
tion of  the  old  dynasties  in  France,  Spain,  Italy,  and  Germany.^ 

69.  The  Period  of  Reaction  (18x5-1848) . — Under  the  deaden- 
ing influence  of  the  Mettemich  System,^  the  reaction  continued 
for  a  generation  (181 5-1848)  after  the  dose  of  the  Congress  of 
Vienna.  Yet  there  was  progress  even  during  this  oppressive 
r6gime. 

70.  The  Holy  Alliance.  —  In  1815  the  Emperors  of  Russia  and 
Austria  and  the  King  of  Prussia  formed  what  is  generally  known 
as  die  Holy  Alliance,^^  pledging  themselves  to  apply  the  precepts  of 
Christianity,  viz.  fraternity,  justice,  charity,  and  peace,  to  the 
conduct  of  international  as  well  as  internal  affairs.  But  much 
more  important  than  this  paper  alliance,  based  on  mere  sentiment 
and  vague  aspirations  possibly  cloaking  ulterior  designs,  was  the 
renewal  of  the  Quadruple  Alliance  the  same  year  between  Russia, 
Austria,  Prussia,  and  England.  In  Article  6  it  was  decided  ''  to 
hold  periodical  meetings  consecrated  to  great  common  objects, 
and  to  concert  measures  for  the  repose  and  prosperity  of  the 
peoples."  ^ 

71.  The  Concert  of  Euiope.  — This  alliance  marks  the  begin- 
ning of  the  European  Concert  which  undertook  to  suppress  revolu- 
tions, maintain  the  treaties  of  Paris  and  Vienna,  and  regulate  the 
affairs  of  Europe  generally.  It  marks  an  attempt  to  substitute 
for  the  old  European  States-system  or  commimity  of  nations  a 
new  society  or  Confederacy  which  should  be  under  the  control  or 

*  The  main  lines  of  this  resettlement  of  Europe  were  laid  down  by  the  allies 
m  the  treaty  of  Chaumont  of  March  i ,  1814. 

'^  On  *'  Europe  under  the  Mettemich  Sjrstem/'  see  especially  Seignobos,  Pol, 
Bistory  of  Europe^  ch.  25 ;  and  Hazen  (see  index  and  bibliographies). 

*  For  the  text  of  the  Holy  Alliance^  see  the  University  of  Pa.  Trans,  and  Reprints, 
Vol  I,  No.  3,  p.  940.    For  a  good  summary,  see  Hazen,  14-16. 

*  Phillips,  Modem  Europe,  p.  19 ;  or  Hazen,  16  ff. 
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dictatorship  of  a  committee  of  the  Great  Powers.  In  1818  it 
was  joined  by  France  and  became  known  as  the  Pentarchy,  but 
a  rift  in  the  alliance  soon  showed  itself  when  England  and  France 
refused  to  sign  the  Troppau  Protocol  of  1820.**  England  with- 
drew altogether  at  Verona  in  1822.  At  Aix-la-Chapelle  (1818), 
the  Powers  declared  for  the  first  time  that  it  was  their  "  unalter- 
able determination  never  to  swerve  from  the  strictest  observance 
of  the  principles  of  the  Law  of  Nations,  either  in  their  relations 
with  one  another  or  with  other  States."  *^  In  pursuance  of  their 
policy  of  intervention  —  a  principle  to  which  England  never 
assented  —  they  held  a  series  of  Congresses  (1818-1822)  ^  which 
authorized  interventions  in  Naples,  Piedmont,  and  Spain. 

72.  The  Monroe  Doctrine.  —  When,  however,  it  was  proposed 
to  extend  this  system  to  the  Spanish  colonies  in  America  which 
had  achieved  their  independence,  the  President  of  the  United 
States,  acting  upon  a  hint  from  the  great  British  statesman 
Canning,  interposed  and  promulgated  the  famous  Monroe  Doc- 
trine, in  his  annual  message  to  Congress  of  Dec.  2,  1823.  He 
declared  that  "  we  should  consider  any  attempt  on  their  part 
{i.e.  of  the  Allied  Powers)  to  extend  their  system  to  any  portion 
of  this  hemisphere  as  dangerous  to  our  peace  and  safety.''  He 
added :  — 

"  With  the  existing  colonies  or  dependencies  of  any  European 
Power  we  have  not  interfered  and  shall  not  interfere.  But  with 
the  Governments  who  have  declared  their  independence  and 
maintained  it,  and  whose  independence  we  have,  on  great  con- 
sideration and  just  principles,  acknowledged,  we  could  not  view 
any  interposition  for  the  purpose  of  oppressing  them,  or  controll- 
ing in  any  other  manner  their  destiny,  by  any  European  Power 

**  The  Protocol  of  Troppau  was  an  extension  to  Europe  of  the  reactionary  Carls- 
bad Decrees  which  had  struck  such  a  severe  blow  at  freedom  in  Germany.  It  de» 
clared  that  the  "States  which  had  imdergone  a  change  of  government  due  to  revo- 
lution, the  results  of  which  threaten  other  States,  ipso  facto,  cease  to  be  members  of 
the  European  Alliance,  and  remain  excluded  from  it  imtil  their  situation  gives  guar- 
anties for  legal  order  and  stability." 

For  the  text  of  the  Carlsbad  Decrees  and  Troppau  Protocol ,  see  Univ.  of  Pa.  Trans, 
and  Reprints,  Vol.  I,  No.  3,  pp.  16-24.  For  good  accounts  see  Phillips,  Modern 
Europe,  pp.  73  and  96 ;  and  Hazen,  59-60. 

^  For  the  text  of  this  declaration,  see  Nys  on  "  Le  Concert  European,"  in 
2  Etudes,  p.  27. 

*^  It  is  to  the  work  of  these  Congresses  and  the  System  represented  by  them  that 
the  term  "Holy  Alliance''  has  been  usually  applied. 
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m  any  other  light  than  as  the  manifestation  of  an  unfriendly  dis- 
position toward  the  United  States."  *^ 

The  promulgation  of  the  Monroe  Doctrine,  which  was  followed 
by  the  recognition  of  the  independence  of  the  Latin- American 
States  by  England,  definitely  added  to  the  society  of  nations  the 
leading  States  of  South  America  and  Mexico.^ 

The  system  and  principles  of  the  so-called  "  Holy  Alliance  " 
were  finally  overthrown  by  the  Revolutions  of  1830  and  1848 
which,  although  followed  by  a  period  of  reaction,  eventually 
substituted  the  principles  of  nationality,  democracy,  and  constitu- 
tional rule  for  those  of  legitimacy  and  absolutism. 

73.  The  Declaration  of  Paris  of  1856.  —  The  next  important 
step  in  the  development  of  International  Law  was  taken  at  the 
close  of  the  Crimean  War  in  i856.**  Not  only  was  Turkey  ex- 
pressly admitted  to  theoretical  full  standing  as  a  member  of  the 
Society  of  Nations,  but  the  Congress  of  Paris  issued  the  following 
epoch-making  Declaration  of  leading  principles  of  Maritime 
International  Law :  — 

'  3  Ricfaazdaon,  Messages  and  Papers  of  the  Presidents ^  218. 

In  another  part  of  this  same  message  (p.  209),  Monroe  also  declared  that  "the 
American  continents,  by  the  free  and  independent  condition  which  they  have 
assumed  and  maintain,  are  henceforth  not  to  be  considered  as  subjects  for  future 
colonization  by  any  European  Powers."  This  part  of  the  message  was  directed 
primarily  against  the  encroachments  of  Russia  in  the  Northwest. 

Perhaps  the  best  and  most  inclusive  statement  of  the  American  policy  is  contained 
in  a  letter  by  Jefferson  to  Monroe,  dated  October  24, 1823 ;  "  Our  first  maxim  should 
be,  never  to  entangle  ourselves  in  the  broUs  of  Europe.  Our  second,  never  to  suffer 
Europe  to  intermeddle  in  cis-Atlantic  affairs." 

On  the  Monroe  Doctrine,  see  *  Dana's  note  36  to  Wheaton's  Int.  Law;  *  Chadwick, 
The  Diplomatic  Relations  of  the  U,  S.  with  Spain,  ch.  10;  Beaumarchais,  La  doctrine 
de Monroe  (1898) ;  * Coolidge,  The  U.S.  as  a  World  Power, ch.  5;  Edginton,  The 
Monroe  Doctrine  (1904);  *  Henderson,  in  American  Diplomatic  Questions  (1901), 
Pt.  IV;  Moore,  in  American  Diplomacy,  ch.  6;  *6  Moore's  Digest,  ch.  20; 
Petin,  Les  £tats  Unis  et  la  doctrine  de  Monroe  (1900) ;  Redaway,  The  Monroe  Doc- 
trine  (1898) ;  Snow,  Am.  Diplomacy,  Pt.  II.  A  good  appreciation  of  the  Monroe 
Doctrine  is  contained  in  Moulin's  excellent  work  on  La  doctrine  de  Drago  (1909). 

*  Their  recognition  by  the  United  States  took  place  in  the  spring  of  1822 ;  by 
England  early  in  1825.  See  Paxson,  The  Independence  of  the  SoM  American  Repub- 
lics (1903). 

^  The  Declaration  of  Paris  was  signed  on  April  x6, 1856,  by  all  the  Powers  repre- 
sented at  the  0>ngres8,  vis.  England,  France,  Austria,  Russia,  Sardinia,  Turkey, 
and  Prussia.  The  States  not  represented  at  the  Congress  were  invited  to  sign,  and 
most  of  them  did  a>  before  the  end  of  the  year.  Japan  signed  in  1886.  The  United 
States,  Spain,  Mexico,  and  a  few  minor  States  hdd  out,  but  ail  have  in  practice 
observed  the  rules  of  the  Declaration.    Spain  gave  notice  of  her  adhesion  at  the 
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(i)  Privateering  is  and  remains  abolished. 

(2)  The  neutxal  flag    covers  enemy's  goods,   with  the  ex- 

ception of  contraband  of  war. 

(3)  Neutral    goods,  with  the   exception   of   contraband  of 

war,  are  not  liable  to  capture  imder  an  enemy's  flag. 

(4)  Blockades,  in  order  to  be  binding,  must  be  effective; 

that  is  to  say,  maintained  by  a  force  sujEcient  really 
to  prevent  access  to  the  coast  of  an  enemy. 

74.  The  Period  since  1856.  —  The  half  century  beginning  with 
the  Declaration  of  Paris  in  1856  and  ending  with  the  London 
Conference  in  1909  has  seen  greater  progress  in  the  direction  of 
internationalism  and  more  successful  attempts  to  improve  and 
codify  International  Law  than  any  other  in  history,  and  possibly 
more  than  all  previous  half  centuries  combined.  It  has  been  a 
period  of  Congresses  and  Conferences,^  of  International  Unions 
and  Associations  with  definite  organs  in  the  shape  of  Commissions 
and  Bureaus  which  are  rapidly  developing  a  sort  of  international 
legislation  and  an  International  Administrative  Law. 

Although  the  principle  of  nationality  won  its  greatest  triumphs 
during  this  period  in  the  achievement  of  Italian  and  German 
Unity  (1859-1870),  it  seems  that  the  spirit  of  nationality  is  being 
modified  or  supplemented  by  that  of  internationalism,  and  that 
the  older  conceptions  of  sovereignty  and  independence  are  jrield- 
ing  to  ideals  of  interdependence. 

75.  Codification  of  the  Law  of  Nations.  —  The  first  important 
step  towards  the  codification  of  the  laws  of  land  warfare  was  taken 
in  1863  when  our  Government  published  the  "  Instructions  for 
the  Government  of  Armies  of  the  United  States  in  the  Field," 
prepared  by  Dr.  Frands  Lieber."    In  1864  there  was  concluded, 

Hague- Conference  of  1907.  The  objection  of  the  United  States  was  based  upon  the 
idea  that,  inasmuch  as'we  did  not  possess  a  large  navy,  the  right  to  fit  out  privateers 
must  be  retained  until  the  capture  of  private  enemy  property  at  sea  is  abolished. 
Inasmuch  as  this  condition  no  longer  holds  and  all  the  Maritime  Powers  have  ob- 
served the  rules  laid  down  by  the  Declaration  of  Paris  for  at  least  fifty  years,  there 
is  no  longer  any  reason  for  denjdng  or  doubting  their  validity  as  International  Law. 

On  the  Declaration  of  Paris,  see  especially  Higgins,  The  Hague  Peace  Conferences 
(1909),  1-4. 

*^  All  real  distinction  between  the  words  Congress  and  Conference,  if  such  ever 
existed,  seems  to  have  been  lost. 

*>  The  "Instructions"  are  printed  as  an  Appendix  in  Scott's  Texts  of  the  Hague 
Conferences;  and  as  Appendix  II  in  Wilson's  Intemaiional  Law, 
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on  the  initiative  of  Switzerland,  the  ''  Geneva  Convention  for 
the  Amelioration  of  the  Condition  of  the  Wounded  in  War."  '^^ 
This  Convention,  which  provided  for  neutralization  of  persons 
and  things  connected  with  the  care  of  the  sick  and  wounded,  was 
signed  by  nearly  all  dviUzed  Powers.  By  the  Declaration  of  St. 
Petersburg  of  1868  many  States  renounced,  in  case  of  war  among 
themselves,  the  use  of  any  "  projectile  of  less  weight  than  400 
granmies  (about  14  ounces)  which  is  explosive,  or  is  charged  with 
fuhninating  or  inflammable  substances."  ^ 

76.  The  London  Conference  of  1871.  —  In  1871,  the  Confer- 
ence of  London  ^  solenmly  proclaimed  ^*  that  it  is  an  essential 
principle  of  the  Law  of  Nations  that  no  power  can  liberate  itself 
from  the  engagements  of  a  treaty,  or  modify  the  stipulations 
thereof,  unless  with  the  consent  of  the  contracting  Powers  by 
means  of  an  amicable  agreement."  But  it  is  very  doubtful 
whether,  stated  in  this  absolute  form,  the  above  declaration  is  a 
principle  of  International  Law. 

77.  The  Brussels  Conferences  of  1874.  —  In  1874  the  Brussels 
Conference  ^  presented  the  world  with  a  Code  of  Land  Warfare 

*'  For  the  text  of  the  Geneoa  Convention  (including  the  AddUumal  Articles  of 
1868)  see  Higgins,  The  Hague  Peace  Conferences y  8-17;  Whittuck,  Ini,  Doc,  3-9; 
or  Supplement  XoiA.J.  (1907),  90-95.  But  the  Additional  Articles  failed  of  ratifi- 
cation. The  Convention  resulted  from  an  agitation  aroused  by  the  indefatigable 
labors  of  M.  Moynier  and  the  publication  of  a  book  entitled  Un  sou9enir  de  SoU 
ferino  by  M.  Dunant,  a  Swiss  philanthropist  who  had  witnessed  the  terrible  sufferings 
of  the  wounded  in  that  battle  (1859). 

B  This  was  based  on  the  principle  that  the  only  legitimate  object  of  war  "is  to 
weaken  the  military  force  of  the  enemy ;  that  for  this  purpose  it  is  sufficient  to  dis- 
able the  greatest  possible  number  of  m«n ;  that  this  object  would  be  exceeded  by  the 
employment  of  arms  which  uselessly  aggravate  the  sufferings  of  disabled  men,  or 
render  their  death  inevitable.'*  See  preamble  of  the  Declaration,  in  Higgins,  6 ; 
orWhittuck,  10. 

"  This  Conference  was  attended  by  representatives  of  the  same  Powers  which  had 
signed  the  Treaty  of  Paris  of  1856  —  an  agreement  which  Russia  had  violated  by 
reestablishing  her  maritime  arsenal  on  the  Black  Sea  upon  the  outbreak  of  the 
Franco-German  War  of  1870. 

*  For  the  text  of  the  Code  of  the  Brussels  Conference,  see  Higgins,  273-280;  Wil- 
son and  Tucker,  Int,  Law,  384-394  (Appendix  III) ;  Supplement  to  i  il.  /.  (1907), 
96-103 ;  or  Scott,  Texts  of  the  Two  Hague  Conferences. 

The  Brussels  Conference  was  attended  by  delegates  from  15  European  States. 
Owing  to  a  misimderstanding,  the  United  States  was  not  represented.  The  Latin- 
American  States  were  not  invited,  and  several  delegates  from  South  American  States 
were  refused  admission.  See  Nys  in  2  Audes,  39-40.  On  the  Brussels  Conference, 
see  csptoaJly  Holland,  Studies,  59-78;  and  F.  de  Martens,  La  paix  et  la  guerre 
(1901),  73-132. 
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which,  though  it  failed  of  ratification,  obtained  great  authority 
and  was  generally  observed.  It  was  largely  based  on  the  Ameri- 
can ''  Instructions  "  and  became  in  its  turn  the  model  for  the 
Hague  Code  of  1899. 

78.  The  West  African  Conference.  —  The  next  important 
Conference  was  the  West  African  Conference,  which  met  in 
1884-1885  to  decide  certain  questions  concerning  the  Congo 
Free  State,  whose  independence  it  recognized.  This  Conference, 
at  which  the  United  States  was  represented,  stipulated  for  freedom 
of  trade  and  travel  within  the  Congo  basin ;  agreed  to  "  strive 
for  the  suppression  of  slavery,  and  especially  of  the  negro  slave 
trade ;"  ^  engaged  to  respect  the  neutrality  of  the  Congo  terri- 
tories; and  the  Signatory  Powers  obligated  themselves  to  pre- 
serve reasonable  order  in  the  territories  occupied  by  them,  as  also 
to  notify  one  another  of  any  future  occupations  or  the  establish- 
ment of  future  protectorates  on  the  coast  of  the  African  continenL 

79.  International  Unions  and  Congresses.  —  The  period  since 
1850  has  also  been  characterized  by  a  remarkable  number  and 
variety  of  International  Unions  and  Conferences,*^  both  public 
and  private,  dealing  with  economic,  social,  and  sanitary  matters. 
Beginning  with  the  first  International  Sanitary  Conference  held 
at  Paris  in  1851,^  we  have  a  long  succession  of  official  International 

"*  Art.  6  of  the  ''General  Act  of  the  Conference  of  Berlin  Concerning  the  Congo/' 
which  is  printed  in  the  Supplement  to  3  il.  /.  (1909),  No.  i,  pp.  7-35.  This  Act 
was  signed  by  the  leading  maritime  Powers,  the  United  States,  and  a  number  of 
the  minor  European  States  (including  Turkey)  — 14  in  all. 

It  was  afterwards  supplemented  by  the  Conference  of  Brussels  of  1890,  attended 
by  17  States  (including  the  additional  States  of  Persia,  Zanzibar  and  the  Congo), 
which  agreed  upon  a  ''General  Act  for  the  Repression  of  the  African  Slave  Trade 
and  the  Restriction  of  the  Importation  into,  and  Sale  in,  a  certain  defined  zone  of 
the  African  Continent  of  Firearms,  Ammunition,  and  Spirituous  Liquors.''  For 
the  text  of  this  Act  of  100  Articles,  see  Supplement,  op.  cU,,  29-59. 

On  the  "Origin  of  the  Congo  Free  State,"  see  an  interesting  article  by  Jesse  S. 
Reeves  ins  A.  J.  (i909)>  99-118. 

"  For  a  list  of  116  such  Congresses  or  Conferences  of  an  official  character  since 
1850,  compiled  by  the  Hon.  S.  £.  Baldwin,  see  i  il.  /.,  808-B17.  It  b  followed 
by  a  list  (pp.  818-829)  of  nearly  200  International  Congresses,  Conferences,. or  Asso- 
ciations, composed  of  private  individuals.  These  lists  must  be  far  from  complete, 
for  there  are  said  to  have  been  over  160  International  Congresses  during  the  year 
X907  alone. 

**  At  this  Conference  twelve  Powers  were  represented.  There  have  been  many 
subsequent  International  Sanitary  Conferences.  "In  the  one  field  of  sanitation 
and  medicine  there  are  at  least  twenty  separate  international  organizations/' 
Reinsch,  in  N.  Y.  Independent  for  May  13,  1909. 
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Congresses  dealing  with  all  sorts  of  subjects,  such  as  statistics, 
sugar  duties,  weights  and  measures,  monetary  matters,  inter- 
national postal  and  telegraphic  correspondence,  navigation  of 
rivers,  the  metric  system,  submarine  cables,  private  international 
law,  protection  of  industrial  property,  railroad  transportation, 
commercial  law,  international  copyright,  regulation  or  sup- 
pression of  the  liquor  traffic  in  certain  places,  customs  duties, 
promotion  of  the  interests  of  the  working  classes,  abolition  of 
the  slave  trade,  protection  of  labor  in  mines  and  factories,  inter- 
national arbitration,  fisheries,  repression  of  epidemic  diseases, 
international  telephony,  suppression  of  the  ''  white  slave " 
traffic,  international  wireless  telegraphy,  agriculture,  etc.^' 

The  most  important  of  these  are  perhaps  the  Conference  on 
Telegraphic  Correspondence  which  met  at  Paris  in  1865  and 
formed  the  Universal  Telegraph  Union;  the  Universal  Postal 
Union  founded  in  1874 ;  the  European  Union  of  Railway  Freight 
Transportation  (1890) ;  the  Union  for  the  Protection  of  Industrial 
Property,  i,e.  patents,  trade-marks,  etc.,  created  in  1883 ;  the 
Hague  Union  of  1886  for  the  Protection  of  Works  of  Art  and 
Literature ;  the  four  Hague  Conferences  (between  1893  and  1904) 
on  Private  International  Law ;  and  the  four  Pan-American  Con- 
gresses which  have  been  held  since  1890. 

Many  of  these  Unions^  are  endowed  with  permanent  organs  of 
legislation  and  administration.  Their  legislative  organ  may  be 
said  to  be  the  Conference  or  Congress  where  unanimity  is  the 

**  In  addition  to  the  lists  referred  to  above,  see  the  articles  on  ''Int.  Conferences'' 
and  "InL  Unions"  by  Judge  Baldwin  and  Professor  Reinsch  in  i  A.  J,  (1907), 
pp.  569-623;  and  Reinschy  Public  Int.  Unions  (1911).  For  general  references  see 
pp.  582  and  602;  and  Bonfils  (Fauchille),  note,  pp.  496-497.  The  main  authorities 
are  Descamps,  Les  offices  intemationaux  (1894);  Moynier,  Les  bureaux  interna- 
tionaux  (1892);  Van  Overbergh,  Vassociation  int.  (1907);  Poinsard,  Droit  int. 
conventional  (1894);  Ibid.,  Les  unions  et  ententes  intemationales  (2d  ed.,  1901), 
Ibid.,  Le  droit  int.  au  XXe  siScle  (1907) ;  Meili,  Die  itUemationalen  Unionen  (1885- 
1889)  f  ^uid  B.  von  Toll,  Die  int.  Bureaux  (1910). 

Very  few  writers  on  International  Law  devote  much  space  to  this  subject. 
Exceptions  are  Bonfils  (Fauchille),  Nos.  914-928;  2  M6rignhac,  Train,  688-732; 
Liszt  (3d  ed.),  §§  16-17,  28-30,  33-36;  2  Njrs,  Le  droit  int.,  sec.  VIII,  ch.  8;  i  Op- 
penheim,  §§  458-471,  578-591;  and  UUmann  (2d  ed.),  §  58.  The  Russian  F.  de 
Martens,  Traiti,  devotes  two  whole  volumes  (II  and  III)  to  what  he  calls  "  Inter- 
national Administration";  but  his  whole  system  is  erroneous.  He  classifies  the 
right  of  embassy,  Private  International  Law,  and  war  and  neutrality  under  this 
head. 

*  There  are  said  to  be  over  thirty  public  or  official  International  Unions. 
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general  rule,  but  to  which  there  are  exceptions.  The  adminis- 
trative organs  are  Commissions  and  Bureaus.*^  One  result  of  the 
activities  of  these  various  organs  will  doubtless  be  the  develop- 
ment of  the  science  of  International  Administrative  Law  —  a 
branch  of  international  jurisprudence  which  is  still  in  its 
infancy. 

80.  International  Arbitration.  —  The  practice  of  international 
arbitration,  which  had  greatly  declined  at  the  close  of  the  Middle 
Ages  and  which  had  almost  disappeared  from  international  usage 
during  the  seventeenth  and  eighteenth  centuries,**  may  be  said 
to  have  been  revived  by  the  Jay  treaty  of  1794  between  England 
and  the  United  States,  which  provided  for  the  reference  of  sev- 
eral questions  to  arbitration.  But  it  was  not  until  the  smoke 
had  cleared  away  from  the  battle  fields  of  the  Revolutionary  and 
Napoleonic  wars  that  the  practice  of  arbitration  spread  or  be- 
came more  or  less  general.  This  movement,  which  had  become  a 
subject  of  international  agitation,  begim  in  the  United  States 
and  England,  was  given  a  great  impetus  ®  through'  the  successful 
arbitration  of  the  Alabama  Claims  by  the  Geneva  Arbitration 
of  1872.  Since  then  arbitrations  and  arbitration  treaties  seem  to 
have  increased  in  a  sort  of  arithmetical  progression,^  and  they 

^  The  Commissions  are  generally  composed  of  representatives  of  the  members 
of  the  Unions,  and  sometimes  exercise  a  sort  of  control  or  supervision  over  the 
Bureaus,  many  of  which  are  located  at  Berne,  Switzerland. 

On  this  subject  see  especially  the  excellent  article  entitled  "Administrative  Law 
and  National  Sovereignty"  by  Professor  Reinsch,  in  $A.J.  (1909),  1-45 ;  Ihid.,  in 
PtMicInt.  Unions  (191 1) ;  and  Neumeyer,in  18  R.  D.  /.  P.  (191 1),  492-499  for  a  dif- 
ferent view  of  the  matter.  See  also  the  latter's  Grundlagen  des  int.  Venvaltungs- 
rechi  (191 1). 

^  This  fact  was  doubtless  largely  due  to  the  absolute  monarchs  of  this  period  who, 
ruling  by  divine  right,  were  unwilling  to  submit  their  cause  to  any  other  than  the 
God  of  Hosts. 

^  In  1828  the  "  American  Peace  Society  "  was  founded  by  William  Ladd  of  Massa- 
chusetts. In  1840  he  published  his  prize  essays  on  "i4  Congress  of  Nations*^  which 
contained  a  notable  project  of  a  ''Court  of  Nations"  as  well.  For  a  good  descrip- 
tion of  his  work,  see  an  address  by  J.  B.  Scott,  in  70  Advocate  of  PeacCj  196-200. 

The  first  American  Peace  Association  appears  to  have  been  founded  by  David 
L.  Dodge  in  New  York  in  1815.    The  "London  Peace  Society"  was  founded  in  1816. 

**  For  a  very  complete  account  of  the  arbitrations  to  which  the  United  States  had 
been  a  party  up  to  1898,  see  Moore's  monumental  History  and  Digest  of  IntemaHonal 
Arbitrations,  in  5  vols.  Darby  (Int,  Tribunals y  4th  ed.,  1904,  pp.  769  ff.)  gives  a  list  of 
228  instances  of  "formal"  arbitration  between  1794  and  1901.  Of  these  there  were 
ninety-one  cases  prior  to  1872  and  137  between  1872  and  1901.  The  United  States 
was  a  party  in  62  cases ;  Great  Britain,  81 ;  France,  28 ;  Prussia  or  Germany,  17; 
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have  been  particularly  numerous  since  a  new  epoch  in  the  his- 
toiy  of  internationalism  was  ushered  in  by  the  work  of  the  Hague 
Peace  Conferences  of  1899  and  1907. 

81.  Limitation  of  Armaments.  —  In  the  latter  part  of  the  nine- 
teenth century  a  kindred  movement  in  favor  of  a  limitation  of 
amiaments  was  making  considerable  headway.  Ever  since  the 
Franco-German  war  of  1870,  as  a  result  of  a  Machiavellian  state- 
craft combined  with  that  policy  of  "  blood  and  iron  "  which  Bis- 
marck has  left  as  a  heritage  to  modem  Germany,  and  as  a  conse- 
quence of  the  new  colonial  imperialism  and  commercialism^  which 
have  taken  possession  of  leading  nations  (notably  of  Great  Britain 
and  Germany),  Europe  has  been  virtually  transformed  into  an 
"  amied  camp.'^  This  policy,  indeed,  preserved  peace  on  the 
European  Continent  for  a  generation,  but  at  a  fearful  economic, 
sodal,  and  moral  cost  to  humanity. 

82.  The  First  Hague  Peace  Conference.  —  With  a  view  of 
"  seeking,  by  means  of  international  discussion,  the  most  effectual 
means  of  insuring  to  all  peoples  the  benefits  of  a  real  and  durable 
peace,  and  above  all,  of  putting  an  end  to  the  progressive  develop- 
ment of  the  present  armaments,''  Czar  Nicholas  II  of  Russia^ 
called  the  First  International  Peace  Conference  which  met  at 
the  Hague  on  May  18,  i899.*^ 

Ruaaa,  8.  Many  of  these  arbitrations  were  with  or  between  Latin-American  States, 
wliere  this  movement  has  made  great  progress.  (On  "Arbitration  in  Latin  Amer- 
ica," see  a  book  by  Quesada  published  in  1907.)  La  Fontaine  (Histoire  sommaire) 
gives  a  list  of  177  instances  between  1794  and  1900.  Darby  also  gives  a  list  of 
249  instances  of  arbitration  less  formal  in  character  (i.e,  by  Boards  or  Commissions) 
during  the  same  period.  He  dtes  21  instances  of  formal  arbitration  and  39  of  the 
less  formal  sort  during  the  first  four  years  (1901-1904)  of  the  twentieth  century. 

Prior  to  1899  the  number  of  arbitration  treaties  were,  comparatively  speaking, 
few  in  number,  but  they  have  greatly  increased,  especially  since  1899.  There  were 
64  such  treaties  between  1899  and  1907,  and  the  number  of  arbitration  treaties  since 
the  meeting  of  the  first  Hague  Conference  had  mounted  up  to  about  130  in  1908. 

For  a  list  of  67  arbitration  treaties  between  1900  and  1908,  see  2  i4. 7.,  pp.  824- 
826.  The  United  States  has  been  a  party  to  over  20  such  treaties.  Fried  {Die 
modeme  Priedensbewegung,  pp.  26-27)  gives  a  list  of  arbitration  treaties  between 
1899-1907.  For  Bibliographies  on  arbitration,  see  Griffin,  List  of  References,  pub- 
lished by  the  Library  of  Congress  (1908) ;  La  Fontaine  (1904) ;  and  Olivart. 

*  The  founder  or  apostle  of  this  new  imperialism  appears  to  have  been  Lord 
BeacoDsfield.  It  was  not  fully  adopted  by  Germany  until  about  1890.  See  espe- 
cially the  chi4>ters  on  "  National  Imperialism  "  and  "  German  Imperial  Politics  "  in 
Reinscfay  World  PolUics  (1900).    For  references,  see  his  "Bibliographical  Notes.'' 

**  Russian  Rescript  of  August  24, 1898. 

*  Twenty-siz  States  were  represented.    Of  these,  twenty  were  European;  five 
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The  First  Hague  Peace  Conference  soon  realized  that  even  a 
limitation  of  the  increase  of  military  and  naval  expenditure  was 
impracticable  at  that  time,  and  devoted  its  chief  energies  to  the 
secondary  purpose  for  which  it  had  been  called,  viz.  to  devise 
means  of  securing  "  the  maintenance  of  general  peace." 

Owing  mainly  to  the  opposition  of  Germany,  the  Russian  plan 
of  inclusive  and  limited  compulsory  arbitration  was  rejected ;  but 
the  British  and  American  plan  of  a  so-called  "  Permanent  Court 
of  Arbitration "  •*  was  adopted  in  spite  of  the  objections  of  the 
German  government,  and  arbitration  was  recommended  "  in 
questions  of  a  judicial  character,  and  especially  regarding  the 
interpretation  of  treaties."**  A  code  of  arbitral  proceeding  was 
also  adopted  and  recommended.^" 

In  addition  to  the  "  Convention  for  the  Pacific  Settlement  of 
International  Disputes,"  the  Hague  Conference  of  1899  ^^ 
agreed  to  two  other  Conventions,  three  Declarations,  and  ex- 
pressed several  wishes.  Very  important  was  the  "  Convention 
regulating  the  Laws  and  Customs  of  Land  Warfare,"  based  on  the 
work  of  the  Brussels  Conference  of  1874.  The  Conference  also 
adapted  the  principles  of  the  Geneva  Convention  of  1864  to 
maritime  warfare.  It ''  declared  "  against  the  launching  of  pro- 
jectiles and  explosives  from  balloons  for  five  years ;  the  use  of  pro- 
jectiles the  only  object  of  which  is  the  diffusion  of  asphyxiating 
or  deleterious  gases ;  and  the  use  of  "  dumdxmi  "  bullets.  The 
Conference  also  expressed  a  series  of  six  wishes  in  favor  of  con- 
sideration, at  a  subsequent  Conference,  of  questions  relating  to  the 
rights  and  duties  of  neutrals ;  the  inviolability  of  private  (enemy) 
property  in  naval  warfare ;  and  the  bombardment  of  ports,  to^ms, 
and  villages  by  a  naval  force.  It  even  expressed  a  wish  that  the 
Governments  might  "  examine  the  possibility  of  an  agreement 
as  to  the  limitation  of  armed  forces  by  land  and  sea,  and  of  viax 
budgets." 

(China,  Japan,  Persia,  Korea,  and  Siam)  were  Asiatic ;  and  only  two  (the  United 
States  and  Mexico)  American. 

^  The  so-called  Hague  Tribunal  is  not  even  a  Court;  it  is  a  panel  or  list  from 
which  judges  may  be  chosen.    See  infra^  §  314. 

•»  Art.  16  of  the  Arbitration  Treaty  or  First  Convention. 

^°  The  great  advantage  of  such  a  code  is  that  it  facilitates  arbitration.  It  is  no 
longer  necessary  for  governments  to  enter  into  long  and  tedious  negotiations  respect- 
ing the  mode  of  procedure  on  the  occasion  of  each  controversy. 
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83.  The  Second  Hagae  Peace  Conference.  —  Acting  upon  the 
request  of  the  Interparliamentary  Union  which  met  at  the  St. 
Louis  Exposition  in  1904,  President  Roosevelt  suggested  the  meet- 
ing of  a  Second  International  Peace  Conference  on  September 
21  of  that  year.  In  accordance  with  the  terms  of  the  resolution 
adopted  at  St.  Louis,  he  recommended  the  following  questions  as 
proper  subjects  for  consideration :  — 

"  (i)  The  questions  for  the  consideration  of  which  the  Conference 
at  the  Hague  expressed  a  wish  that  a  future  Conference  be  called. 

'^  (2)  The  negotiation  of  arbitration  treaties  between  the  nations 
represented  at  the  Conference  to  be  convened. 

"  (3)  The  advisability  of  establishing  an  International  Congress 
to  convene  periodically  for  the  discussion  of  international  ques- 
tions." 

Owing,  however,  to  the  continuance  of  the  Russo-Japanese 
War  until  September  5,  1905,  the  outbreak  of  the  Russian  Revo- 
lution which  followed,  and  the  further  delay  caused  by  the 
meeting  of  the  Third  Pan-American  Conference,  the  Second 
International  Peace  Conference  did  not  meet  at  the  Hague  until 
June  15,  1907.^ 

President  Roosevelt  generously  conceded  the  honor  of  conven- 
ing the  Second  Hague  Conference  to  Czar  Nicholas  II,  who,  for 
obvious  reasons,  omitted  **  limitation  of  armaments  "  from  the 
Russian  program.  But  Great  Britain  insisted  upon  raising  this 
question,  and  the  United  States  was  determined  to  ask  for  a  con- 
sideration of  the  Drago  Doctrine  in  a  modified  form,  i.e.  the  ques- 
tion of  prohibiting  the  use  of  armed  force  for  the  recovery  of 
contract  debts  unless  arbitration  is  refused,  or  in  case  of  failure  to 
submit  to  an  arbitral  award.^ 

^  Out  of  the  57  States  claiming  sovereignty,  44  Governments  were  represented 
at  this  Conference.  These  included  18  Latin- American  States.  The  other  two  — 
Hondiiras  and  Costa  Rica  —  were  invited,  and  appointed  delegates,  but  these  did 
oot  take  their  seats.  Asia  was  again  represented  by  Japan,  China,  Persia,  and  Siam. 
Korea,  having  been  occupied  by  Japan,  was  refused  admission.  As  in  1899,  the 
vote  of  Montenegro  was  cast  by  Russia's  representatives,  and  Bulgaria  was  again 
permitted  by  Turkey  to  send  delegates. 

The  number  of  delegates  had  increased  from  100  in  1899  to  256  in  1907. 

^  On  the  Drago  Doctrine^  see  especially  Moulin,  La  Doctrine  de  Drago  (1908) ; 
Dcago,  in  I  ^ .  /.,  692-726 ;  and  Hershey,  ''Tlie  Calvo  and  Drago  Doctrines,''  Ibid.,  26- 
45.  For  the  '* Instructions "  of  Dec.  20, 1902,  by  Sefior  Drago,  the  famous  Argentine 
Minbter  and  author  of  the  Doctrine,  see  Supplement  to  i  i4.  /.,  1-6.  For  further 
Kfeiences,  see  infra,  p.  334* 
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Owing  mainly  to  the  opposition  of  Germany,  Austria,  Japan, 
and  Russia,  the  British  Government  failed  in  its  attempt  to  secure 
a  consideration  of  the  question  of  a  limitation  of  armaments  or 
restriction  of  military  expenditures.  Germany  even  opposed  the 
insertion  of  the  words  "  more  urgent  than  ever  "  in  the  resolution 
which  was  adopted  confirming  the  Resolution  of  1899  relative  to 
this  matter.^ 

Though  the  Second  Hague  Peace. Conference  of  1907  failed  in 
some  respects  to  meet  the  expectations  even  of  conservative 
international  jurists,  it  must  be  admitted  that  it  was,  on  the  whole, 
a  notable  success.  It  has  to  its  credit  thirteen  Conventions  or 
treaties,  one  Declaration,  three  wishes,  and  several  recommenda- 
tions. 

The  final  Act  of  the  Conference  included  the  following  Conven- 
tions or  Treaties :  — 

I.  "  Convention  (of  97  articles)  for  the  Pacific  Settlement 
of  International  Disputes  "  —  a  revision  of  the  Convention  of 
1899  dealing  with  this  subject. 

II.  "  Convention  (of  7  articles)  respecting  the  Employment 
of  Force,  for  the  Recovery  of  Contract  Debts  "  —  the  famous 
Porter  Resolution  embod)dng  a  modification  of  the  Drago  Doc- 
trine. 

III.  "  Convention  (of  8  articles)  relative  to  the  Opening  of 
Hostilities." 

IV.  "  Convention  (of  56  Articles)  regarding  the  Laws  and 
Customs  of  Land  Warfare  "  —  a  revision  of  the  Hague  Code  of 
1899. 

V.  "  Convention  (of  25  articles)  regarding  the  Rights  and 
Duties  of  Neutral  Powers  and  Persons  in  Case  of  War  on  Land." 

VI.  "Convention  (of  11  articles)  relative  to  the  Status  of 
Enemy  Merchant  Ships  at  the  Outbreak  of  Hostilities." 

VII.  "  Convention  (of  1 2  articles)  relative  to  the  Conversion 
of  Merchant  Ships  into  War  Ships." 

VIII.  "  Convention  (of  13  articles)  relative  to  the  Laying 
of  Submarine  Mines." 

^  The  Conference  of  iSgg  had  declared  itself  of  the  "opinion  that  the  restrictioii 
of  military  charges,  which  are  at  present  a  heavy  burden  on  the  world,  is  ex- 
tremely desirable  for  the  increase  of  the  material  and  moral  welfare  of  maakind ;  ** 
and  it  had  expressed  a  wish  that  the  Governments  examine  the  question. 
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IX.  "  Convention  (of  13  articles)  respecting  Bombardments 
by  Naval  Forces  in  Time  of  War  "  —  an  appliction  of  the  rules 
governing  bombardment  on  land  to  naval  warfare. 

X.  "  Convention  (of  28  articles)  for  the  Adaptation  of  the 
Principles  of  the  Geneva  Convention  (of  1906)  to  Maritime  War- 
fare "  —  a  revision  of  the  Hague  Convention  of  1899  which  had 
adapted  the  Geneva  Convention  of  1864  to  maritime  warfare. 

XI.  "  Convention  (of  14  articles)  relative  to  Certain  Re- 
strictions on  the  Ezerdse  of  the  Right  of  Capture  in  Maritime 
Warfare."  This  Convention  includes  provisions  relating  to  the 
inviolability  of  postal  correspondence,  the  exemption  from  capture 
of  vessels  engaged  in  coast  fishing,  etc.,  and  regulations  regarding 
the  disposition  of  the  crews  of  enemy  merchant  ships  captured 
by  a  belligerent. 

Xn.  "  Convention  (of  57  articles  with  an  Annex)  relative  to 
the  Establishment  of  an  International  Prize  Court." 

Xin.  "  Convention  (of  33  articles)  respecting  the  Rights 
and  Duties  of  Neutral  Powers  in  Naval  War."  ^* 

The  Conference  renewed  "  for  a  period  extending  to  The  Third 
Peace  Conference  "  the  Declaration  of  1899  prohibiting  '*  the 
discharge  of  projectiles  and  explosives  from  balloons  or  by  other 
new  methods  of  a  similar  nature."  It  also  declared  itself  ^'  in 
principle  "  in  favor  of  obligatory  arbitration,^  and  that  certain 

''*  For  a  table  showing  which  States  had  signed  the  various  Conventions  of  the 
Second  Hague  Conference  by  June  20, 1908  —  the  final  date  set  for  signatures  of  the 
plenipotentiaries  —  see  2  A.  J.  (1908),  876-^77 ;  Higgins,  530-531;  or  2  Scott, 
Tke  Hague  Peace  Conferences,  528-531.  All  but  one  (Paraguay)  had  signed  the 
Final  Act.  The  greatest  delinquents  were  China  (which  had  only  signed  the  Decla- 
ration, the  First  Convention,  and  the  Final  Act) ;  and  Nicaragua  (which  had  only 
affixed  her  signatures  to  the  Final  Act.)  Nicaragua  has  since  given  her  adhesion 
to  nearly  all  the  Hague  Conventions.  The  only  Conventions  which  fared  badly 
were:  the  Porter  Resolution  which  was  signed  (and  even  then  with  many  reservations) 
by  only  34  States;  the  Convention  on  Submarine  Mines,  which  failed  to  receive 
the  signatures  of  seven  States  (including  Russia) ;  the  Convention  relative  to  the 
Establishment  of  an  International  Prize  Court,  which  was  signed  by  only  31  States 
(Great  Britain,  Japan,  Russia,  and  Brazil  being  among  the  non-signatories) ;  and 
the  Declaration  prohibiting  projectiles  from  balloons,  which  failed  of  17  signatures. 
The  United  States  did  not  sign  Conventions  VI,  VII,  and  XIII.  For  a  table 
showing  ratifications,  see  5  i4.  /.  (191 1),  769-770. 

"  The  failure  of  the  Conference  to  agree  upon  a  definite  plan  of  obligatory  arbi- 
tration was  mainly  due  to  the  opposition  of  Germany  and  Austria.  The  proposition 
of  the  United  States  in  favor  of  exclusive  limited  compulsory  arbitration  had  thirty- 
five  votes  in  its  favor  and  only  nine  against  it,  with  three  abstentions.  See  Pro- 
fessor Hull's  excellent  article  on  ''Obligatory  Arbitration  and  the  Hague  Con- 
ferences," in  a  ^.  /.  (1908),  73i*-742 ;  and  z  Scott,  ch.  7. 
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^'  differences,  and  notably  those  relating  to  the  interpretation  and 
application  of  international  conventional  stipulations,  are  suscep- 
tible of  being  submitted  to  obligatory  arbitration  without  any 
reservation." 

A  resolution,  confirming  that  of  1899,  in  favor  of  the  desirability 
of  the  limitation  of  military  burdens  was  adopted ;  and  ^^  in 
view  of  the  fact  that  military  burdens  have  considerably  increased 
in  nearly  all  countries  since  the  said  year,"  ^*  the  Conference  de- 
clared it  ^*  highly  desirable  for  governments  to  undertake  again 
the  serious  examination  of  this  question." 

The  Hague  Conference  of  1907  made  the  following  notable 
recommendations  and  wishes :  (i)  A  recommendation  that  the 
Signatory  Powers  adopt  and  enforce  a  Project  or  Draft  of  a  "  Con- 
vention (of  thirty-five  articles)  for  the  Organization  of  a  Court  of 
Arbitral  Justice  "^^  as  soon  as  they  shall  have  reached  an  agree- 
ment upon  the  selection  of  judges  and  the  constitution  of  the 
Court.  (2)  A  wish  that "  in  case  of  war  the  proper  civil  and  mili- 
tary authorities  make  it  their  very  special  duty  to  insure  and  pro- 
tect the  maintenance  of  peaceful  intercourse,  and  notably  the 
commercial  and  industrial  relations,  between  the  peoples  of  the 
belligerent  States  and  of  neutral  States."  (3)  The  wish  that 
"the  Powers  settle,  through  special  conventions,  the  situation 
in  respect  to  the  support  of  the  burden  of  military  occupations 
by  foreigners  resident  within  their  territories."  (4)  The  wish 
that  "  the  elaboration  of  regulations  relative  to  the  laws  and 


.»» 


'*  They  have  gone  on  increasing  since  1907.    It  would  be  "highly  desirable' 
to  recommend  action,  or  at  least  negotiation,  on  this  subject  at  the  next  Conference. 

""  This  draft,  which  was  mainly  based  on  a  Project  presented  by  the  United  States, 
was  annexed  to  the  first  recommendation  of  the  Conference  and  is  contained  in  the 
Final  Act.  It  failed  of  adoption  because  of  the  opposition  of  many  of  the  smaller 
States  led  by  M.  Ruy  Barbosa  of  Brazil.  It  provides  for  a  Permanent  Court  of 
competent  judges  (number  not  specified)  "representing  the  various  juridical  sys- 
tems of  the  world  **  appointed  for  a  term  of  twelve  years  and  capable  of  reappoint- 
ment.  These  judges  shall  meet  at  the  Hague  once  a  year  if  necessary  (in  June) 
to  decide  pending  cases  and  designate  three  judges  to  whom  it  delegates  its  powers. 
The  Powers  were  unable  to  agree  upon  the  constitution  of  the  Court  and  the  appor- 
tionment of  the  judges. 

For  the  text  of  this  very  interesting  project,  see  Supplement  to  2  A.J.  (igo8), 
29-43 »  Higgins,  The  Hague  Peace  Conferences^  49S-509 ;  and  Scott,  The  Texts  of 
the  Two  Hague  Peace  Conferences.  See  especially  the  admirable  article  on  "The 
Proposed  Court  of  Arbitral  Justice"  by  J.  B.  Scott,  the  real  author  of  the  Project, 
in  2  i4.  7.  (1908),  772-810;  and  ch.  9  of  i  Scott's  Hague  Peace  Conferences, 
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castoms  of  maritime  warfare  may  figure  in  the  program  of  the 
next  Conference,  and  that  in  any  case,  the  Powers  apply,  as  far 
as  possible,  to  maritime  warfare  the  principle  of  the  Convention 
relative  to  the  Laws  and  Customs  of  War  on  Land."  (5)  A 
recommendation  that  the  Powers  hold  a  ^'Third  Peace  Confer- 
ence, which  might  take  place  within  a  period  similar  to  that  which 
has  elapsed  since  the  preceding  Conference,  on  a  date  to  be  set  by 
jomt  agreement  among  the  Powers."  ^ 

Aside  from  its  inability  to  agree  upon  definite  plans  for  securing 
a  limitation  of  armaments,  limited  obligatory  arbitration,  and  a 
real  permanent  Court  of  Arbitral  Justice,  the  greatest  failures  of 
the  Second  International  Peace  Conference  at  the  Hague  were : 
its  inadequate  Convention  relative  to  Submarine  Mines;  its 
failure  to  provide  a  Code  of  Rules  for  the  Regulation  of  Maritime 
Warfare;  and  the  unsatisfactory  character  of  the  Convention 
respecting  the  Rights  and  Duties  of  Neutral  Powers  in  Naval 
War.  An  International  Prize  Court  was  agreed  upon ;  but,  owing 
mamly  to  the  wide  divergence  between  the  Anglo-American  and 
Continental  systems  of  maritime  jurisprudence,  it  was  found 
impossible  to  agree  upon  a  Code  of  Maritime  Law  which  should 
govern  the  decisions  of  the  Court.  ^ 

^  The  attention  of  the  Powers  was  also  drawn  to  the  "necessity  of  preparing  the 
labors  of  that  Third  Conference  sufficiently  in  advance  to  have  its  deliberations 
foQow  their  course  with  the  requisite  authority  and  speed."    It  was  added :  — 

"In  order  to  achieve  that  object  the  Conference  thinks  it  would  be  very  desirable 
that  a  preliminary  committee  be  charged  by  the  Governments  about  two  years  before 
the  probable  date  of  the  meeting,  with  the  duty  of  collecting  the  various  propositions 
to  be  brought  before  the  Conference,  to  seek  out  the  matters  susceptible  of  an 
early  international  settlement,  and  to  prepare  a  program  which  the  Governments 
should  determine  upon  early  enough  to  permit  of  its  being  thoroughly  examined 
in  each  country.  The  oonunittee  should  further  be  charged  with  the  duty  of  pro- 
posing a  mode  of  organization  and  procedure  for  the  Conference." 

^  On  the  Hague  Conferences  of  1899  and  1907,  see  especially  Barclay,  Problems 
of  Int.  Practice  and  Diplomacy  (1907) ;  Bustamante  y  Sirven,  La  seconde  conjirence 
de  la  paix  (1909) ;  Foster,  ArhUration  and  the  Hague  Court  (1904) ;  Fried,  Die 
steeiter  Haager  Konferens  (1908) ;  Higgins,  The  Hague  Peace  Conferences  (1909) ; 
•HoUs,  The  Peace  Conference  at  the  Hague  (1900) ;  Hull,  The  Two  Hague  Peace  Conr 
ferences  (1908) ;  De  Lapradelle,  La  conference  de  la  paix^  in  6  R.  G,  D,  I.  (1899)  \ 
Lawrence,  Int,  Problems  and  Hague  Conferences  (1908) ;  *L^monon,  La  seconde  con- 
ference de  la  paix  (1900) ;  Meuier,  Die  Haager  Friedenskonferenz  (1905) ;  Nippold, 
Die  FortbUdung  des  Verfakrens  (1905) ;  /Wrf.,  Die  Zweite  Haager  Friedenskonferenz 
(1908);  *  Scott,  The  Two  Hague  Conferences  (1909);  •Renault,  Vceuvre  de  la 
Hague  (1908).  For  a  fairly  complete  bibliography,  see  De  Lapradelle  et  Politis, 
in  16  R.  D.  I.  P.  {1909),  385-387. 

For  texts  of  the  Conferences,  see  Higgins,  The  Hague  Peace  Conferences;  Scott, 
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85.  The  London  NaTal  Conference  of  1909.  —  In  order  to 
find  common  meeting-ground  on  some  of  the  most  fimdamental 
points  of  maritime  law,  a  Conference  of  the  leading  Maritime 
Powers  was  held  at  London  during  the  winter  of  1 908-1 909.  This 
Conference  agreed  upon  a  Declaration  consisting  of  71  articles 
embod3dng  a  code  of  rules  regulating  the  rights  of  neutrals  and 
belligerents  with  respect  to  neutral  commerce.  In  importance 
these  rules  may  be  compared  with  those  laid  down  in  the  famous 
Declaration  of  Paris  of  1856.  They  contain  important  pro- 
visions relating  to  the  law  of  blockade,  contraband,  continuous 
voyage,  hostile  aid  or  unneutral  service,  the  destruction  of  neutral 
prizes,  the  transfer  of  the  flag,  enemy  character,  the  right  of 
convoy,  etc.** 

86.  The  Science  of  International  Law  during  the  Nineteenth 
Century.  —  The  history  of  the  science  of  International  Law  dur- 
ing the  nineteenth  century  has  never  been  written.  All  that  can 
be  indicated  here  are  the  general  tendencies  or  lines  of  develop- 
ment and  the  names  of  some  of  the  leading  authorities.^ 

It  may  be  said  that  modem  writers  on  International  Law  are 
increasingly  historical  and  positive,  although  certain  abstract 
and  theoretical  tendencies  are  still  very  marked,  especially  on  the 
Continent  of  Europe.  The  Pure  Law  of  Nature  School  has  almost 
wholly  disappeared,^'  but  publicists  like  Wheaton,  Manning, 
Fiore,  Pradier-Fod6r6,  Bonfils,  and  Pifideliftvre  still  show  the 
influence  of  ideas  derived  from  theories  of  natural  law. 

Texts  of  the  Two  Hague  Conferences,  Supplement  to  2  A.  J.  (1908) ;  2  Scott,  The 
Hague  Peace  Conferences;  Whittuck,  Inlematumal  Documents  (1908) ;  and  /»/.  Law 
Situations  (1908),  117  ff. 

*^  On  the  London  Conference  of  iQog,  see  especially :  Baty,  Britain  and  Sea  Law 
(191 1) ;  *  Bentwick,  The  Dec.  of  London  (191 1) ;  Bowles,  Sea  Law  and  Sea  Power 
(1910) ;  Bray,  British  Rights  at  Sea  (1911) ;  Cohen,  in  27  Law  Quar,  Ret,  (1911),  9  ff., 
and  26  Rep.  I.  L.  A.  (191 1),  67  ff. ;  Correspondence,  etc.,  and  Proceedings  (Cd.  4554 
s^d  4555i  1909) ;  Dupuis,  in  18  R.  D.  I.  P.  (1911),  369  ff. ;  Harris,  in  56  Nat.  Rev. 
(1910),  393  ff.;  *L6monon,  La  confif.  navale  de  Londris  (1909);  Macdonnell,  in 
II  /.  Soc.  Compar.  Leg.,  68  ff.,  and  26  Rep.  I.  L.  A.  (1911),  89  ff. ;  Myers,  m\A.J. 
(1910),  571  ff. ;  *  Niemeyer,  Das  Seekriegsrechi  (1910) ;  Reinsch,  in  190  No.  Am.  Ret. 
(1909),  479  ff. ;  *  Renault,  La  confer,  novate  de  Londris  (1909);  Stockton,  in  3 
A.  J.  (1909),  596  ff.;  Westlake,  in  67  Nineteenth  Cent.  (1910),  505  ff.;  *InJt.  Utw 
Topics  (1910). 

^  For  minor  and  contemporary  authorities  and  the  titles  of  works  together  with 
date  of  publication,  the  student  is  referred  to  the  List  of  Authorities  at  the  end 
of  this  voivune. 

^  An  exception  is  Lorimer.     See  note,  supra,  on  p.  60. 
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It  is  perhaps  most  useful  and  convenient  to  divide  nineteenth 
century  authorities  according  to  nationality.  The  leading  Brit- 
ish treatises  in  chronological  order  are  those  by  Manning,  Wild- 
man,  Phillimore,  Twiss,  Sheldon-Amos,  Creasy,  Hall,  Maine, 
Loiimer,  T.  J.  Lawrence,  Walker,  and  Westlake.  Other  British 
writers  who  have  materially  contributed  to  the  science  of  Inter- 
national Law  in  the  nineteenth  century  are  Atherley- Jones, 
Baty,  Barclay,  Bernard,  Bentwick,  Cobbett,  Harcourt  (Letters 
by  Historicus),  Higgins,  Holland,  Phillipson,  and  Spaight.  The 
British  publidsts  are,  in  the  main,  overwhelmingly  positivist 
and  historical. 

In  any  enumeration  of  British  authorities,  the  name  of  Sir 
William  Scott  (later  Lord  Stowell),  the  foimder  of  British  mari- 
time jurisprudence,  deserves  a  place  by  itself  by  reason  of  the 
important  judicial  decisions  and  opinions  of  that  eminent  judge. 

Among  the  authorities  contributed  by  the  United  States  are 
(chronologically  arranged) :  Kent,  Wheaton,  the  elder  Woolsey, 
Lieber,  Halleck,  Wharton,  Field,  Dana,  W.  B.  Lawrence,  Pome- 
roy,  Snow,  Moore,  Davis,  Wilson,  Woolsey,  Jr.,  Taylor,  Stockton, 
J.  B.  Scott,  Balch,  Bordwell,  Gregory,  Hyde,  and  Reinsch.  The 
judicial  decisions  of  Judges  Marshall,  Story,  and  Gray  are  also  of 
great  importance.  The  American  writers  are  essentially  posi- 
tivist, though  perhaps  more  imder  the  influence  of  Continental 
ideas  than  are  British  publicists.  They  are  especially  distin- 
guished by  impartiality  and  a  certain  freedom  from  the  national 
bias  which  cluuracterizes  some  of  the  British  authorities. 

The  leading  German  and  Swiss  authorities  since  181 5  are  Klti- 
ber,  Heffter,  Bluntschli,  von  Holtzendorff,  Bulmerincq,  Geffcken, 
Perels,  Lueder,  Ullmann,  Liszt,  Oppenheim,"  Stoerk,  Nippold, 
and  Meili.  The  strong  consciousness  of  military  strength  which 
followed  the  realization  of  German  unity,  together  with  the 
survival  of  Bismarckian  methods  and  traditions,  appears  to  have 
had  a  deleterious  effect  upon  the  development  of  International 

*  Oppenheim,  a  German  publicist,  who  has  recently  succeeded  Westlake  as 
Professor  of  International  Law  at  Cambridge,  England,  has  published  an  important 
treatise  in  English.  His  point  of  view  is,  however,  mainly  Continental.  Rivier 
should  perhaps  be  classed  as  a  Swiss  rather  than  a  Belgian  publicist,  having  been  bom 
in  Switzerland  and  having  served  as  Swiss  Consul-Genend  in  Belgium,  but  I  have 
dassed  him  as  Belgian  because  the  greater  part  of  his  work  was  done  at  the  Univer- 
sity of  Brussels,  where  he  was  appointed  to  a  professorship  as  early  as  1867. 
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Law  in  Germany  since  1870,  though  evidence  is  not  lacking  that 
German  publicists  are  recovering  their  former  interest  in  this 
branch  of  jurisprudence.  German  idealism,  combined  with  Ger- 
man system  and  thoroughness,  must  soon  again  place  Germany 
in  the  front  rank  of  contributors  to  our  science. 

If  Germany  has  been  losing,  France  has  been  gaining  interest 
in  International  Law  during  the  same  period.  Except  for  the 
special  studies  and  collections  of  Cauchy,  Cussy,  Hautefeuille, 
Ortolan,  Pistoye  et  Duverdy,  etc.,  the  contributions  of  French- 
men appear  to  have  been  comparatively  slight  and  unimportant 
prior  to  1870.  Since  then  we  have  had  important  treatises  by 
Funck-Brentano  et  Sorel,  Pradier-Fod6r6  (in  eight  volumes), 
Bonfils,  Bry,  Chrfitien,  Despagnet,  Pi6deli6vre,  and  M^rignhac. 
There  have  also  been  valuable  contributions  by  Dumas,  Dupuis, 
Fauchille,  F6raud-Giraud,  De  Lapradelle,  Moulin,  Pillet,  Poin- 
sard,  Renault,  Rey,  and  many  others.  The  French  publicists  of 
the  present  era  are  predominantly  historical  and  practical,  and  a 
clear  style  combined  with  scientific  method  makes  their  works, 
as  a  rule,  remarkably  attractive. 

The  best-known  modem  Italians  are  Brusa,  Cassanova, 
Camazza-Amari,  Fiore,  Mandni,  and  Pierantoni.  Their  views 
have  been  greatly  influenced  by  Mazzini's  teachings  on  the  sub- 
ject of  nationality,  which  some  of  them  have  vainly  attempted  to 
erect  into  a  principle  of  International  Law. 

The  leading  Spanish  and  Spanish-American  authorities  are 
Alcorta,  Alvarez,  Bello,  Calvo  (in  six  vols.),  and  Olivart. 

Among  authorities  of  other  nationalities,  the  following  appear 
especially  worthy  of  mention  from  the  standpoint  of  general 
reputation:  the  Belgian  publicists,  Descamps,  Laurent,  Nys, 
Rivier,  Rolin,  and  RoKn- Jacquemjms ;  the  Russians,  F.  de 
Martens  and  Kamarosky ;  the  Dutch,  Asser  and  Ferguson ;  the 
Scandinavian,  Kleen ;  the  Austrians,  Lamarsch  and  Neumann ; 
the  Portuguese,  Pinheiro-Ferreira  and  Testa;  and  the  Greeks, 
Saripolas  and  Streit. 

The  Japanese  have  also  materially  contributed  to  the  Sdence 
of  International  Law.  The  works  of  Ariga  and  Takahashi 
enjoy  a  European  and  American  reputation.^ 

•*  The  most  important  Forerunners  of  Grotius  were :  (i)  Alfonso  the  Wise, 
King  of  Castile  (i  252-1 2S4),  wlio,  with  the  aid  of  collaborators,  compiled  a 
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History  of  Int.  Law  since  the  Pesce  of  WettplialU.  —  i  Alcorta, 
Cours  de  droU  ifU.  pub.  (1887),  ch.  6,  sees.  3-4;  Alvarez,  Le  droit  itU. 
amiricain  (1910);  Bex,  Essai  svr  VivoltUian  de  droit  des  gens  (1910); 
De  Boeck,  De  la  proffrieU  ennemie  sous  pavilion  ennemi  (1882),  1-153 ;  Brie, 
Die  PortsckriUe  des  Vslkerreckts  sett  dem  Vienna  Kongress  (1890) ;  Hosack, 
Rise  and  Growth  of  the  Law  of  Nations  (1882),  chs.  8-10;  Laurent,  Etudes 
sur  rkumaniU,  Vols.  X-XVIU;  i  Kleen,  De  la  neutralitS  (1898),  Intro- 
duction histoiique,  1-70;  Leseur,  Introduction,  §§  41-59;  i  Mohl,  Geschichte 

val  code  of  law  called  the  Siete  Pariidas,  which  contained  many  rules  of  land  and 
naval  warfare.     (2)  Giovanni  de  LegnanOf  Professor  of  Law  at  Bologna,  who  (in 
1360)  wrote  the  first  substantive  treatise  upon  the  laws  of  war.    His  work,  which 
was  not  published  before  1477,  was  entitled  De  bdlo,  de  represcdiisy  et  de  duello, 
(3)  Honori  Bonet,  a  Benedictine  monk  and  a  Provencal,  the  author  of  a  remarkable 
book  which  bears  the  peculiar  title  of  Varhre  des  baUailles.    It  was  written  about 
1385  and  contains  132  chapters  on  the  laws  of  warfare.    This  work  was  rented 
by  M.  Nys,  in  1883.     (4)  Christine  de  Pisan,  perhaps  the  first  advocate  of  woman's 
i^ts,  who  was  bom  at  Venice  in  1363  and  was  educated  at  the  French  Court. 
Among  the  voluminous  works  of  this  remarkable  woman,  there  was  one  entitled 
Livre  des  faits  d'armes  et  de  chevalerie,  which  is  largely  copied,  with  due  acknowl- 
edgment, from  the  Varhre  des  baUailles  of  Honor£  Bonet.    Both  Bonet  and  Chris- 
tioe  were  far  in  advance  of  their  age  in  humanitarian  sentiments,  but  their  works 
were  nevertheless  highly  successful.     (5)  BellOf  an  Italian  jurist  and  statesman^ 
who  published  an  important  work  entitled  De  re  militari  et  de  hello  about  1558. 
(6)  Vittoria  (i  480-1 546),  a  Dominican  monk  and  professor  at  Salamanca,  whose 
tbirteen  Rdectiones  theologfcee  were  first  published  in  1557.    Two  of  these,  the  fifth 
entitled  De  Indiis  and  the  sixth  De  jure  helli,  deal  with  the  rights  of  the  Indians 
and  the  laws  of  war.    Victoria  is  probably  the  first  modem  thinker  who  con- 
ceived the  idea  of  a  society  or  conununity  of  nations  based  upon  natural  reason 
and  sociability.    It  was  Victoria  who  first  used  the  phrase  jus  inter  gentes.      He 
set  up  the  doctrine  of  the  solidarity  and  interdependence  of  States  and  based  the 
rights  of  the  Spanish  in  the  Indies  upon  the  natural  rights  of  commerce  and  com- 
munication.    (7)  Ayda  (i 548-1 584),  a  military  judge  in  the  service  of  Philip  II, 
who  published  a  treatise  in  1581  on  the  laws  of  war  and  military  discipline.    (8)  The 
great  Spanish  Jesuit  SuareZf  who  published  his  Tractatus  de  legibus  in  161 2.    In  a 
famous  passage,  which  is  translated  by  Westlake  (see  Chapters ^  pp.  26-27),  Suarez 
for  the  first  time  clearly  states  the  view  that  each  State  is  a  member  of  an  inter- 
national community  or  society  of  nations  which  are  bound  together  by  the  neces- 
sity of  mutual  aid  and  communion.    He  also  distinguished  clearly  between  Inter- 
national Law  {jus  gentium)  and  the  Law  of  Nature  {jus  naturale).     (9)  GentiliSf 
a  Protestant  Italian  jurist  who  was  appointed  Professor  of  Civil  Law  at  Oxford 
in  1588.     His  chief  work,  De  jure  helli,  which  was  published  in  1598  and  recited 
by  Professor  Holland  in  1877,  fumished  the  model  and  framework  for  the  first  and 
third  books  of  Grotius'  De  jure  helli  ac  pacis.    Gentilis  is  undoubtedly  the  most 
important  of  the  forerunners  of  Grotius,  but  lacks  the  idealism,  passion  for  justice, 
and  broad  humanitarianism  of  the  latter.    He  is  the  founder  of  the  historical 
sdiool  of  international  jurists,  and  is  also  in  some  other  respects  (as  e.g.  in  his  ad- 
vocacy of  the  rights  of  neutrals)  in  advance  of  Grotius. 

On  the  Precursors  of  Grotius,  see  especially  the  voluminous  researches  of  NySi 
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und  Literalur  der  Staaiswissenschaften  (1885),  33  7-475 ;  *  Nys,  Etudes^  espe- 
cially I,  318-406,  on  "  La  revolution  frangaise  et  le  droit  int" ;  *  Ompteda, 
Liieralurdes  Volkerrechts  (1785) ;  Pierantoni,  Die  PortschriUe  des  Volkerrechls 
im  XIX  Jahrkundert  (1899,  trans,  by  Scholz) ;  *  Wheaton,  History  of  the  Law 
of  Nations  (1848),  passim;  Ibid,,  Histoire  des  progr^  du  droit  des  gens  en 
Europe  (4th  French  ed.,  1865). 

Among  the  treatises  which  deal  with  the  subject  in  a  more  or  less  satis- 
factory manner  are  *  Bonfils  (Fauchille),  Calvo,  Chretien,  Despagnet, 
Fiore,  Halleck,*  F.  de  Martens,  *  M6rignhac,  *  Nys,  and  Taylor. 

History  of  the  Science  of  Int  Law.  —  i  Alcorta,  Cours,  ch.  7 ;  i  Mohl, 
Geschickte  und  Literatur  der  Staaiswissenschaften  (1855),  337~47S ;  *  i  Nys, 
Le  droit  int.^  213-328;  *  Ompteda,  Literatur  des  Vdlkerrechts  (1785), 
passim;  Nys,  Notes  sur  I*  histoire  dogmatique  et  liter  aire  de  droit  int,  en  Angle- 
terre  (1888) ;  Ibid.y  Les  theories  pdtitiques  et  le  droit  int,  en  France  jusqu*au 
XVIII  sikky  (1899) ;  Ibid,,  £tudes,  passim;  Les.  fondateurs  du  droit  int, 
(1904),  ed.  par  HUet;  Rivier,  in  i  Holtzendorff's  Handbuchy  §§  85-123; 
Walker,  The  Science  of  Int,  Law  (1893),  passim;  Wheaton,  History  (1848), 
passim.  Among  the  treatises,  see  *  Bonfils,  Calvo,  Fiore,  Halleck,  Manning, 
F.  de  Martens,  *  Nys,  *  Oppenheim,  and  Taylor. 

For  BiUiograpMeSj  see  *  Bon£ls,  Mohl,  *  Nys,  Ompteda,  *  Oppenheim, 
Rivier  in  Holtzendorff,  and  *  Olivart,  Bihliographie  de  droit  int. 

For  Treaties^  see  the.  Collections  and  Summaries  contained  in  Diunont, 
Flassan,  Gardner,  *  Hertslet,  Koch,  *  Martens,  and  the  *  Archives  Diphma- 
tiques.  See  also  the  Supplements  to  Am,  J,  of  Int.  Law,  the  volumes  on 
the  Foreign  Relations  of  the  United  States,  published  as  House  Documents, 
the  British  and  Foreign  State  Papers,  the  Parliamentary  Blue  Books,  and  the 
Documents  published  in  the  Revtde  ghUrdte  de  droit  int,  public  and  the 
Zeitschrifi  fUr  Volkerrecht,  etc. 

The  leading  available  periodicals  on  International  Law  are  as  follows : 
American  Journal  of  International  Law  (since  1907) ;  Revue  ginirale  de 
droit  international  public  (since  1894);  Revtte  de  droit  international  et  de 
legislation  comparie  (since  1869) ;  Zeitschrifi  fUr  Vdlkerrecht  und  Bundes- 
staatsrecht  (since  1907);  and  the  Annuaire  de  I'Institut  de  Droit  Int, 
(since  1887). 

Valuable  articles  and  notes  on  Int.  Law  also  frequently  appear  in  the 
American  Law  Review,  the  Green  Bag,  the  Law  Quarterly  Review,  the  Law 
Magazine  and  Review,  the  Journal  for  the  Society  of  Comparative  Legiskition, 
the  American  Political  Science  Review,  the  Archiv  fiir  dffentliches  Recht, 

more  particularly  his  Le  droit  de  la  guerre  et  les  precurseurs  de  Grotius  (1882) ;  Les 
origines  (1894);  Etudes  (1896  and  1901),  passim,  and  Le  droit  int.,  H,  213-233. 
See  Les  fondateurs  de  droU  int,  (1904),  ed.  by  Pillet,  for  studies  of  Victoria,  Gentilis, 
and  Suarez.  See  also  Holland's  Studies  (1898)  and  Westlake's  Chapters  (1894)  for 
valuable  studies  of  Ayala,  Suarez,  Gentilis,  etc.  Walker's  History  and  Science  of 
Int.  Law,  passim;  Rivier,  in  Holtzendorf's  Handbuch,  I,  §  85 ;  Wheaton's  History 
(1845),  Introduction;  and  Kaltenbom,  Die  VorlaUfer  des  Hugo  Grotius  (184S) 
contain  much  valuable  information. 
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the  Annalen  des  detUschen  Reichs,  Revue  de  droit  public  et  de  la  scienct 
pdUiquey  and  the  Journal  du  droit  international  privi, 

Jvs  Naturak.  —  Ahrens,  Das  Naturrecht  (1846) ;  *  Bryce,  Studies, 
Essay  XI,  546-606;  Burlamaqiii,  Principes  du  droit  naturel  (1747),  passim; 
Carlyle,  History  of  Mediaval  Politicai  Theory^  passim;  Clark  (A.  I.),  on 
"Nattind  Rights/'  in  16  Annals  of  Am,  Acad,  Soc,  and  Pol,  Sci,,  212-216; 
*  Diuming,  Political  Theories,  Ancient  and  Mediaval  and  Prom  Luther  to  Mon- 
tesquieu (2  vols.),  passim;  Gierke,  Johannes  Altkusius  und  die  naturrecht- 
lichen  Theorien,  passim;  Hibben,  in  4  Int.  J,  of  Ethics ,  133-160;  Holland, 
Jurisprudence  (loth  ed.),  6,  30-38 ;  Lorimer,  The  Institutes  of  the  Law  of 
Nations  (1883),  in  2  vols.,  passim;  2  Lowell,  Government  of  England,  477- 
488;  *  Maine,  Ancient  Law  (Pollock's  ed.),  chs.  3  and  4,  and  Pollock's  note 
in  Appendix;  Mackintosh,  The  Law  of  Nature  and  Nations  (1828)  (see 
also  his  Miscel.  Works,  27-43) ;  Miller,  Philosophy  of  Law,  Appendix  A, 
37^383 ;  Pollock,  Expansion  of  the  Common  Law;  Pnlszky,  Theory  of  Law 
and  Civil  Society,  ch.  4,  77-83 ;  *  Ritchie,  Natural  Rights,  especially  ch.  5 ; 
Rutherford,  Institutes  of  Natural  Law  (1832,  2d  Am.  ed.),  especially  Bk.  I, 
chs.  I,  2,  and  5  and  ch.  9  of  Bk.  II ;  Salmond,  in  2  Law  Quarterly  (1895), 
121-143  'y  Taylor  (T.  W.),  in  i  Annals  Am,  Acad,  Soc,  and  Pol.  Sci,  (1891), 
558-585 ;  2  Taylor  (H,  O.),  The  MeduBval  Mind,  ch.  33 ;  *  Voigt,  Das  jus 
naturale  et  gentium  der  Rdmer  (1856)  in  4  vols.,  passim;  Walker,  History, 
passim;  *  Willoughby,  Political  Theories,  249  ff.  and  281  ff. ;  Ibid.,  The 
Nature  of  the  State,  ch.  5,  pp.  89-115. 


PART  I 

STATES  — THE  SUBJECTS  OF  INTERNATIONAL  LAW 

CHAPTER  V 

STATES  AS  INTERNATIONAL  PERSONS  AND  MEMBERS  OF  THE 

INTERNATIONAL  COMMUNITT 

87.  States  the  Main  Subjects  of  Intematioiial  Law.  —  The 

main  International  Persons  or  Subjects  of  International  Law  are 
States  ^  —  the  only  entities  which  can  become  real  members  of 
the  international  commimity.  Strictly  speaking,  in  inter- 
national relations  States  alone  have  legal  rights  and  duties. 
Though  the  Law  of  Nations,  in  certain  cases,  regulates  relations 
between  States  and  individuals  as  well  as  between  the  States 
themselves  and  thus  appears  to  deal  directly  with  individuals 
(as  in  the  case  of  pirates  and  blockade  runners),  the  laws  them- 
selves are  rules  between  States,  and  it  is  only  as  members  of  a 
recognized  political  commimity  that  individuals  can  really  be 
said  to  possess  international  rights  and  obligations.^ 

^  The  only  important  exceptions  to  this  rule  are  insuigent  communities  whose 
belligerency  has  been  recognized.  These  enjoy  a  certain  legal  status  as  Interna- 
tional Persons  for  purposes  of  warfare.  They  may  be  regarded  as  inchoate  or  em- 
bryonic States.  See  infray  §  115.  The  Papacy  is  an  apparent  rather  than  a  real 
exception.     See  infra,  §  89,  p.  95. 

*  Some  publicists  (as  e.g.  Hefifter,  §§  14,  58;  Lawrence,  Principks,  3d  cd., 
§§  42,  54-55 ;  Kaufman,  Die  Rechlskraft  des  intemalional  Rechts,  §§  1-4;  Westlake, 
Chapters,  p.  2 ;  and  Wheaton,  §  19)  claim  that  individuals  also  are  subjects  of  Inter- 
national Law;  but  this  view  is  obviously  based  upon  a  confusion  of  terms.  Per- 
sons and  things  are  objects,  not  subjects  of  the  Law  of  Nations.  Westlake  (Chapters^ 
p.  2)  asserts  that  "it  would  be  pedantic  to  deny  that  the  pirate  and  the  blockade 
runner  are  subjects  of  International  Law/'  but  he  admits  that  "it  is  only  by  virtue 
of  rules  prevailing  between  States  that  they  are  so.''  Rehm  {Untertanen  als  Sub- 
jekte  viflkerreckUiche  Pfiichten,  in  i  Zeitschrift,  53-55)  thinks  that  individuals  partake 
of  the  nature  of  subjects  of  the  international  community  as  far  as  international 
duties  are  concerned.    He  raises  the  very  interesting  question  whether  such.  Inter- 

9a 
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88.  The  Essential  Characteristics  of  a  State.'  —  A  State  is  a 
permanent  association  of  people  politically  organized  upon  a 
definite  territory  and  habitually  obeying  the  same  autonomous 
government.  Its  essential  and  distinguishing  characteristics  are : 
(i)  A  people  permanently  organized  for  political  purposes,  i.e. 
the  maintenance  of  law,  liberty,  and  a  relative  equality  of  oppor- 
tunity as  conditions  necessary  for  individual  and  social  well- 
being.    (2)  A  definite  territory  containing  inhabitants  sufii- 

natknial  Commissioiis  as  that  of  the  Danube  do  not  create  international  rights  and 
obligations  for  individuals.  We  might  also  ask  whether  International  Unions  do 
not  partake  of  the  nature  of  International  Persons  and  create  international  legisla- 
tion directly  binding  upon  individuals  as  well  as  upon  States.  But  at  the  present 
imperfect  stage  in  the  development  of  the  oiganization  and  functions  of  these 
bodies,  it  is  probably  safer  to  deny  them  the  character  of  international  personality 
and  to  maintain  that  they  only  create  law  binding  upon  States. 

Heffter  (§§  14, 48)  appears  to  be  alone  in  holding  that  sovereigns  and  diplomatic 
agents  form  a  special  category  of  subjects  of  International  Law.  They  are  merely 
organs  and  representatives  of  the  State  in  international  relations. 

Several  of  the  authorities  (Bluntschli,  Arts.  23, 360-363, 370;  Bonfils,  Nos.  157, 
397  ff. ;  I  Fiore,  Nos.  680 ff. ;  Heffter,  §  58 ;  and  zF.de  Martens,  §§  85-87)  maintain 
that  man  is  a  subject  of  International  Law  by  reason  of  his  existence  as  a  human 
being;  and  that  as  such  he  possesses  certain  primordial,  inherent,  fundamental 
rights  which  are  guaranteed  by  the  Law  of  Nations.  Such  are,  e.g.  the  rights  of 
existence,  liberty,  protection  of  life  and  property,  emigration  and  expatriation, 
freedom  of  worship,  etc.  These  so-called  rights  of  mankind  are  undoubtedly 
supported  by  a  vast  powerful  public  sentiment ;  but,  with  the  exception  of  the 
rights  of  protection  against  the  depredations  of  pirates  and  slave  traders,  they 
cannot  be  said  to  be  guaranteed  by  the  positive  Law  of  Nations.  Still  less  do  they 
confer  international  personality  upon  individuak  who  must  ordinarily  look  to  the 
respective  governments  to  which  they  owe  allegiance  for  the  effective  protection  of 
their  international  rights  and  interests. 

For  the  correct  view,  see  especially  Gareis,  §  53;  *Heilbom,  System,  58-138; 
Holland,  Jurisprudence  (loth  ed.),  126, 355, 384  flf. ;  * Jellinek,  OejfetU.  Rechi,  310- 
314;  Liszt,  a  5  and  11 ;  2  Lorimer,  131 ;  *  i  Oppenheim,  (§  13,  288-293,  344;  i 
Moore,Z>f;ei/,§3;  i  Rivier,p.48;  Stoerk,in2  Holtzendorff,  §§113-1 14 ;Triepely 
Vdlkeneckiu.  LandesrecJU,  13-21 ;  * Ullmann  (2d ed.),  §§  19, 107 ;  and Zom,  §  6. 

Arts.  3-5  of  the  Convention  relative  to  the  Establishment  of  an  International 
Prize  Court  adopted  by  the  Second  Hague  Peace  Conference  (1907)  provide  for 
appeal  in  certain  cases  by  individuals  as  well  as  States.  This  may  possibly  be 
regarded  as  a  minor  exception  to  the  rule  that  States  are  the  sole  subjects  of  inter- 
national law.  On  the  other  hand,  it  may  be  argued  that  individuals  even  in  these 
cases  only  enjoy  this  right  of  appeal  as  nationals  of  some  particular  State. 

'  For  various  definitions  of  the  State,  see  Bry,  No.  28 ;  *  Bonfils,  Nos.  160-162 ; 
I  Calvo,  §  39 ;  *  Gamer,  IrUrod.  to  Pol.  Set.,  39  £f. ;  Heffter,  §  15 ;  Holland,  Jurispru- 
dence (loth  ed.) ,  45  ff . ;  Jellinek ,  Das  Recht  des  modemen  Staates  ( 2d  ed.,  1 905) ,  p.  1 73 ; 
Lozt,  §  5 ;  *  I  Moore,  Digest,  §  3 ;  Pomeroy,  §§  49  ff. ;  *  i  P.-Fod6r6.  Nos.  69-  81 ; 
Lawrence  (3d  ed.),  Principles,  p.  56 ;  Le  Fur,  in  i  Zeitschrift,  222 ;  i  Rivier,  45-48 ; 
*  Scott,  Cases,  24-37 ;  Snow,  International  Law,  §  4. 
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ciently  civilized  and  numerous^  and  resources  sufficient  to  insiue 
a  certain  degree  of  permanence,  stability,  and  independence. 
(3)  A  certain  degree  of  sovereignty,  or  autonomy  and  independ- 
ence (i.e.  relative  freedom  from  a  higher  or  an  external  control) 
and  a  government  which  is  habitually  obeyed. 

89.  Associations  or  Institutions  which  do  not  enjoy  Interna- 
tional Personality.  —  Among  associations  or  institutions  which 
do  not  enjoy  international  personality  may  be  mentioned : 

(i)  Member-States  of  a  Federal  Union  like  that  of  the  United 
States. 

(2)  Savages,  nomads,  pirates,  and  certain  barbarous  tribes 
and  societies  or  States  which  have  not  as  yet  attained  a  sufficient 
degree  of  civilization  or  form  of  political  organization  adapted  to 
the  needs  of  international  intercourse. 

(3)  Commercial  corporations  and  Chartered  Companies  ^  like 
the  old  British  East  India  or  present-day  African  Companies. 
These  companies  sometimes  exerdse  enormous  political  powers, 
even  to  the  extent  of  making  treaties  and  waging  war ;  but  thdr 
powers,  however  great,  are  merely  delegated  ones.  In  the  case 
of  Great  Britain  at  least,  the  charters  are  mere  grants  of  the 
British  Crown  which  may  be  revoked  at  any  time  for  sufficient 
cause.  Besides,  they  are  at  the  mercy  of  the  sovereign  Imperial 
Parliament  which  did  not  hesitate  to  abolish  the  old  East  India 
Company  altogether  in  1858.  Yet  it  cannot  be  denied  that  some 
of  these  Companies  do  enjoy  a  sort  of  de  facto  international  per- 
sonality, but  they  have  no  legal  status  in  international  law. 

(4)  The  same  may  be  said  of  self-governing  colonies  or  prov- 
vinces  like  Canada  and  Australia.  They  are  not  only  far  more 
autonomous  than  the  States  of  our  Federal  Union,  but  they  even 
enjoy  a  degree  of  external  independence,  or  a  sort  of  de  jacio 


'  No  rule  can  be  laid  down  as  to  the  number  of  inhabitants  or  amount  of  territory 
necessary  to  the  existence  or  recognition  of  a  State.  Sovereignty  and  international 
personality  are  enjoyed  by  States  as  small  as  Monaco  with  a  territory  of  15  square 
kilometers  and  3137  inhabitants  (according  to  i  Fiore,  p.  269  n.),  and  as  large  as 
the  British  Empire  with  its  400,000,000  inhabitants  and  11,500,000  square  nules. 

*  Lawrence  {Principles,  3d  ed.,  §  54)  claims  that  such  privileged  corporations 
are  subjects  of  International  Law  in  a  double  sense :  (a)  as  are  individuals  and  ordi- 
nary corporations ;  (b)  as  occupying  a  special  international  position.  Lawrence 
does  not  appear  to  have  succeeded  in  making  converts  to  this  opinion,  and  has 
somewhat  modified  his  views  in  his  4th  ed.,  §§  34, 43. 
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iniemational  personality.*  But  their  constitution,  although 
made  and  enacted  by  themselves,  are  technically  grants  of  the 
British  Parliament ;  and  such  freedom  as  they  enjoy  in  connec- 
tion with  the  negotiation  of  commercial  treaties  and  the  like  is 
due  to  the  discretion  and  wisdom  of  the  British  Government. 

(5)  Mere  racial,  social,  political,  and  religious  groups  or  insti- 
tutions, such  as  nationalities,^  social  classes,  political  parties, 
and  churches.^  These  may  and  often  do  exercise  an  important 
influence  upon  international  relations,  but  they  do  not  have 
even  de  facto  international  personality. 

(6)  The  Papacy  or  the  Pope,*  who  ceased  to  be  a  real  member  of 
the  international  community  upon  the  annexation  of  Rome  by 
Italy  and  his  consequent  loss  of  all  temporal  power  in  1870. 
But  the  Pope  still  retains  an  apparent  international  personality. 
He  still  continues  to  send  and  receive  diplomatic  envoys  and 
to  make  ecclesiastical  treaties  named  Concordats.  These  agree- 
ments are  not,  however,  treaties  in  the  international  sense  of 
that  term ;  and,  although  his  representatives  enjoy  the  privileges 
and  immunities  of  diplomatic  agents  as  a  matter  of  traditional 
usage  and  courtesy,  they  are  ecclesiastical  rather  than  interna- 
tional officials.    The  Pope  as  such  has  no  international  rights  or 

*  Thus  Canada  participates  in  negotiations  with  foreign  Powers  like  the  United 
States  and  practically  dictates  the  terms  of  treaties  relative  to  commerce,  intema- 
tiooal  copyright,  fisheries,  etc.  See  e.g,  z,  2,  and  5  Moore,  Digest ^  §{  168, 182  (p. 
54),  840,  etc. 

7  The  main  champions  of  the  theory  that  nationalities  are  real,  or  at  least  desir- 
able, subjects  of  International  Law  are  Italian  publicists.  This  theory  is  based  upon 
the  view  that  nations  are  the  natural  units  of  international  relations,  and  have  an 
inherent  right  to  form  themselves  into  States.  Even  admitting  this  to  be  the  case, 
the  legal  status  of  such  units  would  depend  upon  their  recognition  as  members  of 
the  International  Community. 

Upon  the  principle  of  nationality,  see  especially  DeRoquette-Buis8on,Z)ti  pHn- 
cipe  des  naiionalUis  (1895).  For  good  criticisms  of  this  theory,  see  x  Nys,  337- 
348 ;  I  P.-Fod^r€,  Nos.  48-68 ;  and  i  M^rignhac,  330  ff . 

For  references,  see  the  notes  in  Bonfils  (5th  ed.),  9 ;  i  Fiore,  244 ;  x  Rivier,  49 ; 
and  the  Bibliography  in  De  Roquette-Buisson. 

'  Fiore  (DroUinter, codijU  (191 1),  Arts.  8, 12, 65,  etc.)  phices  the  Roman  Cath- 
olic Church  in  the  category  of  international  persons.  This  opinion  is  shared  by 
Chr6tlen,  No.  77.    This  view  is  unworthy  of  serious  refutation. 

*The  international  status  of  the  Pope  is  regulated  by  the  Italian  Law  of  Guar- 
antees of  1871.  For  the  English  text  of  this  law,  see  i  Halleck  (Baker's  3ded.)i 
143-145.  It  guarantees  his  inviolability  and  secures  him  in  the  enjo3rment  of 
certain  rights  and  privileges  ordinarily  enjoyed  only  by  sovereigns.  On  the  Inter- 
national Status  of  the  Pope,  see  the  Bibliography  at  the  end  of  this  chapter. 
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duties,  inasmuch  as  he  is  without  temporal  subjects  or  territory. 
He  is  an  object  rather  than  a  subject  of  International  Law.  As 
an  evidence  of  his  exclusion  from  the  society  of  nations,  we  may 
point  to  the  fact  that  he  was  not  invited  to  either  of  the  Hague 
Peace  Conferences  of  1899  or  1907. 

90.  Extent  of  the  Application  of  International  Law  to  Barba- 
rians and  Savages.  —  Leading  authorities  ^^  on  International  Law 
accept  Lorimer's  division  of  himianity  into  three  concentric 
circles  or  spheres  —  civilized,  barbarous,  and  savage."  Only 
States  with  a  certain  degree  of  civilization  somewhat  resembling 
that  of  Western  Europe  and  America  are  held  to  be  entitled  to 
full  recognition  as  members  of  the  international  commimity. 
This  is  because  a  certain  amount  of  mutual  imderstanding  and 
reciprocity  of  interests  is  essential  to  advantageous  and  con- 
tinued international  intercourse,  and  the  existence  of  States  with 
the  will  and  capacity  to  fulfill  their  international  obligations  is  a 
necessary  qualification  for  membership  in  the  modem  family  of 
States. 

Although  our  system  of  International  Law  has  imdoubtedly  had 
a  Christian  origin  in  the  sense  that  it  was  developed  by  the  so- 
called  Christian  nations  of  Western  Europe  and  bears  some  traces 
of  Christian  influence,  it  should  not  be  described  as  essentially 
Christian  or  European  in  character,  as  has  been  done  by  some 
publidsts.^^  It  is  as  applicable  to  non  Christian  and  non- 
European  States  as  to  States  of  Christian  and  European  origin. 
From  the  standpoint  of  the  Law  of  Nations,  the  main  test  of 
civilization  ^'  is  to  be  found  in  the  quality  of  the  existing  Govern- 
ment. As  far  as  race  and  religion  are  concerned,  China,  Japan, 
and  Turkey  are  as  well  qualified  for  membership  in  the  inter- 
national community  as  are  Russia,  Spain,  and  the  United  States. 

On  the  other  hand  there  are  publicists  **  who  maintain  that  the 
scope  of  International  Law  is  as  wide  as  humanity  itself  and  that 
its  range  extends  over  the  whole  earth.    This  view  is  in  conflict 


"  E.g.  Bonfils,  No.  44;  i  Nys,  123  f.;  and  Pillet,  in  i  R.  D.  P.  I.  (1894),  i  flf. 
*^  Lorimer,  The  Institutes  of  th§  Law  of  Nations  (1883),  6k.  11,  chs.  2  and  17,  and 
Bk.  Ill,  ch.  2. 

"  For  example,  by  Heffter,  §  7 ;  i  F.  de  Martens,  §  41 ;  and  i  Lorimer,  Bk.  I,  ch.  7. 

"  Westlake,  Chapters ^  p.  141. 

"  For  example,  Bluntschli,  Arts.  7-8;  and  Bonfils,  No.  40. 
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with  the  actual  practice  of  nations,  more  particularly  with  the 
practice  of  those  States  exhibiting  colonizing  or  imperialistic 
tendencies. 

The  Law  of  Nations  can  be  only  partially  applied  to  barbarians 
or  half-dvilized  peoples,^^  and  still  less  to  savages ;  but  it  should 
be  applied  to  the  greatest  extent  practicable.  Treaties  with  such 
peoples  are  morally  binding,  but  it  cannot  be  maintained  that 
they  are,  strictly  speaking,  a  legal  obligation ;  for  savages  at 
least  are  almost  wholly  without  that  sense  of  understanding  and 
capacity  for  government  which  would  make  them  the  proper 
subjects  of  legal  rights  and  duties.  They  could  not  be  held  to 
a  sufficient  degree  of  accountability.  But  this  makes  the  moral 
responsibility  of  those  who  deal  with  them  all  the  greater. 

91.  The  Members  of  the  International  Community.  —  The 
most  active  members  of  the  international  commimity,  as 
evidenced  by  their  participation  in  the  work  of  the  Second 
Hague  Peace  Conference,  are,  arranged  in  alphabetical  order,  as 
follows:  The  Argentine  Republic,  Austria-Hungary,  Belgium, 
Bolivia,  Brazil,  Bulgaria,  Chile,  China,  Colombia,  Cuba,  Den- 
mark, Ecuador,  France,  Germany,  Great  Britain,  Greece, 
Guatemala,  Haiti,  Holland,  Italy,  Japan,  Luxemburg,  Mexico, 
Montenegro,  Nicaragua,  Norway,  Panama,  Paraguay,  Peru, 
Persia,  Portugal,  Roiunania,  Russia,  San  Domingo,  San  Salvador, 
Servia,  Siam,  Spain,  Sweden,  Switzerland,  Turkey,  The  United 
States,  Uraguay,  and  Venezuela.** 

Less  active  members  of  the  international  community  are 
Abyssinia,    Costa   Rica,    Ethiopia,    Honduras,*^   Liberia,   and 

^  For  interesting  judicial  opinions  on  the  status  of  half-dvilized  peoples  like  the 
Moroccans  and  Algerine  pirates,  see  Sir  William  Scott  in  the  cases  of  The  Helena 
(iSoi),  4  C.  Rob.,  4;  The  Madonna  del  Burso  (1802),  4  C.  Rob.,  169;  and  The 
Hurtige  Bane  (iSoi),  3  C.  Rob.,  324.    See  Scott,  Cases^  2-3  n.  and  45  ff. 

^*  All  of  these  States  are  fully  sovereign  with  the  exception  of  Belgium,  Cuba, 
Luzembuig,  and  Switzerland;  but  a  number  of  them  are  of  slight  international 
importance,  as  e,g,  Haiti,  Panama,  San  Domingo,  the  Central  American  States, 
and  Montenegro.  It  is  worth  noting  that  of  the  44  States  represented  at  the  Hague 
Conference  of  1907,  twenty-one  were  European,  nineteen  American,  and  four  purely 
Asiatic.    The  vote  of  Montenegro  was  cast  by  Russia. 

There  is  stiO  a  disposition  to  consider  China,  Persia,  and  Siam  as  incomplete 
members  of  the  family  of  nations ;  but  in  view  of  the  awakening  of  the  East  and  the 
participation  of  these  States  in  the  work  of  the  Hague  Conferences  of  1899  and  1907, 
this  attitude  can  scarcely  be  maintained  much  longer,  at  least  in  respect  to  China. 

^  Costa  Rica,  Honduras,  Ethiopia,  and  Korea  were  invited  by  Russia  to  send 
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Morocco.  The  small  principalities  of  Monaco,  Lichtenstein, 
and  San  Marino  are  fully  sovereign  States;  but,  although  they 
undoubtedly  enjoy  a  certain  degree  of  international  personality, 
they  can  hardly  be  considered  full  members  of  the  family  of 
nations.  The  same  is  true  of  the  member-States  of  the  German 
and  Swiss  Federal  Unions  and  semi-sovereign  States  ^®  like  Annam, 
Crete,  Egypt,  Tunis,  and  Zanzibar.  Afghanistan  seems  to  be 
an  example  of  a  fully  sovereign  half-dvilized  State  which  is 
wholly  without  the  pale  of  the  international  commimity.  The 
Soudan  is  under  the  condominium  (double  protection)  of  Great 
Britain  and  Egypt.  It  is  probably  not  a  member  of  the  inter- 
national community. 
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delegates  to  the  Second  Hague  Conference.  Costa  Rica  and  Ethiopia  failed  to 
send  representatives;  those  sent  by  Korea  were  not  admitted,  owing  to  the  Pro- 
tectorate established  by  Japan  in  1904;  while  those  of  Honduras  appeared  so  late 
that  they  took  no  part  in  its  work.  Scott,  The  Hague  Peace  Conferences,  U,  p. 
180  n.  It  may  be  remarked  that  Costa  Rica  and  Honduras  seem  to  be  entitled 
to  full  membership  in  the  society  of  nations  if  they  choose  to  claim  this  privi- 
lege; but  so  much  can  scarcely  be  claimed  for  half-dvilized  States  like  Abyssinia, 
Afghanistan,  Ethiopia,  and  Morocco. 

^  For  a  list  of  Protectorates,  see  infra,  §  105. 


CHAPTER  VI 

GLASSXFICATION  OF  STATES 

92.  Double  Classification  of  States.  —  From  the  standpoint 
of  International  Law,  States  may  be  doubly  classified  into 
Sovereign  and  Part-Sovereign;  and  into  Simple,  Composite, 
and  Dependent. 

93.  Sovereign  States  and  Sovereignty  Defined.  —  Sovereign 
States  are  those  which  are  fully  autonomous  and  independent, 
ix.  wholly  free  from  all  higher  control  —  a  freedom  not  fully 
enjoyed  by  Part-Sovereign  States.  Sovereignty*  is  one  and 
the  same  power,  will,  or  capacity  inherent  in  the  State ;  *  but 

^  It  Is  not  necessaiy  for  our  purpose  to  eater  into  any  discussion  of  the  many  and 
complicated  theories  req>ecting  the  nature  of  sovereignty  which  have  been  held 
since  the  term  was  introduced  into  political  science  by  Bodin  in  I576,  His  defini- 
tion of  sovereignty  as  "supreme  power  (the  sumwiufH  imperium  or  suprema  patesias) 
over  citizens  and  subjects,  unrestrained  by  the  laws,"  is  still  perhaps  the  best,  as 
it  certainly  is  the  simplest  which  has  ever  been  formulated.  Bodin,  De  repMica, 
Ub.  I,  cap.  8.  Grotius  (lib.  x,  cap.  IH,  {  7)  defined  sovereignty  as  "the  power  whose 
acts  are  not  subject  to  the  control  of  another,  so  that  they  may  be  made  void  by 
the  act  of  any  other  human  will."  For  other  definitions  see  Gamer,  Intrad.  to 
Pci.  Sci,,  239. 

A  few  recent  publicists  deny  the  sovereignty  as  well  as  the  personality  of  the 
State.  M.  Duguit,  the  leading  representative  of  this  school,  substitutes  the  idea 
of  solidarity  which  he  declares  to  be  the  fundamental  fact  of  all  human  society. 
Duguit,  6h$des  de  droit  piMic,  I,  ch.  x. 

'  The  authorities  are  divided  on  the  question  whether  sovereignty  is  an  essential 
characteristic  of  the  State. 

Among  those  who  answer  in  the  negative  are  Brie,  StacUnoerbindungm,  2-16; 
Jellinek,  Staatenverbindungen,  36  £F.  and  Das  Rechl  des  mod,  Staates  (2  Aufl.),  passim, 
especially  472  ff.;  Laband,  Staahreckl  (2  Aufl).,  61  ff.;  Le  Fur  und  Posener,  2; 
George  Meyer,  StaaisrechiUche  ErUrterungen,  3  ff.,  and  Siaatsrechi  (4  Aufl.),  4  ff. ; 
yoa  Mohi,  EmyklopSdie,  86;  i  Oppenheim,  SS63ff.;  Rehm,  AUg.  Staatslekre, 
63  ff.;  Schulze,  Lehrbuch,  26  ff.;  and  Rosin,  Soweraenetaet,  etc.,  27  ff. 

Ainong  those  who  answer  the  question  in  the  affirmative  are  Borel,  Etude  sur 
la  SOU9.,  52  ff.  and  167;  Bomhak,  AUg.  Staaislekre,  9;  Hftnel,  i  Staaisreckt,  113, 
798;  Le  Fui,  J6ua  fidiral,  395  ff.;  i  M6rignhac,  TraiU,  197  ff.;  von  Seydel« 
Bayeriskces  Staatsrechi,  passim;  and  Zom,  i  StaatsreclU  (2  Aufl.),  47  ff.,  84  ff. 
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it  has  a  double  aspect  —  an  external  as  well  as  an  internal 
face.' 

94.  Intemal  Sovereignty.  —  On  its  internal  side,  sovereignty 
implies  such  supreme  control  over  everything  found  on  a  State's 
territory  and  such  power  to  regulate  the  conduct  of  its  subjects 
as  may  be  necessary  to  realize  the  purpose  for  which  the  State 
exists.  To  this  end  it  sets  its  own  limits  as  to  the  extent  and 
scope  of  its  power  or  jurisdiction.  The  Germans  call  this  the 
CompetenZ'Competenz. 

95.  Limitations  on  External  Sovereignty. — On  its  external 
side,  sovereignty  may  be  limited  in  various  ways : 

(i)  By  the  rules,  principles,  and  customs  of  International 
Law.  For  a  violation  of  these  rules  which  are  binding  upon  all 
members  of  the  international  community,  a  State  is  inter- 
nationally responsible. 

(2)  The  conventional  Law  of  Nations  or  treaties,  subject  to 
the  clause  rebus  sic  statUibus  which  is  generally  implied.  For  a 
serious  breach  of  its  express  agreements,  a  State  is  responsible 
to  those  members  of  the  family  of  nations  whose  rights  have 
been  violated. 

(3)  Certain  delegations  of  sovereignty  and  State  servitudes,* 
such  as  the  exercise  of  financial,  judicial,  or  administrative 
functions  by  representatives  of  a  foreign  Power,  and  the  tem- 
porary occupation  of  territory  by  foreign  troops,  etc. 

(4)  Treaties  of  alliance,  guarantee,*^  and  protection  by  which  a 
State  obligates  itself  to  give  aid  to  another  imder  certain  condi- 
tions or  to  assist  in  maintaining  a  certain  state  of  affairs  agreed 
upon. 

(5)  Certain  relations  of  suzerainty  and  vassalage  or  protection 
and  dependence  which  are  supposed  not  to  be  in  derogation  of 
sovereignty.  Such  were  the  feudal  relations  between  the  Holy 
Roman  Empire  and  the  States  of  Germany  between  1648  and 

'  On  the  distinction  between  external  and  intemal  sovereignty,  see  Bluntschli, 
Arts.  64  ff.;  *Bonfils  (Fauchillc),  No.  164;  Despagnet,  No.  74;  Heffter  (Geffcken), 
S  19;  Holland,  Jurisprudence  (loth  ed.),  4S-49,  359-361,  384;  *  Jellinek,  Das  Reckt 
des  mod.  Staates,  461-470;  *Le  Fur,  in  i  ZeUschrifl  (1906),  232  ff.;  Ibid,,  VEiai 
fed^aly  443  ff.;  I  M6rignhac,  117  ff.,  162  ff.;  Snow,  §  5;  Ullmann  (aded.),  §  19, 
p.  89 ;  Wheaton,  §  20. 

*  On  International  Servitudes,  see  infray  §§  i66-x68. 

'  On  Treaties  of  Guarantee,  see  infra,  \  301. 
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1806,  the  position  of  Napoleon  I  in  his  relations  with  the  members 
of  the  Confederacy  of  tiie  Rhine  and  other  European  States  like 
Spain  and  Naples,  and  the  former  relations  between  the  Ottoman 
Empire  and  such  States  as  Bulgaria,  Roumania,  etc. 

It  is  generally  held  that  the  above  limitations  or  restraints 
are  not  legal  restrictions  on  sovereignty  on  the  grounds  that  they 
are  mere  delegations  of  power,  or  that  they  do  not  really  bind  the 
will  or  power  of  the  sovereign  who  has  thus  freely  chosen  to  bind 
himself  ^  through  auUhlimiUUion  or  auto-determinoHon. 

But  there  are  many  instances  where  the  relations  between 
States  are  of  such  a  nature  that  it  cannot  be  maintained  that  all- 
the  States  involved  in  the  relationship  are  sovereign.  To  these 
cases  the  terms  "part-sovereign,"  "semi-sovereign,"  "non-sover- 
eign," and  "  dependent "  have  been  variously  applied.  They  in- 
clude members  of  Federal  and  Real  Unions,  Confederacies,  and 
the  majority  of  those  States  which  are  said  to  be  under  the  pro- 
tection of  another  State. 

The  above  analysis  shows  that  external  sovereignty  or  inde- 
pendence must  not  be  understood  in  any  absolute  or  unre- 
stricted sense.  Whatever  may  be  the  case  in  theory,  in  practice 
it  is  very  much  limited  ^  and  wholly  relative.  Although  it  is 
well  to  insist  that  States  must  enjoy  a  certain  degree  of  autonomy 
and  independence  in  order  to  possess  an  international  status,  the 
Law  of  Nations  must  also  take  cognizance  of  the  other  great  fact 
of  interdependence  or  the  international  solidarity  of  modem 
States  and  peoples. 

96.  Classification  of  States.  —  Besides  the  division  into 
sovereign  and  part-sovereign,  States  may  also  be  classified  into 
simple  or  unitary,  composite,  and  dependent  or  semi-sovereign. 

*  By  means  of  a  legal  fiction,  the  sovereign  defeated  in  warfare  is  also  supposed 
to  have  freely  consented  to  such  humiliating  terms  {e.g.  the  cession  of  territory, 
the  limitation  of  his  land  or  naval  forces,  and  the  demolition  of  fortresses)  as  may 
have  been  imposed  upon  him  by  a  treaty  of  peace. 

But  "if  a  State  .  .  .  parts  with  its  rights  of  negotiation  and  treaty,  and  loses  its 
essential  attributes  of  independence,  it  can  no  longer  be  regarded  as  a  sovereign 
State,  or  as  a  member  of  the  great  family  of  nations.  **  1  Halleck  (Baker's  3d  ed.), 
p.  69 ;  if.i  PhiUimore,  §{  75-76. 

The  mere  payment  of  tribute  is  not  regarded  as  in  derogation  of  sovereignty. 

'  That  sovereignty  does  not  imply  unlimited  power  is  dearly  shown  by  Jelllnek, 
Das  RedU  des  mod.  SiaaieSy  461-470.  Cf,  Ibid.y  Staatenverbindungenf  35  ff.,  and 
Geset9  und  Verordnung,  196  ff.  See  also  Le  Fur,  itat  federal,  438  ff. ;  and  i  M^ri^ 
gnhaCy  TraiUy  219  ff. 
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97.  (I)  Simple  States.  —  Simple  States  are  those  with  a  single 
supreme  central  government  representing  the  will  and  power  of 
the  State,  "  whether  it  be  the  will  of  a  sovereign  ruler,  or  the 
collective  will  of  a  popular  body  or  a  representative  assembly."' 

They  include  such  complex  incorporate  unions  with  colonies 
and  dependencies  like  the  British  Empire  as  well  as  simple  unitary 
States  like  Holland  and  Italy.  The  majority  of  Simple  States 
are  fully  sovereign  and  independent,  and  enjoy  complete  inter- 
national personality. 

"  The  Simple  State  may  be  either  single,  i.e.  wholly  sei>arate 
and  distinct  from  any  other  State,  or  it  may  be  connected  with 
another  State  by  what  is  called  a  Personal  Union."  • 

98.  Personal  Unions.  —  A  Personal  Union  consists  of  several 
States  temporarily  united  tmder  the  same  ruler  or  sovereign.  It 
is  not,  properly  speaking,  a  composite  State,  nor  does  it  enjoy  any 
degree  of  international  personality.  Each  State  retains  its  own 
sovereignty,  and  remains  a  distinct  and  separate  International 
Person  or  Subject  of  International  Law.*° 

With  the  annexation  of  the  Congo  Free  State  by  Belgium  in 
1908,  the  last  existing  example  of  a  Personal  Union  disappeared. 
The  other  historical  illustrations  of  this  form  of  so-called  union 
most  frequently  dted  are :  the  dynastic  Union  between  Great 
Britain  and  Hanover  extending  from  1714  to  1837 ;  that  between 
the  Netherlands  and  Luxemburg  between  181 5  and  1890;  that 
of  Prussia  and  the  principality  of  Neuch&tel  down  to  1857 ;  and 
the  Union  between  Spain  and  the  Holy  Roman  Empire  during 
the  reign  of  the  Emperor  Charles  V  in  the  sixteenth  century. 

99.  (II)  Composite  States.  —  Composite  States  are  permanent 
Unions  or  associations  of  two  or  more  States  with  certain  common 
functions  and  organs  of  government.  From  the  standpoint  of 
International  Law,  they  may  be  classified  into  Real  Unions, 
Confederacies,  and  Federal  Unions. 

100.  (i)  Real  Unions.  —  A  Real  Union  exists  where  several 
States,  otherwise  sovereign  and  independent,  are  perpetually 

'  I  Moore,  Digest,  p.  31 

nbid. 

^^  The  question  has  often  been  raised  whether  one  member  of  a  Peraonai  Unioii 
may  wage  war  against  another.  Theoretically,  this  would  be  possible ;  practically, 
it  is  improbable  in  the  highest  degree. 
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.  united  under  the  same  dynasty,  so  that  they  together  form  a 
single  International  Person.^^  Each  member  of  the  Union  re- 
tains its  internal  sovereignty  and  its  own  constitution ;  but  there 
are  at  least  common  ministers  or  joint  councils  who  advise  the 
monarch  on  questions  affecting  the  interests  of  the  Union  "  as  a 
whole,  more  especially  in  matters  pertaining  to  war  and  peace, 
the  common  finances,  the  control  of  the  army  and  navy,  and  the 
conduct  of  foreign  affairs. 

Since  the  separation  of  Norway  and  Sweden  "  in  1905,  the  sole 
surviving  Real  Union  of  international  importance  ^*  is  that  formed 
by  Austria-Himgary,  at  least  since  1867." 

loi.  (2)  Confederacies.  —  A  Confederacy  (Slaatenbund  or 
league  of  States)  is  a  permanent  association  or  imion  of  States 
joined  together  by  treaty  or  compact  for  purposes  of  common  de- 
fense and  general  welfare.  The  Union  has  organs  and  functions 
of  its  own,  especially  for  the  conduct  of  foreign  affairs ;  but  each 

^  Nevertheless  the  separate  ipembers  may  also  enjoy  a  certain  degree  of  inter- 
natbiial  personality,  Thus  Norway  and  Sweden  had  separate  conunerdal  flags 
and  extradition  treaties. 

"  Norway-Sweden  did  not  have  even  a  common  Minister  of  Foreign  Affairs, 
the  king  acting  through  the  Swedish  Foreign  Minister ;  in  questions  touching  the 
interest&  of  both  kingdoms,  the  monarch  was  bound  to  take  the  advice  of  joint 
Councils  of  State.  Matters  of  interest  common  to  both  countries  were  regulated 
by  concurrent  identical  laws  or  resolutions.    There  was  no  common  legislature. 

Austria-Hungary  has  three  common  Ministers  for  Foreign  Affairs,  War,  and 
Finances.  There  is  even  a  sort  of  rudimentary  common  legislature  consisting  of 
two  Delegations  or  Committees  of  sixty  members,  each  representing  the  Austrian 
and  Hungarian  Parliaments.  But  the  bulk  of  the  legislation  common  to  both  coun- 
tries (including  the  tariff)  is  in  the  form  of  practically  identical  statutes  passed  for 
a  term  of  years.  In  substance  these  statutes  are  treaties  which  are  the  result  of 
negotiations. 

On  the  ''Dual  Monarchies,''  see  especially  Lowell,  GavemmerUs  and  Parties  in 
Continental  Europe,  11,  ch.  10;  Wilson,  The  State,  Pt.  DC,  and  the  authorities 
there  dted. 

"  The  authorities  differ  in  their  opinions  on  the  nature  of  the  late  Union  between 
Ncxway  and  Sweden,  but  the  majority  rightly  consider  it  to  have  been  a  Real 
Union. 

^  Oppenheim  (I,  p.  x  37  n.)  says  "there  is  a  Real  Union  between  Saxe^Coburg  and 
Saxe-Gotha  within  the  German  Empire."  This  is  denied  by  Jellinek,  Staatemer- 
bindungen,.  208  f . 

'^  There  is  a  difference  of  opinion  as  to  whether  the  Pragmatic  Sanction  of 
1723  created  a  real  or  a  mere  Personal  Union  between  Austria  and  Hungary.  The 
main  authorities  on  the  Real  Union  are  Jellinek,  Staatenoerbindungen  (1882),  197- 
248;  Juraschek,  Personal  and  Real  Union  (1878);  and  BlUtigen,  in  i  Zeitschrift 
(1906),  237  ff. 
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State  remains  otherwise  sovereign  and  independent,  and  also 
enjoys  international  personality.^'  The  main  organ  of  the 
Union  is  a  Diet  or  Congress  exercising  delegated  powers  and 
consisting  of  delegates  from  each  of  the  member  States  whose 
votes  are  usually  cast  as  a  unit.  The  central  power  does  not, 
as  a  rule,  attempt  to  deal  directly  with  individuals  as  such ;  it 
operates  upon  and  through  the  member-States  themselves. 

There  are  no  existing  examples  of  a  Confederacy,  but  this 
form  of  International  Union  has  been  a  very  important  factor  in 
State  making.  The  most  important  instances  are :  The  United 
Netherlands  from  1580  to  1795;  the  United  States  of  America 
imder  the  Articles  of  Confederation  from  1781  to  1789;  the 
Swiss  Confederacy  before  1798  and  from  1815  to  1848;  and  the 
Germanic  Confederatiom  from  181 5  to  1866. 

102.  (3)  Federal  Union.  —  A  Federal  State  (BundesskuU  or 
Union  of  States)  is  a  perpetual  Union  of  non-sovereign  States 
with  a  constitution,  central  organs,  and  government  of  its  own. 
The  member-States  possess  certain  inherent,  original,  or  non- 
delegated  powers  of  their  own ;  but  although  both  central  and 
State  governments  are  supreme  within  their  own  respective 
spheres,  the  central  government  deals  directly  with  individ- 
uals and  practically  (if  not  legally)  fixes  the  limits  to  its  own 
competence,  i,e.y  the  extent  and  scope  of  its  power  and  jurisdic- 
tion. Consequently,  the  Federal  Union  is  fully  sovereign  and 
independent.  The  Federal  State  alone  is  a  complete  Inter- 
national Person,  but  the  member  States  may  enjoy  a  slight 
degree  of  international  personality.*^ 

Existing  examples  of  a  Federal  Union  enjoying  de  jure  inter- 
national personality**  are :  The  United  States  since  1789,  Switzer- 

^  Most  of  the  authorities  deny  international  personality  to  the  Union  on  the 
ground  that  it  is  not  a  State,  but  this  view  contradicts  the  facts  for  the  sake  of  a 
theory. 

^^  This  is  denied  by  most  publicists,  but  their  opinion  on  this  point  is  not  in  strict 
accord  with  the  facts.  It  is  certainly  true  that  the  member  States  of  the  United 
States  are  wholly  without  international  personality ;  but  this  is  not  altogether 
true  of  the  German  States  and  Swiss  Cantons.  The  member  States  of  the  German 
Federal  Union  retain  the  rights  of  legation  and  treaty  making  within  certain  limits. 
The  Swiss  Cantons  also  preserve  a  very  limited  treaty-making  power. 

^^  Canada,  Australia,  and  South  Africa  are  examples  of  Federal  Unions  without 
de  jure  international  personality.  They  are  not  even  States  from  the  purely  l^gal 
or  technical  point  of  view. 
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land  since  1848,  Mexico  since  1857,  the  Argentine  Republic 
since  i860,  the  German  Empire  since  1871,  Brazil  since  1891, 
and  Venezuela  since  1893." 

103.  (m)  Dependent  or  Semi-Sovereign  States. — Dependent 
or  Semi^avereign  States  ^  are  States  which,  without  being  mem- 
bers of  a  composite  State,  retain  a  certain  degree  of  sovereignty 
and  international  personality  in  spite  of  the  fact  that  in  the 
conduct  of  foreign  relations  they  are  at  least  partially  subject 
to  the  control  of  another  State.  This  control  usually  extends 
to  internal  affairs  as  well. 

The  relation  is  one  which  is  almost  necessarily  anomalous, 
more  or  less  vague,  and  difficult  to  maintain.  It  usually  ends 
in  either  annexation  or  complete  independence.  There  are  no 
general  or  hard  and  fast  rules  governing  the  relationship;  for 
the  degree  of  dependence  varies  in  each  particular  case,  and 
ranges  from  almost  complete  dependence  to  virtual  indepen- 
dence. 

In  general,  it  may  be  said  that  the  foreign  relations  of  the 
subordinate  State  are  subject  to  the  control  or  direction  of  its 
superior,  which  usually  exercises  the  most  important  powers  of 
external  sovereignty,  such  as  the  right  of  legation  and  the 
treaty-making  power.  But  the  inferior  State  may  share  in  the 
exercise  of  these  ftmctions  to  a  greater  or  less  degree;  and  it 
is  not  necessarily  treated  as  a  belligerent  in  a  war  to  which  the 
superior  is  a  party.*^ 

It  is  customary  to  subdivide  Dependent  or  Semi-Sovereign 
States  into  two  classes : 

104.  (i)  States  under  Suzerainty.  —  Vassal  States  or  States 
under  Suzerainty.    These  terms  are  derived  from  feudalism  and 

^For  Bibliographies  on  the  Federal  Union,  see  Hart,  Introduction  to  Fed. 
Go^i.,  17&-192;  and  Le  Fur,  Etat  fidSral,  x-xvii. 

»  The  best  definition  is  perhaps  that  given  by  Klaber  (§  24) :  ''When  one  State 
is  dependent  on  another  in  the  exercise  of  one  or  more  of  the  essential  rights  of 
sovereignty,  but  is  otherwise  free,  it  is  called  dependent,  or  mi-souverain" 

**  This  was  recognized  by  the  British  Court  of  Admiralty,  which  decided  that  the 
Ionian  Islands  (then  in  the  relation  of  a  Protectorate  to  Great  Britain)  remained 
neutral  during  the  Crimean  War.     The  Ionian  Ships,  2  Spinks,  212. 

There  is  no  reason  why  the  same  principle  should  not  be  applied  to  a  State  under 
Suzerainty  which  apparently  enjoys  a  greater  de  facto  independence.  Turkey  did 
not  interfere  in  the  war  between  Bulgaria  and  Servia  in  1885.  Egypt  issued  a 
separate  Dedaration  of  Neutrality  during  the  Russo-Japanese  War. 
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were  originally  used  to  describe  the  feudal  relation  of  service  and 
protection  between  the  vassal  and  his  lord  who  became  known 
as  the  former's  Suzerain  in  the  course  of  the  fifteenth  century. 
They  have  often  been  used  to  characterize  the  relations  between 
the  German  princes  and  the  Holy  Roman  Germanic  Empire, 
at  least  during  the  period  from  1648  to  1895.  After  becoming 
almost  extinct,  the  term  "  suzerainty  *'  was  revived  in  the  nine- 
teenth century  and  applied  to  the  relations  between  the  Otto- 
man Empire  and  such  tributary  States  as  Roumania,  Servia, 
and  Bulgaria,**  even  after  these  had  become  practically  inde- 
pendent. This  terminology  is  no  longer  applicable  to  modem 
conditions,  but  it  still  survives  in  treatises  and  diplomatic  docu- 
ments. 

Theoretically,  Vassal  States  are  supposed  to  possess  only 
those  rights  and  privileges  which  have  been  expressly  granted 
to  them,  but  actually  they  would  seem  to  be  well-nigh  inde- 
pendent of  their  Suzerain. 

This  class  of  States  has  almost  disappeared  from  international 
relations,**  and  there  only  remains  the  class  generally  known  as 
International  Protectorates  to  be  classified  under  the  head  of 
Dependent  States. 

'  AH  of  these  States  now  enjoy  a  dejure  as  well  as  a  de  facto  independence.  The 
last  to  declare  its  complete  independence  was  Bulgaria  in  1908.  Up  to  that  time 
Bulgaria  was  still  theoretically  a  vassal  and  tributary  State,  but  went  to  war 
with  Servia  without  consulting  Turkey  or  the  Powers  in  1885.  The  conditk>nal 
independence  of  Roumania,  Servia,  and  Montenegro  was  recognized  by  the  Great 
Powers  at  the  Congress  of  Berlin  in  1878. 

"  Egypt  is  generally  cited  as  the  main  surviving  example  of  a  Vassal  State.  It 
is  still  nominally  under  the  suzerainty  of  Turkey,  but  its  administration  has  zeally 
been  under  the  sole  control  of  Great  Britain  ever  since  the  British  occupation  of  1882. 
It  is  now  (at  least  since  the  Franco-British  Agreement  of  1904)  a  British  Protector- 
ate. 

The  only  existing  Vassal  State  of  any  importance  appears  to  be  Crete,  which 
was  recognized  as  an  autonomous  State  under  the  suzerainty  of  the  Turkish  Sul> 
tan  by  the  Powers  in  1899. 

The  status  of  the  Transvaal  or  South  African  Republic  prior  to  the  outbreak  of 
the  Boer  War  in  1900  has  been  a  subject  of  nmch  controversy.  In  the  Convention 
of  1 881  it  was  declared  to  be  under  the  suzerainty  of  Great  Britain.  The  word 
"  suzerainty  "  was  omitted  in  the  Convention  of  1884,  but  the  Republic  remained 
under  such  restrictions  in  respect  to  the  exercise  of  the  treaty-making  power  (Great 
Britain  reserving  the  right  of  veto)  that  it  must  be  considered  to  have  been  a  Brit- 
ish Protectorate.  For  the  provisions  of  the  treaty,  see  i  Moore,  p.  28.  For 
bibliographies  on  Egypt  and  the  Transvaal,  see  Bonfils  (Fauchille),  5th  ed.,  pp. 
105  and  109. 
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105.  (2)  Intematioiial  Protectontes. — An  IntematiofuU  Pro- 
kdaraie  exists  where  a  weak  or  inferior  State  has  through  treaty 
or  otherwise  been  placed  under  the  protection  of  a  more  power- 
ful one  (at  least  as  far  as  the  conduct  of  its  foreign  affairs  are 
concerned)  for  the  sake  of  greater  safety,  or  because  it  was 
virtually  forced  into  this  position.  Although  the  practice  of 
keeping  client  or  vassal  States  in  a  condition  of  dependence  or 
partial  subjection  was  freely  practiced  by  the  Romans  as  a 
means  of  conquest,  the  modem  Protectorate  is  ostensibly  in- 
stituted for  the  b^iefit  of  the  protected  State.  But  it  is  fre- 
quently employed  as  a  means  of  e]q>loitation  and  disguised 
conquest  even  in  modem  times. 

The  position  of  the  protecting  State  b  supposed  to  be  like 
that  of  a  trustee,  and  his  obligations  resemble  somewhat  those 
of  a  guardian  toward  his  ward.  But  it  must  be  admitted  that 
the  conditions  on  which  the  trust  is  held  are  often  violated. 
The  main  duty  is  that  of  protection,  and  the  protector  incurs  a 
certain  measure  of  international  responsibility  for  the  conduct 
of  his  ward  which  gives  him  the  right  of  intervention  in  the 
internal  as  well  as  the  external  affairs  of  the  protected  State. 
The  dq>endent  State  is  bound  to  submit  to  such  control  and 
aDow  such  intervention  as  it  has  agreed  to  permit;  and  it 
usually  retains  only  a  slight  degree  of  international  personality. 

In  contradistinction  to  States  under  Suzerainty,  treaties 
made  by  the  protector  do  not  apply  to  States  under  a  Protec- 
torate unless  it  is  expres^y  so  stipulated ;  and  protected  States 
retain  all  rights  and  privileges  which  have  not  been  expres^y 
yielded.  But,  as  a  matter  of  fact,  they  are  usually  much  more 
dependent  than  vassal  States  have  been.  Neither  in  principle 
nor  in  practice  is  there  any  dear  or  fundamental  difference 
between  the  two  classes.  The  Protectorate  is  in  fact  the 
modem  form  of  clientage  or  vassalage. 

Existing  International  Protectorates^  are  those  of  Great 
Britain  over  Egypt,  Zanzibar,  and  the  three  States  of  Borneo ; 
of  France  *  over  Tunis,  Annam,  Cambodia,  and  Morocco ;  of 

**  The  main  historical  Protectorates  of  the  nmeteenth  century  were  those  of 
Great  Britain  over  the  Ionian  Islands  (1815-1866)  and  the  Transvaal  (i88i~ 
1902);  and  of  Austria,  Prussia,  and  Russia  over  the  ''free  and  independent"  city 
of  Cracow  (i8x5-ia46). 

"  Madagascar,  formerly  a  French  Protectorate,  was  annexed  by  France  in  i9q6^ 
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Germany  "  over  the  king  of  Togo,  a  portion  of  New  Guinea,  and 
the  Marshall  Archipelago;  of  Russia  over  the  Khanates  of 
Khiva  and  Bokhara ;  of  Japan  over  Korea ;  ^  and  of  the  United 
States  over  Cuba.® 

io6.  Distinctions  between  an  International  Protectorate,  a 
merely  Protected  State,  and  a  Colonial  Protectorate.  —  Inter- 
national Protectorates  should  be  distinguished  from  merely  pro- 
tected States  like  Panama  ^  and  the  San  Marino  Republic  ^  on 

With  the  consent  of  England,  France  also  assumed  a  Protectorate  over  Morocco  in 
1904.  Germany  intervened,  and  the  Congress  of  Alg^ras  of  1906  guaranteed  the 
economic  freedom  and  territorial  integrity  of  this  coimtry.  But  in  191 1  Germany- 
recognized  the  Protectorate  of  France  over  Morocco  in  return  for  territorial  conces- 
sions in  the  French  Congo  region. 

Ethiopia  is  another  African  State  whose  independence  was  guaranteed  by  Eng- 
land, France,  and  Italy  in  1906.  Italy  exercised  a  Protectorate  over  Abyssinia  for 
some  years  before  her  crushing  defeat  by  King  Menelek  in  1S96.  Owing  to  the 
intrigues  of  Russia,  England  was  also  forced  to  give  up  the  Protectorate  which  she 
had  established  over  Afghanistan  in  1 879.  Recent  events  seem  to  show  that  Russia 
and  England  exercise  a  virtual  Protectorate  over  Persia. 

^  It  is  doubtful  whether  the  so-called  ''administrative"  Protectorates  of  Ger- 
many are  real  International  Protectorates.  See  Meyer,  Die  SteUung  der  deutschen 
SckutzgehieU  (1888),  69  £f.;  and  Despagnet,  Essai  sur  les  protectorais  (1896),  167  ff. 
They  should  perhaps  be  classed  as  Colonial  Protectorates.     See  infra,  §  185. 

^  On  the  International  Status  of  Korea  as  a  Protectorate  of  Japan's,  see  Rey, 
in  13  R.  D,  I,  P.  (1906),  40-58.  This  Protectorate,  established  in  1905,  ceased  in 
1910  when  Korea  was  annexed  by  Japan. 

^  Cuba  i9  free  to  conduct  her  own  external  and  internal  affairs,  but  her  rela- 
tions with  the  United  States  are  nevertheless  those  of  a  Protectorate.    According  to 
the  Piatt  amendment  of  1901  (which  was  incorporated  into  an  ordinance  appended 
to  the  Cuban  constitution  and  embodied  in  the  treaty  of  1 903-1904  between  Cuba 
and  the  United  States),  ''the  Government  of  Cuba  shall  never  enter  into  any  treaty 
or  other  compact  with  any  foreign  power  or  powers  which  will  impair  or  tend  to 
impair  the  independence  of  Cuba,"  nor  ''assume  or  contract  any  public  debt'* 
for  the  payment  of  which  the  ordinary  revenues  of  the  island  shall  be  inadequate. 
Cuba  also  agreed  that  "the  United  States  may  exercise  the  right  to  intervene  for 
the  preservation  of  Cuban  independence,  the  maintenance  of  a  Government  ade- 
quate for  the  protection  of  life,  property,  and  individual  liberty,  and  for  discharging 
Uie  obligations  with  respect  to  Cuba  imposed  by  the  treaty  of  Paris  on  the  United 
States,  now  to  be  assumed  and  undertaken  by  the  Government  of  Cuba."     6 
Moore,  Digest,  §  910. 

The  United  States  has  intervened  in  Cuba  in  pursuance  of  the  rights  thus  granted. 
For  the  view  that  Cuba  remains  a  fully  sovereign  State,  see  Benton,  Int,  Law  and 
Diplomacy  of  the  Spanish- American  War,  290-291.  See  Whitcomb,  La  situation 
int.  de  Cuba  (1905),  ch.  5,  for  the  view  that  Cuba  is  a  part-sovereign  State. 

^  For  the  text  of  the  Convention  of  1903  between  the  United  States  and  Panama, 
see  Supplement  to  3  i4.  /.  130  ff. 

The  United  States  guaranteed  the  independence  of  Panama  (Art.  i) ;  but, 
excepting  in  the  Canal  Zone,  the  sovereign  rights  of  Panama  remain  unimpaired. 
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the  one  hand,  and  from  Colonial  Protectorates  on  the  other. 
The  latter,  in  which  the  inhabitants  and  territory  protected  do 
not  form  States  within  the  modem  meaning  of  this  term,  will 
be  discussed  mider  the  head  of  "  Modes  of  Acquiring  Territory."  *^ 

Some  of  the  authorities  place  the  North  American  Indian 
tribes  and  the  vassal  or  protected  Princes  and  States  of  India 
under  the  head  of  International  Protectorates.  They  are  un- 
doubtedly, in  a  sense,  Protectorates,  but  certainly  not  Inter- 
national Protectorates.  Neither  do  they  fit  into  the  category 
of  Colonial  Protectorates.  They  seem  to  constitute  a  class  by 
themselves." 

107.  The  North  American  Indians.  —  Prior  to  1871,  the 
North  American  Indian  tribes  were  regarded  by  the  United 
States  as  "  domestic  dependent  nations  "  in  a  ''  state  of  pupil- 
age resembling  that  of  a  ward  to  his  guardian."  ^  They  were 
held  to  possess  certain  rights  of  occupancy  to  the  soil,  but  the 

Ptnama  is  undoubtedly  under  the  protection  of  the  United  States  and,  although 
the  de  facto  political  and  economic  rdations  between  the  two  Republics  are  of  such  a 
n&tuie  as  to  place  Panama  in  a  state  of  actual  dependence  (even  greater  than  in  the 
case  of  Cuba),  we  cannot  speak  of  a  Protectorate  in  the  legal  or  technical  sense  of 
this  term  in  the  case  of  Panama. 

On  the  International  Status  of  Panama,  see  Rougier,  in  11  ^.  Z>.  /.  P.  (1904), 
Ckromque,  604  ff. 

"  A  good  historical  example  of  the  merely  protected  State  is  the  Confederacy  of 
the  Rhine  (1806-1813),  which  recognized  Napoleon  I  as  its  ''Protector."  Its  mem- 
bers were,  however,  virtually  client  or  vassal  states. 

The  small  Republic  of  San  Marino  is  under  the  ''exclusive  protective  friendship" 
of  Italy,  but  is  not  a  Protectorate. 

The  tiny  principality  of  Monaco  is  now  wholly  unprotected  as  well  as  sovereign. 
The  little  so-called  Republic  of  Andorra  in  the  Pjrrenees,  which  is  not  even  a  State, 
is  under  the  joint  protection  of  France  and  the  Spanish  Bishops  of  Urge!.  It 
remains,  as  Lawrence  {Principles  (3d  ed.),  p.  73)  puts  it,  "an  antiquarian  curiosity 
and  a  jural  puzzle." 

"See  infray  §  185. 

**  An  Act  of  Congress,  dated  March  3, 1 871,  declared:  "No  Indian  nation  or  tribe 
within  the  territory  of  the  United  States  shall  be  acknowledged  or  recognized  as  an 
independent  nation,  tribe,  or  power  with  whom  the  United  States  may  contract 
by  treaty ;  but  no  obligation  of  any  treaty  lawfully  made  and  ratified  with  any  such 
Indian  nation  or  tribe  prior  to  March  3,  1871,  shall  be  hereby  invalidated  or  im- 
paired." But  agreements  with  Indian  tribes,  subject  to  the  approval  of  Congress, 
have  been  made  since  the  passage  of  this  act,  i  Moore,  Digest,  §  17,  p.  37. 

■  See  especially  Chief  Justice  Marshall,  in  Cherokee  Nation  v.  Georgia  (1821),  5 
Peters,  i,  and  Worcester  v.  Georgia  (1832),  6  Peters,  515 ;  Justice  Gray,  in  Elk  v.  Wil- 
kms  (1884),  112  U.  S.  Rep.  94;  and  Justice  Miller  in  U,  S.  v.  Kagama  (1886),  118 
U.  S.  R^.  375. 
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actual  title  to  their  lands,  which  was  originally  based  on  dis- 
covery and  settlement,**  had  become  vested  in  the  National 
Government  by  virtue  of  the  rights  of  succession.  As  long  as 
they  remained  connected  with  their  tribal  organizations,  they 
were  regarded  as  "  domestic  subjects  " ;  but  it  was  held  that 
'^  an  Indian  treaty,  when  duly  solemnized,  is  as  much  a  law  of 
the  land  as  is  a  treaty  with  a  foreign  power."  " 

io8.  The  Princes  and  States  of  India.  —  Closely  analogous 
to  the  status  of  the  North  American  Indian  tribes  before  187 1, 
and  yet  differing  from  it  on  some  points,  is  that  of  the  Princes 
and  States  of  India  in  their  relations  with  Great  Britain.  like 
the  Indian  tribes  in  the  United  States,  the  six  himdred  pro- 
tected Princes  and  States  of  India  have  no  international  rela- 
tions with  foreign  Powers  or  with  each  other.  The  preamble 
of  an  Act  of  Parliament  ^  of  1876  described  them  as  in  "  alliance 
with  Her  Majesty,"  and  they  are  held  to  be  entitled  to  British 
protection  on  the  high  seas  or  in  foreign  parts.  They  cannot 
even  send  representatives  to  Calcutta,  but  must  commimicate 
with  the  British  Government  through  the  British  representa- 
tives at  their  courts.  In  1891,  the  official  Gazette  published'' 
by  the  Government  of  India  declared : 

^'  The  principles  of  International  Law  have  no  bearing  upon 
the  relations  between  the  Government  of  India  as  representing 
the  Queen  Empress  on  the  one  hand,  and  the  native  States 
imder  the  suzerainty  of  Her  Majesty  on  the  other.  The  para- 
mount supremacy  of  the  former  presupposes  and  implies  the 
subordination  of  the  latter."  ^ 

*«  Chief  Justice  Marshall,  in  Johnson  v.  Mcintosh  (1823),  8  Wheaton,  543,  and 
Scott,  71. 

**  I  Moore,  Digest,  p.  37.  On  the  Status  of  the  American  Indian,  see  *  2  Butler, 
Treaty-making  Power,  ch.  14;  i  Calvo,  §  71 ;  Chretien,  No.  249;  i  Flore,  No.  343; 
I  Halleck  (Baker's  3d  ed.),  75-78;  Lawrence,  i  Commentaire,  264  f.;  *i  Moore, 
Digest,  §§  15-17;  'Scott,  C(UC5,  398-412,  or  Snow,  Cosei,  230-241;  2  Wharton, 
Digest,  ch.  8,  §§  208-211;  Wheaton,  §  38  (Atlay's  ed.,  §  38  a  and  Dana's  ed., 
note  24) ;  and  i  Willoughby,  The  Const.  Law  of  the  U,  S,  (1910),  ch.  20. 

**  39  and  40  Vict.,  c.  46.    See  Westlake,  Chapters,  p.  212. 

"  Ibid.,  p.  213. 

'^  Cited  by  Westlake,  i  Int,  Law,  p.  42,  and  Chapters,  pp.  215-216.  Westlake, 
our  main  authority  on  this  subject,  quotes  freely  from  Lee-Wamer,  The  Protected 
Princes  of  India ;  and  Tupper,  Our  Indian  Protectorate, 

On  the  Indian  Princes,  see  also  Hall,  27-28  n.;  i  Rivier,  88-89;  Wheaton 
(Atlay's  ed.),  §  38  c 
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109.  (IV)  Neutralized  States.  There  is  another  dass  of  States 
which  does  not  fit  well  into  our  scheme  of  classification.  This 
is  the  neutralised  State.  Neutralized  States  are  those  whose 
neutrality,  independence,*  or  territorial  integrity  are  perma- 
nently guaranteed  by  an  international  agreement  of  the  Great 
Powers  on  condition  that  they  agree  never  to  go  to  wax  except 
in  case  of  attack,  and  never  to  assume  international  obliga* 
dons  (as  e.g.  enter  into  a  treaty  of  alliance  or  guarantee) 
which  might  lead  them  into  hostilities.  The  purpose  of  such 
pemianent  neutralization  has  generally  been  the  maintenance  of 
the  balance  of  power  in  Europe  by  removing  a  temptation  to 
aggression  and  creating  a  Bu£fer-State  between  rival  Powers. 
A  violation  of  the  neutrality  of  a  permanent  neutralized  State 
imposes  upon  the  guaranteeing  Powers  the  duty  of  interven- 
tion *  in  behalf  of  the  injured  State. 

The  permanent  neutralization^^  of  States  should  be  distin- 
guished from  the  status  of  mere  temporary  neutrality  during 
war  on  the  one  hand,  and  from  the  possible  neutralizatioa  of 
parts  of  a  State,^  or  of  rivers,  straits,  canals,  lakes,  gulfs,  and 


"  iDdqiendence  is  not  expressly  guaranteed  in  the  case  of  Switzer'^and.  Unlike 
Switzerland,  the  integrity  and  inviolability  of  the  territory  of  Belgium  was  not 
expressly  guaranteed.  Luxemburg  was  merely  given  a  guarantee  of  neutrality. 
But  guarantees  of  independence  as  well  as  of  territorial  integrity  and  inviolability 
must  be  implied ;  for,  as  Westlake  (Int,  Law,  I,  p.  28)  justly  remarks:  ''The  territory 
of  a  State  cannot  be  violated  without  infringing  its  neutrality,  and  it  may  be  added 
that  a  similar  infringement  would  result  from  an  attack  on  its  independence." 

^  There  is  a  difference  of  opinion  among  the  authorities  as  to  whether  in  such  a 
case  as  the  "collective"  guarantee  of  the  neutrality  of  Luxembuig,  the  guarantors 
are  bound  to  act  singly  or  separately,  should  any  of  them  decline  to  join  in  common 
or  collective  action.  For  the  contrary  views  of  Bluntschli  and  Lord  Derby,  see 
Hall  (6th  ed.),  337-338.  For  a  refutation  of  Lord  Stanley's  (Derby's)  view  that 
the  guarantors  are  not  bound  to  act  separately,  see  Picdoni,  Essai  sur  ta 
neukaliU  (2d  ed.,  1902),  21  ff.  Such  a  doctrine  would  deprive  the  guarantee 
of  efficacy. 

^  We  might  also  distingiiish  between  permanent  and  temporary  neutralization, 
as  in  the  case  of  China  during  the  Russo-Japanese  War.    See  Hershey,  248. 

^  The  most  conspicuous  exampleof  the  neutralization  of  a  part  of  a  State  is  that 
of  a  portion  of  Savoy  which  was  included  in  the  neutralization  of  Switzerland  in 
1815.  In  i860,  Savoy,  untfl  then  belonging  to  Sardinia,  was  ceded  to  France, 
which  thus  sucmded  to  the  rights  and  duties  pertaining  to  the  neutrality  of  these 
provinces.  These  duties  were  recognized  in  1883,  when  the  Flrench  Government 
discontinued  the  construction  of  fortifications  near  Geneva  in  deference  to  the  com- 
plaints of  the  Federal  Councfl  of  Switzerland.  There  is  no  agreement  as  to  how  far 
these  rights  and  duties  extend  in  the  case  of  a  neutralized  province. 
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seas  on  the  other.^  By  analogy  the  term  has  also  been  extended 
to  certain  persons  and  things  like  surgeons,  hospitals,  and  hos- 
pital ships  in  time  of  warfare.^ 

The  authorities  seem  to  be  about  equally  divided  on  the 
question  whether  permanently  neutralized  States  remain  fully 
sovereign.  On  the  one  hand  it  is  argued  that  neutralization 
"  does  not  carry  with  it  the  renunciation  of  any  faculty  of  state 
life.  It  is  merely  an  imdertaking  not  to  do  certain  things,  and 
no  more  impairs  sovereignty  than  does  an  imdertaking  not  to 
interfere  in  a  particular  war.  .  .  .  Besides,  it  is  necessary 
that  for  every  part  of  the  civilized  world  the  full  powers  of 
sovereignty  should  exist."  **  On  the  other  hand,  it  is  justly 
urged  that  to  permanently  deprive  a  State  of  the  right  to  de- 
clare war  or  contract  alliances  at  wiU,  is  manifestly  a  serious 
restriction  on  external  sovereignty  or  freedom  of  action  such 
as  fully  sovereign  States  enjoy.  This  is  a  fact  which  no  amount 
of  plausible  argument  can  extinguish.^ 

The  sole  examples  of  permanently  neutralized  States  are 
Switzerland *^  (since  1815),  Belgium  (since  1831),  Luxemburg^ 
(since  1867)  ,*•  and  perhaps  Norway  in  1907." 

Another  case  of  neutralization  of  a  part  of  a  State  is  that  of  the  two  Ionian 
islands  of  Corfu  and  Paxo,  together  with  their  dependencies,  which  were  declared 
permanently  neutral  by  England,  France,  and  Russia  when  the  group  to  which 
they  belong  were  annexed  by  Greece  in  1864.  The  king  of  Greece  on  his  part 
agreed  to  "maintain  such  neutrality." 

^  See  infra f  pp.  202  n  and  211  and  n. 

**  See  infra,  §§  369  ff.  and  416  ff. 

'  This  is  the  argument  of  Westlake,  I,  pp.  28-29. 

^  It  is  not  merely  that  a  neutralized  State  is  not  fully  sovereign;  it  is  leas  free 
in  its  choice  of  means  than  are  other  States.  Oppenheim  (I,  p.  143)  points  out  that 
a  State  does  not  lose  any  part  of  its  sovereignty  by  concluding  a  treaty  of  arbitra- 
tion. True,  but  suppose  it  were  generally  bound  to  arbitrate  all  or  any  class  of 
international  disputes,  while  other  States  retained  the  right  to  go  to  war.  Would 
such  a  State  be  fully  sovereign  ?  If  we  had  a  general  treaty  of  obligatory  arbitration, 
the  contracting  States  would  remain  sovereign  because  all  would  be  equally  and 
reciprocally  bound. 

M6rignhac  (IT,  p.  43)  urges  that  treaties  of  guarantee  do  not  destroy  sovereignty. 
Such  treaties  do  not  necessarily  imply  a  limitation  of  sovereignty  —  not  unless  the 
State  whose  rights  are  guaranteed  binds  itself  permanently  not  to  exercise  impor- 
tant or  essential  sovereign  powers  such  as  other  States  enjoy. 

^^  The  neutrality  of  Switzerland  had  been  recognized  {e.g,  by  France)  long  be- 
fore it  was  guaranteed  by  the  Congress  of  Vienna. 

^  Luxemburg  was  forced  to  demolish  her  fortresses,  and  is  not  even  permitted 
to  keep  an  armed  force. 

^  The  most  important  historical  instances  of  permanent  neutralization  usually 
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CHAPTER  Vn 


THE  ORIGIN,  RSCOGNinON,  AND  CONTINUITT  OF  STATES 


no.  The  Origin  and  Existence  of  the  State.  —  It  is  not 
within  the  province  of  the  Law  of  Nations  to  deal  with  the 
causes  of  the  origin  or  of  the  existence  and  growth  of  States  — 
a  subject  which  belongs  to  the  province  of  history  and  general 
poUtical  science  rather  than  to  that  of  international  jurispru- 
dence. It  is  impossible  to  lay  down  juridical  rules  which  shall 
determine  the  legality  of  the  existence  of  an  independent  po- 
litical community.  The  State  is  an  historical  and  poUtical 
fact/  the  creator  rather  than  a  creature  of  law;  but  it  is  pos- 
sible to  determine,  in  a  general  way,  the  rules  which  should 
govern  their  recognition  by,  or  admission  to,  the  international 
community.  The  most  important  of  these  is  that  they  must  bear 
the  essential  marks  or  distinguishing  characteristics  of  a  State 
as  set  forth  in  the  previous  chapter.* 

The  State  exists  independently  of  its  recognition,'  but  some 
form  of  recognition  is  necessary  in  order  to  secure  its  admis- 
sion into  the  family  of  nations.  There  is,  strictiy  speaking, 
no  righi  to  admission,^  though  there  are  many  cases  in  which 

I  Jellinek,  Das  Recht  des  mod,  Staates  (2d  ed.),  265  ff.  C/.  Ibid.,  Staaiemerhin-' 
ittttgen.  See  also  Liszt  (3d  ed.),  §  5,  p.  42  n.;  i  Nys,  70  ff ;  i  Rivier,  55  ff.;  and 
Utlmazm  (2d  ed.),  §  29,  p.  123. 

'  See  supra,  §  88. 

'In  1877  the  British  governor  of  Florida  made  a  grant  of  land  within  the  limits 
of  one  of  the  old  thirteen  Colonies.  Fifty  years  afterward,  the  Supreme  Court 
of  the  United  States  held  that  the  title  to  the  land  in  controversy  had  passed  to  the 
United  States  prior  to  the  date  of  the  grant. 

"It  has  never  been  admitted  by  the  United  States  that  they  acquired  anything 
by  way  of  cession  from  Great  Britain  by  that  treaty  of  Peace,  1783.  It  has  been 
riewed  only  as  a  recognition  of  pre&dsting  rights."  .  .  .  Harcourt  v.  GaiUard 
(1827),  12  Wheat.  523,  527.    Cf.  Mcllvaine  v.  Coxe*s  Lessee,  4  Cranch,  209,  212. 

*  Consequently,  there  is  no  legal  duly  of  recognition.    This  b  the  opinion  of 

"5 
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recognition  cannot  long  be  withheld  without  danger  of  serious 
or  embarrassing  consequences. 

III.  Modes  of  Recognition.  —  The  members  of  the  inter- 
national community  are  such  by  virtue  of  original  member- 
ship in  the  Emropean  family  of  nations,  or  their  subsequent 
admission.  Recognition  of  such  admission  may  be  tadt  or 
express. 

A  new  State  may  be  tacitly  or  impliedly  recognized  by  an 
older  State  through  the  conclusion  of  a  treaty,  the  sending  or 
reception  of  diplomatic  agents,  or  the  establishment  of  such 
official  relations  as  indicate  an  intention  to  treat  it  as  an  Inter- 
national Person.^  Instances  of  tacit  admission  are  Russia,  the 
United  States,  Japan,  and  China.  It  is  impossible,  in  some 
cases,  to  fix  a  definite  date  of  admission. 

Express  or  formal  recognition  may  also  assume  various  forms. 
It  may  be  formal  and  collective,  as  in  the  case  of  Turkey  which 
was  formally  admitted  to  full  membership  •  to  the  society 
of  nations  by  the  Great  Powers  at  the  Congress  of  Paris  in 
1856.  It  may  also  be  conditional,  as  in  the  case  of  the  Balkan 
States  which  were  admitted  at  the  Congress  of  Berlin  in  1878  on 

Bonfils,  No.  301;  Liszt,  §  5,  p.  45;  i  F.  de  Martens,  S  64;  i  Oppenheim,  §  71; 
and  Le  Nonnand,  La  reconnaissance  intemationale  (2d  ed.,  1899). 

But  the  contrary  view  is  maintained  by  equally  good  authorities.  See  e.^, 
Bluntschli,  Art.  3;  Hall  (5th  ed.),  20  and  82;  i  Pi6delidvre,  No.  122;  Pomeroy, 
{215;  I  Rivier,  57;  and  Ulhnann,  §30,  p.  125  of  2d  ed. 

The  right  and  duty  of  recognition  seems  to  be  of  a  moral  nature.  Several  of 
the  authorities  (see  e.g.  1  P.-Fod6r6,  No.  1144)  speak  of  a  theoretical  right  of  zeoog- 
nition  which  may  be  ignored  in  practice. 

*  For  example,  the  flag  of  the  Congo  Free  State  was  recognized  by  the  United 
States  in  1884. 

It  is  a  disputed  question  whether  the  appointment  and  acceptance  of  a  consul 
implies  recognition.  See  e.g.  Hall  (5th  ed.,  88  n.  and  320)  in  the  n^ative  and 
I  Oppenheim  (§  428)  in  the  affirmative.  It  would  seem  from  a  study  of  historical 
instances  that  the  mere  appointment  of  consuls  does  not  imply  recognition,  but  that 
the  granting  of  an  exequatur  or  document  authorizing  them  to  act  does  involve  such 
recognition.  The  British  Government  appointed  consuls  to  various  South  American 
States  at  least  eighteen  months  before  their  recognition  by  Great  Britain,  and  a 
number  of  South  American  States  were  recognized  by  the  United  States  through 
the  issuance  of  exequaturs.  See  i  Moore,  Digest,  pp.  79,  90-91.  The  British  con- 
suls continued  to  perform  their  functions  during  our  Civil  War. 

*  This  membership  has,  however,  been  somewhat  qualified  in  practice.  It  can 
scarcely  be  maintained  that  Turkey  has  been  actually  treated  as  a  fully  sovereign 
and  independent  member  of  the  family  of  nations  in  all  respects.  This  was  the 
case  at  least  until  the  recent  Turkish  Revolution  of  1908. 
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condition^  that  they  impose  no  religious  disabilities  on  their 
subjects. 

Though  tadt  or  express  recognition  binds  only  the  recog- 
nizing State,  it  practically  amounts  to  a  certificate  of  admission. 

112.  The  Conditions  under  which  New  International  Persons 
may  Arise.  —  New  International  Persons  may  arise  in  conse- 
quence of  the  following  events : 

(i)  The  division  of  an  existing  State  or  International  Person 
into  several  separate  international  entities,  as  in  the  case  of 
the  recent  separation  of  Norway  and  Sweden,^  or  the  successful 
secession  of  members  of  a  Federal  Union. 

(2)  The  Union  of  a  nxunber  of  States  into  a  Confederacy  or 
Federal  State,  as  in  the  case  of  the  United  States,  the  Swiss 
Cantons,  and  the  German  Empire. 

(3)  The  entrance  of  hitherto  barbarous  or  half-dvilized  or 
Oriental  States  into  the  international  community,  as  in  case  of 
Russia  imder  Peter  the  Great  in  the  early  part  of  the  eighteenth, 
and  of  Japan  and  China  ^  in  the  latter  part  of  the  nineteenth 
centiuy. 

(4)  The  erection  of  a  new  State  in  a  region  previously  im- 
dvilized,  as  in  the  case  of  the  Transvaal  or  Soudi  African  Re- 
public (1852-1902),  the  Congo  Free  State  (1884-1908),  and 
Liberia  (recognized  since  1847). 

(5)  The  formal  recognition  of  new  members  by  international 
agreement  of  the  Powers,  as  in  the  case  of  the  Balkan  States 
in  1878,  the  Congo  Free  State  in  1885,  and  of  Belgimn  in  1831. 

(6)  The  recognition  of  insurgent  political  communities  which 
have  revolted  from  the  parent  coimtry. 

The  recognition  of  the  latter  class  of  commimities  has  given 
rise  to  more  definite  rules  and  a  more  regular  and  consistent 
practice  than  in  most  of  the  other  cases.  Consequently,  these 
merit  a  somewhat  extended  discussion. 

'  It  appears  to  be  agreed  that  the  violation  of  such  conditions  does  not  render 
the  recognition  invalid,  for  recognition  cannot  be  withdrawn  if  once  given.  It 
might  possibly  justify  intervention  or  even  war  in  certain  cases.  It  certainly 
would  justify  protest,  suspension  of  diplomatic  relations,  and  perhaps  reprisals. 

'  As  indicated  above  (p.  103  n.),  Norway  and  Sweden  were  not  wholly  devoid  of 
separate  international  personality  prior  to  their  separation,  but  each  State  is  now 
a  complete  International  Person. 

'  As  in  the  case  of  Turkey,  it  may  be  questioned  whether  the  membership  of 
China  is  not  somewhat  qualified  in  international  practice. 
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The  recognition  of  insurgent  communities  may  be  considered 
in  three  successive  stages.    These  will  be  discussed  in  turn. 

113.  (I)  Recognition  of  Insurgency.  —  A  SkUus  of  Insurgency 
may  be  recognized  when  an  insurrection  with  a  political  pur- 
pose has  assumed  the  proportions  of  a  war  '^  in  a  material  sense/' 
and  when  it  seriously  interferes  with  the  exercise  of  sovereignty 
or  with  normal  foreign  mtercourse.  Though  it  is  held  that  such 
a  contest  (one  in  which  belligerency  proper  is  not  recognized) 
does  not  amount  to  civil  war  "  in  a  legal  sense,"  ^®  it  has  passed 
beyond  the  state  of  a  mere  mob  outbreak  or  riot  into  that  of 
an  organized  insurrection  with  responsible  leaders,  etc. 

The  recognition,  of  a  status  of  insurgency  aflfects  the  rela- 
tions between  all  parties  concerned.  Such  recognition  by  the 
parent  State  implies  the  admission  of  certain  rights  and  duties 
relating  to  the  conduct  of  hostilities,  as  e,g.  the  treatment  of 
combatants  as  prisoners  of  war  instead  of  as  traitors  and  pirates." 
It  also  probably  frees  the  parent  State  from  a  certain  measure 
of  responsibility  for  the  acts  of  the  insurgents,  and  imposes 
certain  obligations  upon  the  latter. 

114.  E£fects  of  a  Recognition  of  Insurgency.  —  Recognition 
of  insurgency  by  third  Powers  implies  certain  obligations  on  the 
part  of  the  latter,  Buch  as  the  enforcement  of  neutrality  laws," 

^°  The  distinction  between  the  "recognition  of  the  existence  of  war  in  a  material 
sense  and  war  in  a  legal  sense"  was  made  by  Chief  Justice  Fuller  in  the  case  of  The 
Three  Friends  (1896),  166  U.  S.,  and  Scott,  758.  The  status  of  insurgency  was  also 
recognized  by  President  Cleveland  in  his  Proclamation  of  1895  enjoining  a  strict 
observance  of  our  Neutrality  Laws  during  the  second  Cuban  insurrection  which 
broke  out  in  that  year.  A  similar  British  Proclamation  had  been  issued  in  the 
Bahamas  during  the  first  Cuban  insurrection  in  1869.  See  i  Moore,  Digest ^  p.  242, 
and  the  case  of  The  Salvador  (1870),  3  Privy  Council  Rep.  218,  and  Scott,  743. 
In  1899  the  German  Consul-general  at  Cape  Town  issued  a  proclamation  impliedly 
recognizing  the  insurgency  of  the  Boers.  See  Campbell,  Neutral  Rights  and  OUi- 
gations  in  the  Anglo-Boer  War,  in  John  Hopkin's  Studies  for  1908,  p.  47. 

"  Chi  the  question  "  Can  insurgents  be  treated  as  Pirates  ?  "  see  infra,  §  214. 

"  See  cases  of  The  Salvador  and  The  Three  Friends ^  cited  above.  In  i9cx)  the 
Institute  of  Int.  Law  declared  that "  in  case  of  an  insurrectionary  movement  or  civil 
war,  International  Law  imposes  upon  third  powers  certain  obligations  toward 
established  and  recognized  governments  which  are  in  conflict  with  an  insurrection." 
The  supply  of  arms,  munitions  of  war,  and  subsidies  to  the  insurgents  is  prohibited ; 
and  it  is  especially  forbidden  to  permit  the  "organization  within  its  territory  of 
military  expeditions  hostile  to  established  or  recognized  governments."  See  18 
Annuaire  (1900),  227.  For  Proclamations  by  President  Taft  regarding  disturb- 
ances in  Mexico  and  the  export  of  arms  from  the  United  States,  see  Supplement 
to  6  i4.  7.  (191 2),  146-148. 
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as  also  certain  rights,  such  as  the  protection,  wherever  possible  of 
the  lives  and  property  of  neutrals,  and  freedom  from  search  and 
capture  by  insurgent  vessels."  This  involves  a  certain  measure 
of  responsibility  for  both  the  insurgents  and  the  parent  State. 

On  the  other  hand,  certain  rights  and  privileges  are  recog- 
nized as  belonging  to  the  insurgents,  as  e.g.  freedom  from 
treatment  as  pirates,  the  right  to  prevent  *'  access  of  supplies 
to  their  domestic  enemy  " ;  "  and  it  is  maintained  that  "  a  status 
of  insurgency  may  entitle  the  insiurgents  to  freedom  of  action 
in  lines  of  hostile  conflict  which  would  not  otherwise  be  ac- 
corded, as  was  seen  in  Brazil  in  1893-1894,  and  in  Chile  in 
1891.  It  is  a  status  of  potential  belligerency  which  a  State, 
for  the  purpose  of  domestic  order,  is  obliged  to  recognize.  The 
admission  of  insurgency  does  not  place  the  foreign  State  under 
new  international  obligations  as  would  the  recognition  of  bellig- 
erency, though  it  may  make  the  execution  of  its  domestic  laws 
more  burdensome."" 

Unless  recognized  as  belligerents,  insurgents  are  not  supposed 
to  exercise  the  rights  of  visit  and  search,  capture  of  contraband, 
or  to  institute  blockades. 

115.  (n)  Recognition  of  Belligerency. — A  Status  of  Belligerency 
may  be  recognized  when  the  insurrection  has  assumed  the  propor- 
tions of  a  public  dvil  war  in  a  legal  sense,  i.e.  a  war  waged  by 
insurgents  politically  organized  imder  a  responsible  government 


The  rights  and  duties  implied  in  a  recognition  of  insurgency  have  never  been 
fuHy  determined  or  officially  declared. 

^  See  Secretary  Hay  to  Mr.  Bridgman,  Minister  to  Bolivia,  March  14,  1899, 
For.  Rd.  (1899),  105.    Cited  by  i  Moore,  Digest,  p.  243. 

**  Sec'y  Hay  to  the  Sec*y  of  the  Navy,  Nov.  15, 1902.  Cited  by  Wilson  in  article 
entitled  "  Insurgency  and  Int.  Maritime  Law,  "ini  A.J. ,  p.  56.  But  Mr.  Hay  adds : 
"The  existence  of  the  power  b  restricted  to  the  precise  end  to  be  accomplished. 
No  right  of  confiscation  or  destruction  of  foreign  property  in  such  circumstances 
could  well  be  recognized,  and  any  act  of  injury  so  committed  against  foreigners 
would  necessarily  be  at  the  risk  of  tiie  insurgents.''  In  another  connection,  he  justly 
observes :  "To  deny  to  an  insurgent  the  right  to  prevent  the  enemy  from  receiving 
material  aid  cannot  well  be  justified  without  denying  the  right  of  revolution.'' 

"  Wilson,  in  the  article  cited  above.  Professor  Wilson  is  entitled  to  the  credit 
of  having  first  called  the  attention  of  students  of  International  Law  to  this  impor- 
tant subject  and  of  formulating  the  law  of  insurgency ;  but  it  has  nevertheless  been 
ignored,  even  by  recent  publicists. 

For  the  events  in  Brazil  and  Chile  referred  to  in  the  text,  see  i  and  2  Moore, 

^««^,  H  70, 333-334,  "72. 
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exercising  sovereignpowersover  a  definite  territory  and  having  the 
will  and  capacity  to  fulfill  its  neutral  obligations.  It  goes  without 
saying  that  it  must  be  able  to  protect  the  lives  and  property  of 
neutrals  so  far  as  these  are  consistent  with  the  ends  and  methods 
of  civilized  warfare,  the  rules  of  which  it  is  bound  to  observe. 

ii6.  E£fects  of  Recognition  of  Belligerency.  —  The  effect  of  a 
recognition  of  belligerency,  which,  like  the  recognition  of  indepen- 
dence, may  be  either  tacit  or  express,"  is  to  admit  the  insurgents 
to  all  the  rights  and  privileges,  and  to  impose  upon  them  all  the 
duties  of  a  State  so  far  as  the  conduct  of  the  war  is  concerned.  It 
confers  an  international  status,  though  merely  for  purposes  of 
warfare ;  but  diplomatic  relations  between  neutrals  and  insurgents 
should  be  imoffidal  or  informal  in  character,^^  and  should  be 
strictly  confined  to  matters  affecting  the  private  and  business 
interests  of  the  nationals  of  both  parties.  Consuls  may  be  sent 
or  may  continue  to  perform  their  duties  among  the  insurgents 
when  belligerency  has  been  recognized,  but  no  exeqtiatur  should  be 
granted  to  a  consul  sent  by  an  insurgent  belligerent  community.^^ 
It  goes  without  saying  that  there  must  be  no  treaties  or  exchange 
of  diplomatic  agents. 

Special  attention  should  be  called  to  the  fact  that  recognition 
of  belligerency  by  third  Powers  is  by  no  means  necessarily  or 
solely  to  the  advantage  of  the  insurgents.  To  be  sure,  it  may  give 
them  moral  comfort  and  support,  enable  them  to  float  their  bonds, 
etc. ;  and  it  permits  them  to  exercise  the  rights  of  visit  and  search, 
capture  contraband,  and  institute  blockades.  But  the  insur- 
gents may  not  be  in  as  good  a  position  to  take  advantage  of  these 
opportimities  as  the  parent  State,  which  also  acquires  these  same 
rights  and  privileges.^*    It  should  also  be  remarked  that  recogni- 

**  It  is  now  usually  express,  i,e,  it  occurs  through  a  formal  Declaration  or  Proc- 
lamation of  Neutrality,  such  as  was  issued  by  Great  Britain  soon  after  the  out- 
break of  our  Civil  War.  But  authorities  are  in  error  when  they  assert  or  imply 
that  this  has  always  been  the  case.  The  recognition  of  the  belligerency  of  the  South 
American  States  was  tacitly  recognized  by  the  admission  of  their  vessels  to  the  ports 
of  the  United  States  on  equal  terms  with  those  of  Spain.  See  i  Moore,  Digest^ 
§  6i.  Of  course  there  is  no  doubt  as  to  which  method  is  preferable.  Recognition 
by  the  parent  States  is  always  tacit  or  implied. 

^'  On  this  subject,  see  especially  "Acts  Falling  Short  of  Recognition/'  in 
I  Moore,  §  72. 

*•  See  supra,  note  on  p.  116. 

^*  This  was  notably  the  case  with  Spain  and  Cuba.    See  Hershey,  "  The  Recog- 
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tion  by  the  parent  State  does  not  cany  with  it  the  same  conse- 
quences or  indicate  the  same  attitude  as  recognition  by  third 
Powers.  The  parent  State  binds  itself  to  treat  those  recognized 
as  enemies  instead  of  as  rebels  and  pirates,  at  least  until  the  war 
is  over,  and  it  declines  full  responsibility  for  acts  of  the  insur- 
gents. But  it  does  not  recognize  their  neutrality  or  international 
status. 

117.  History  of  Status  of  Belligerency.  —  The  status  of 
belligerency  is  a  very  modem  addition  to  International  Law. 
It  was  invented  during  the  first  quarter  of  the  nineteenth  century 
by  the  United  States  and  Great  Britain,  and  applied  by  them  to 
the  revolts  in  Spanish  America  and  Greece ;  but  it  is  only  with- 
in a  comparatively  recent  period  that  the  doctrine  has  been  dearly 
defined,  more  particularly  in  connection  with  the  American  Civil 
War  and  the  Cuban  Insurrections  of  1868-1878  and  1895-1898. 

118.  The  Tests  of  Belligerency.  —  It  is  now  pretty  generally 
agreed  that  a  justifiable  recognition  of  belligerency  rests  upon  a 
double  basis  of  law  and  policy.  '^  The  question  of  belligerency 
is  one  of  fact  not  to  be  decided  by  sympathies  for  or  prejudices 
against  either  party.  The  relations  between  the  parent  State 
and  the  insurgents  must  amount,  in  fact,  to  war  in  the  sense  of 
Intemational  Law."  ^ 

"  Among  the  tests  are  the  existence  of  a  de  facto  political  organi- 
zation of  the  insurgents,  sufficient  in  character,  population,  and 
resources  to  constitute  it,  if  left  to  itself,  a  State  among  nations 
capable  of  discharging  the  duties  of  a  State ;  the  actual  employ- 
ment of  military  forces  on  each  side,  acting  in  accordance  with 
the  rules  and  customs  of  war  .  .  .  ;  and,  at  sea,  employment  by 
the  insurgents  of  commissioned  cruisers,  and  the  exercise  by  the 
parent  government  of  the  rights  of  blockade  of  insurgent  ports 
against  neutral  commerce,  and  of  stopping  and  searching  neutral 
vessels  at  sea.  If  all  these  elements  exist,  the  condition  of  things 
is  undoubtedly  war ;  and  it  may  be  war  before  they  are  all  ripened 
into  activity."  ^ 

nztion  of  Cuban  BeUigerency/'  in  Annals  Am.  Acad,  of  Pol,  and  Soc,  Science  for 
1896,  74  ff.;  Moore,  in  21  Parum  (1896),  p.  297  f.;  Woolsey,  Foreign  Policy f  25  flF. 

*  President  Grant,  in  Special  Message  of  June  13,  1807.    See  i  Moore,  p.  194. 

"  See  Dana's  valuable  note  15  to  Wheaton,  pp.  34-39.  A  portion  of  this  note, 
which  is  perhaps  the  dearest  exposition  of  the  law  of  belligerency  ever  published, 
may  be  found  in  i  Moore,  Digest,  §  59,  and  Snow,  Cases,  24-27.    Cf.  the  first  part 
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The  true  ground  of  recognition  as  a  matter  of  policy  is  thus 
stated  by  another  leading  authority :  "  The  right  of  a  State  to 
recognize  the  belligerent  character  of  insurgent  subjects  of  another 
State  must,  then,  for  the  purposes  of  International  Law,  be  based 
solely  upon  a  possibility  that  its  interests  may  be  so  affected  . . . 
as  to  make  a  recognition  a  reasonable  measure  of  self-protection.^ 
According  to  Dana,  the  only  justification  for  recognition  is  that 
the  neutral's  "  own  rights  and  interests  are  so  affected  as  to 
require  a  definition  of  its  own  relations  to  the  parties."  If  not 
justified  by  such  necessity,  ''  it  is  a  gratuitous  demonstration  of 
moral  support  to  the  rebellion,  and  of  censure  upon  the  parent 
government" ;  and  premature  recognition  may  be  regarded  in  the 
light  of  an  imf  riendly  act,^  though  it  should  not  be  looked  upon  as 
an  intervention. 

119.  Historical  Examples  of  Recognition  of  Belligerency.— 
Among  the  historical  instances  of  recognition  of  belligerency  are 
those  of  the  various  States  of  Spanish  America  **  by  the  United 
States  and  Great  Britain  during  the  first  half  of  the  nineteenth 

of  President  Grant's  message  of  1870  dted  above,  which  b  couched  in  ahnost  iden- 
tical language.    (Dana's  edition  of  Wheaton  was  published  in  1866.) 

It  should  be  noted  that  Dana  does  not  assert  that  all  of  the  tests  must  be  applied 
in  every  case.  To  insist  upon  a  navy  as  a  sine  qua  non  would  be  equivalent  to  a 
claim  that  war  in  a  legal  sense  cannot  be  carried  on  solely  on  land.  Where  it  can 
be  applied  in  conjunction  with  the  others,  this  test  is  almost  conclusive,  although 
it  is  not  likely  that  a  mere  fleet  will  be  recognized,  as  was  shown  in  the  cases  of 
Brazil  and  Chile  in  1893  and  1891.  See  LAwrence,  Princifles  (3d  ed.),  §  164; 
and  I  and  2  Moore,  Digest,  §§  70,  333-3341  "72. 

On  the  proper  tests  for  belligerency^  see  also  the  rules  adopted  by  the  Insti- 
tute of  International  Law,  in  18  Annuaire  (1900),  228;  Feraud-Giraud,  isi  ^  R.  D. 
I,  P.  (i8g6),  277  flf.;  Olivart,  in  28  R,  D.  I.  (1896),  101-103;  Rougier,  Les  guerres 
civUes  (1903),  Pt.  Ill,  chs.  3  and  4 ;  and  Wiesse,  Guerres  cmleSy  §  4. 

Some  of  the  publicists  are  satisfied  with  much  less  than  are  the  authorities  indi- 
cated above.  See  e.g,  Bluntschli,  Art.  512;  Pomeroy,  §  224  ff.;  2  Rivier,  213 
f . ;  and  Vattei,  Bk.  Ill,  §§  293-294.  See  also  Justice  Grier,  in  The  Prize  Cases, 
2  Black,  665. 

**  Hall  (5th  ed.),  p.  33.  Hall  (p.  34)  distinguishes  three  dasses  of  cases  in  this 
connection:  (i)  The  case  of  insurgents  isolated  in  the  midst  of  lojral  provinces 
In  this  case  the  question  could  hardly  arise.  (2)  The  case  of  a  State  contiguous 
with  a  revolted  State.  Here  the  presumption  of  propriety  b  rather  against  recogni- 
tion, but  the  contiguous  State  decides  whether  its  "interests  will  be  better  secured 
by  conceding  or  withholding  recognition."  (3)  In  the  case  of  maritime  warfare, 
the  presumption  is  in  favor  of  recognition. 

**  See  Dana,  in  note  dted  above. 

^  See  LaUn6,  The  Diplomatic  Relations  of  the  United  Stales  and  Spanish^Amer- 
Ua,  56 ;  and  Pazson,  The  Independence  of  South  American  Republics^  255-264. 
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century ;  the  recognition  of  the  belligerency  of  Greece  by  Great 
Britain  in  1825 ;  that  of  Texas  by  the  United  States  in  1836  ^ ;  and 
that  of  the  Southern  Confederacy  *•  by  Great  Britain,  France,  etc. 
in  1861.  The  United  States  was  on  the  verge  of  recognizing  the 
belligerency  of  Cuba  ^  in  1869,  and  again  in  1896 ;  but  the 
Executive  Department  of  our  Govenunent  in  each  instance  re- 
frained from  doing  so  on  the  ground  mainly  that  a  responsible 
government  had  not  been  established. 

120.  (m)  The  Recognition  of  Independence.  —  The  Status  of 
Independence  should  not  be  recognized  until  the  contest  between 
the  parent  State  and  belligerent  insurgents  is  virtually  decided, 
and  the  independence  of  the  latter  has  been  practically  established 
as  a  matter  of  fact.  As  in  the  case  of  the  recognition  of  bellig- 
erency, there  is  a  double  question  of  law  and  policy  involved. 
The  real  questions  to  be  asked  and  answered  are :  (i)  Is  there 
a  bona  fide  contest  still  going  on  or  has  it  practically  ceased  ? 
(2)  If  die  fact  of  virtual  independence  has  been  fully  established, 
is  it  to  the  interest  of  the  third  Power  to  recognize  the  revolted 
or  seceding  conmiunity  as  a  member  of  the  international  com- 


"  I  Moore,  {  62. 

**  On  the  famous  cxmtioveisy  regarding  the  so-called  premature  recognition  of 
the  Southern  Confederacy  by  Great  Britain,  see  especially  i  Moore,  §  66,  and  the 
authorities  dted  on  p.  189.  To  these  should  be  added  Bernard,  NeuiralUy  of 
Great  Britain,  etc.,  chs.  6  and  7 ;  Bluntschli,  in  2  R.D,  I,  (1870),  45a  ff. ;  and  Harris, 
The  Trent  Affair. 

It  is  now  generally  admitted  even  by  Americans  that  the  recognition  of  the 
Southern  Confederacy  by  Great  Britain  on  May  13,  z86i,  was  not  premature, 
though  perhaps  a  trifle  hasty.  It  was  fully  justified,  if  not  necessitated,  by  Presi- 
dent Lincoln's  Proclamation  of  April  19,  i86i,institutingablockade  of  Southern  ports. 

'^  It  is  known  that  President  Grant  was  only  prevented  from  taking  this  step 
by  the  opposition  of  his  Secretary  of  State,  Hamilton  Fish.  That  the  country  was 
prepared  for  such  recognition  may  be  seen  by  consulting  the  Congressional  debates 
of  the  period.  See  Cong,  dobe,  ad  sess.  of  41st  Cong.  (1869-1870),  Pts.  5  and  6. 

In  the  ^ring  of  1896  the  two  Houses  of  our  National  Legislature  passed  a  con- 
current resolution  in  favor  of  the  recognition  of  the  belligerency  of  Cuba.  Later, 
the  Senate  voted  a  joint  resolution  of  like  import.  For  the  voluminous  debates 
on  this  subject,  see  Cong.  Record,  54th  Cong.,  ist  and  ad  sess. 

On  the  agitation  for  the  Recognition  of  Cuban  Belligerency,  see  Benton,  Int. 
Law  and  Diplomacy  of  the  Spanish-American  War,  36-41 ;  Hershey,  in  7  Annals 
Am.  Acad.  (1896),  450  ff.;  Moore,  in  a  Forum  (1896),  388^300;  Ibid.,  1  Digest, 
{  67 ;  Olivart,  in  5  and  7  R.  D.  I.  P.  (1898),  518  ff.,  and  575  ff. ;  Woolsey,  Foreign 
Policy,  2$  ff. 

For  further  references  on  Recogmtion  of  BdUgerency^  see  Bibliography  at  end  of 
chapter. 
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munity  ?  ^    It  is  not  necessary  to  await  recognition  by  the  parent 
Stated 

121.  Effects  of  Premature  Recognition  of  Independence.— 
The  justice  of  a  cause  or  sympathy  with  an  oppressed  people  are 
wholly  insufficient  grounds  of  recognition  either  of  belligerency  or 
independence.  Premature  or  unjustified  recognition  of  indepen- 
dence is  a  gross  affront  to  the  parent  State  and  practically  amounts 
to  an  intervention  in  the  internal  affairs  of  another  nation  which 
may  result  in  war.  Such  was  the  recognition  of  the  indepen- 
dence of  the  United  States  by  France  in  1778,  which  was  followed 
by  a  declaration  of  war  on  the  part  of  Great  Britain.  Other  ex- 
amples of  intervention  in  the  guise  of  recognition  were  the  recogni- 
tion of  the  independence  of  Greece  and  Belgimn  by  the  Powers 
in  1827-1830,  Cuba  ^  in  1898,  and  Panama  '^  in  1903. 

122.  Examples  of  Recognition  of  Independence.  —  Soimd 
precedents  bearing  on  the  law  of  recognition  of  independence,  or 
cases  in  which  the  legal  rule  was  observed,  may  be  foimd  in  the 
numerous  recognitions  of  Spanish  American  States '  by  the 
United  States  and  Great  Britain  in  the  first  half  of  the  nineteenth 
century ;  and  in  the  recognition  of  Texas  by  the  United  States  in 

**  See  I  Moore,  Digest^  §§30  ff.,  pp.  87-zio,  for  good  statements  of  the  law  of  the 
recogmtion  of  independence  by  American  statesmen.  See  Letters  of  Histaricus 
(III)  by  Sir  W.  Harcourt  for  citations  from  the  speeches  of  British  statesmen  on 
this  subject. 

There  is  perhaps  no  rule  of  International  Law  respecting  which  there  is  greater 
agreement  than  that  governing  the  recognition  of  the  independence  of  insurgent 
communities. 

^  Thus,  the  Spanish-American  States  were  not  recognised  by  Spain  until  many 
years  after  their  recognition  by  the  United  States  and  Great  Britain.  HoUand 
was  not  recognized  by  Spain  until  1648,  i.e,  nearly  seventy  years  after  Holland's 
declaration  of  independence. 

^  The  United  States,  not  wishing  to  recognize  the  so-called  government  of  the 
Cuban  insurgents,  declared  the  people  of  Cuba  free  and  independent  On  the 
Recognition  of  Cuban  Independence^  see  Benton,  ch.  4;  Cameron's  Report  No. 
1 160,  in  Senate  Doc.  of  5th  Cong.,  2d  sess.  (38827) ;  Chadwick,  Relations  of  the 
U.S.  and  Spain  (1909),  ch.  29;  Hershey,  m  11  Annals,  etc.  (1898),  353  ff.;  i  and 
6  Moore,  §§  40, 1909- 1910. 

'^  The  independence  of  Panama  was  formally  recognized  by  President  Roosevdt 
on  Nov.  13, 1903,  i.e.  within  ten  days  after  the  so-called  revolutionists  had  declared 
their  independence.  It  was  virtually  recognized  within  three  days  after  the  birth 
of  this  Republic.  It  was  really  a  case  of  political  intervention,  only  to  be  justified, 
if  at  all  justifiable,  on  grounds  of  national  policy  and  the  "  collective  interests 
of  civilization." 

On  the  Recognition  of  Panama^  see  3  Moore,  §  344  for  the  main  documents 
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1837,  one  year  after  Mexico  had  ceased  all  attempts  to  recover  her 
lost  territory." 

123.  There  is  no  Legal  Right  or  Duty  of  Recognition.  — 
Strictly  speaking,  there  is  no  legal  right  or  duty  of  recognition, 
although  the  new  State  which  has  fully  established  its  indepen- 
dence undoubtedly  has  a  strong  moral  claim  to  diplomatic  inter- 
course and  admission  to  membership  in  the  family  of  nations. 
It  should  be  added  that  recognition,  whether  of  insurgency, 
belligerency,  or  independence,  is  usually  regarded  as  an  executive 
act,  and  falls  within  the  prerogative  of  the  Executive  Department 
of  the  Government." 

124.  The  Continuity  of  States.  —  It  is  a  cardinal  principle  of 
the  Law  of  Nations  that  changes  in  the  internal  government  or 
constitution  of  a  State,  as  from  a  monarchy  to  a  republic  or  a 
change  of  dynasty,  do  not  affect  its  identity  or  continuity  as  an 
Intemational  Person.*^  But  in  case  such  a  change  is  effected  by 
revolution  or  violence,  other  States  shotild  be  allowed  a  reason- 
able time  within  which  to  recognize  the  new  government.  The 
same  principle  applies  here  as  in  the  case  of  the  recognition  of  a 
new  State.  The  new  government  shotild  show  evidence  of 
stability  and  capacity  to  carry  out  its  intemational  obligations. 
In  the  meantime,  however,  necessary  business  may  be  transacted 
with  the  de  facto  or  local  government,  but  such  business  should 
be  of  a  distinctly  non-political  character ;  or,  if  political,  it  shotild 
not  pass  beyond  the  stage  of  negotiation.^ 

ing  upon  the  case.  See  also  Hershey,  in  16  Green  Bag  (1904),  265-266;  Scott 
(G.  W.),  in  75  Outlook  (1903),  947-950;  Woolsey,  in  16  Green  Bag  (1904),  6-12 ; 
Rougicr  and  Viallate,  in  11 12.  D.  I,  P.  (1904),  481  ff.  and  567-165 ;  and  •  Chamber- 
lain, in  195  No.  Am.  Rev.  (191 2),  145  ff. 

''On  the  Recognition  of  the  Independence  of  the  Spanish- American  Republics 
and  Texas,  see  i  Moore,  Digest^  §§  28-37;  Latan6,  The  Diplomatic  Relations  of 
tie  United  States  and  Spanish  America,  ch.  2;  Paxson,  The  Independence  of  the 
South  American  Republics;  and  Letters  by  Historicus  (Sir  W.  Harcourt),  I,  3-35. 

**  For  a  dtation  and  discussion  of  the  American  cases,  see  Penfield,  in  32  Am. 
Loud  Rev.  (1898),  390-408.  For  a  fuller  dtation  of  cases,  see  Jones  v.  United 
States,  137  U.S.  202.    See  Scott,  38-44,  for  an  abridged  report  of  this  leading  case. 

**  Of  course  this  prindple  does  not  apply  in  cases  of  a  total  or  partial  loss  of  inde- 
pendence, or  in  clumges  which  involve  the  union  of  several  States  into  one  or  the 
division  of  one  State  into  several.  For  judicial  assertions  of  this  fundamental 
prindple,  which  is  now  universally  accepted,  see  Texas  v.  White^  7  Wall.  700  and 
Keith  v.  Clark,  97  U.S.  454.     For  an  abridged  report  of  these  cases,  see  Scott,  25-36. 

*  For  the  practice  of  the  United  States,  see  i  Moore,  Digest,  {{  43-58,  particu- 
lariy  pp.  Z20  and  139. 
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Generally  speaking,  treaties  remain  obligatory  except  in  the 
case  of  personal  or  purely  dynastic  treaties  ;*•  the  financial 
obligations  incurred  by  the  previous  government  must  be  paid ; 
proj)erty  rights,  whetiier  public  or  private,  remain  xmaflFected 
unless  alienated  or  confiscated ;  and  the  new  government  is  re- 
sponsible for  wrongs  and  injuries  done  to  the  government  or  citi- 
zens of  another  State.^ 

The  same  principles  apply  where  there  has  been  a  mere  loss  of 
territory.  Thus  the  obligations  of  Prussia  remained  the  same 
after  she  had  been  deprived  of  almost  one  third  of  her  territory 
by  the  Peace  of  Tilsit  in  1807."  Such  loss  of  territory  might, 
however,  be  conceivably  so  great  as  to  make  it  practically  impos- 
sible for  a  State  to  fulfill  its  legal  obligations.  "  On  tJie  same 
principle,  when  a  State  is  extinguished,  and  its  territory  incor- 
porated with  another  State,  the  continuity  of  the  annexing  State 
and  the  obligations  of  its  treaties  are  unaffected,  and  the  treaties 
of  the  extinguished  State  fall  to  the  groimd."  ^  Thus,  upon  the 
"  incorporation  of  the  kingdom  of  Hanover  in  the  Prussian 
monarchy,  in  i860,  the  Hanoverian  treaties  of  amity,  commerce, 
navigation,  extradition,  and  copyright  ceased  to  exist.  They 
were  replaced  by  the  Prussian  treaties  on  the  same  subjects."  * 

**  An  example  of  such  a  treaty  is  the  Family  Compact  of  1761  between  the  king 
of  France  and  other  members  of  the  House  of  Bourbon.  A  change  in  the  form  of 
government  might  also  affect  political  treaties  or  alliances. 

^  Under  the  convention  of  183 1,  France  finally  paid  the  United  States  a  money 
indenmity  in  settlement  of  claims  of  American  citizens  growing  out  of  illegal  acts 
committed  by  Napoleon  I.  i  Moore,  pp.  249  and  252.  For  the  full  history  of  the 
French  indemnities  paid  to  citizens  of  the  United  States,  see  5  Moore,  Inl.  Arbi- 
IrcUicns,  4399-4459.  For  the  history  of  the  indemnity  paid  by  the  king  of  the  Two 
Sicilies,  see  4575  ff.  and  especially  4576-4581  as  to  the  principle  of  liability  involved. 

*"  The  same  principles  would  apply  where  a  State  had  increased  its  territory'. 
"Even  Sardinia,  while  enlarging  its  area  to  nearly  four  times  its  original  size  by  the 
absorption  of  the  rest  of  the  Italian  States,  and  after  changing  its  name  to  that  of 
the  kingdom  of  Italy,  did  not  consider  its  indentity  to  be  destroyed,  and  held  its 
existing  treaties  to  be  applicable  as  of  course  to  the  new  provinces.**  Hall  (5th  ed.)» 
p.  22  n. 

"  I  Westlake,  pp.  59-60.  As  we  shall  see  in  the  next  chapter  (p.  132),  the  latter 
part  of  this  statement  is  too  absolute.  Not  all  treaties  of  the  extinguished  State 
are  abrogated. 

^  Rivier,  73.  Cited  by  i  Westlake,  60.  Other  instances  mentioned  by  West« 
lake  are  the  extinction  of  the  commercial  treaties  of  England  and  France  with 
Texas  after  the  incorporation  of  the  State  into  our  Federal  Union  in  1845,  ^^i^d  the 
abrogation  of  the  Tariff  Conventions  of  England  and  the  United  States  with  Mada- 
gascar upon  the  annexation  of  this  island  by  France  in  1896.  For  a  discussion  of 
the  latter  case,  see  Lawrence,  Principles  (3d  ed.),  Appendix  I,  647-^51. 
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The  subject  is  one  which  is  almost  wholly  ignored  even  by  recent 
authorities. 


CHAPTER   Vm 

THB  EXTINCTION  AND  SUCCESSION  OF  STATES 

I.  The  Extinction  of  States 

125.  Total  Extinction.  —  A  State  ceases  to  exist  when  it  has 
lost  the  essential  marks  or  distinguishing  characteristics  of  a 
State.^  It  may  become  extinct  through  volimtary  action  or  as  a 
result  of  conquest.  Theoretically,  this  might  result  from  natural 
causesysuch  as  depopulation,  extermination,  total  emigration,  or  a 
permanent  condition  of  anarchy.  But  practically,  States  are  ex- 
tinguished through  voluntary  incorporation,  forcible  annexation, 
division  into  several  States,  or  through  a  imion  with  other  States.' 

Like  the  recognition  of  a  new  State  or  government,  the  recogni- 
tion of  a  conquest,  merger,  division,  or  cession  is  the  recognition 
of  an  accomplished  fact,  and  shotild  not  be  refused  after  resistance 
has  virtually  ceased,  or  when  the  old  government  has  practically 
abandoned  its  functions.  But  a  reasonable  time  shoiild  be  per- 
mitted to  elapse  in  order  to  enable  the  recognizing  State  to  judge 
of  the  permanence  and  stability  of  the  new  condition  of  aJQFairs,  or 
to  determine  the  capacity  of  the  new  State  or  States  to  carry  out 
their  international  obligations.   Such  recognition  is  generally  tadt. 

States  fully  extinguished  lose  all  international  personality, 
and  acquire  the  rights  and  obligations  of  the  annexing  or  incor- 

'  See  supra,  §  88. 

'  Examples  of  voluntary  incorporation  are  the  Union  of  England  with  Scot- 
iaod  and  Ireland,  and  the  admission  of  Texas  into  the  Federal  Union  of  the  United 
States. 

History  aboimds  in  examples  of  forcible  annexations  or  cessions  and  conquests. 
Recent  in.stances  are  the  annexation  of  the  South  African  (Transvaal)  Republic 
and  the  Orange  River  Free  State  by  Great  Britain;  and  of  Porto  Rico  and  the 
Pbilippine  Islands  by  the  United  States. 

Instances  of  division  or  separation  are  Belgium  and  Holland  in  183 1,  and  Nor- 
way and  Sweden  in  1905. 

Examples  of  union  are  the  Federal  Unions  of  the  United  States,  Germany,  and 
Switzerland. 
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porating  State.  The  observance  of  any  agreements  or  promises 
made  by  the  latter  to  such  annexed  or  incorporated  State  is  a 
matter  of  conscience,  or  of  moral  rather  than  of  legal  obligation. 
On  the  other  hand,  no  purely  legal  sanction  of  its  extinction  can 
be  given  by  the  extinguished  State,  whether  by  treaty,  by  the  con- 
sent of  a  representative  assembly,  or  by  popidar  vote  (plebiscite). 

126.  Partial  Extinction.  —  There  is  a  partial  loss  of  inter- 
national personality  when  a  State  loses  a  part  of  its  external 
sovereignty  or  independence,  either  by  placing  itself  under  the 
Protectorate  of  a  stronger  Power,  by  joining  a  Confederacy,  or 
by  permanent  neutralization.  Such  partial  loss  of  independence 
may  materially  affect  its  international  obligations. 

',  2.  The  Sucxession  of  States 

127.  Uniyersal  Succession.  —  When  one  State  takes  the  place 
of  another  and  undertakes  a  permanent  exercise  of  its  sovereign 
territorial  rights  or  powers,  there  is  said  to  be  a  succession  of 
States.'  This  succession  may  be  called  universal  in  case  of  total 
absorption,  whether  through  volimtary  agreement,  forcible 
annexation  or  subjugation,  the  division  of  a  State  into  several 
International  Persons,  or  the  imion  of  several  States  into  a  single 
International  Person.  Universal  succession  may  also  be  said  to 
exist  where  a  State  is  broken  up  and  divided  among  several 
previously  existing  States,  as  in  the  case  of  the  division  of  Poland 
between  Russia,  Prussia,  and  Austria. 

128.  Partial  Succession.  —  Partial  succession  occurs  in  the 
following  cases :  — 

(i)  When  a  State  acquires  a  portion  of  the  territory  of  another 
through  cession  or  conquest. 

(2)  When  a  new  State  is  formed  in  consequence  of  a  successful 
revolt  or  declaration  of  independence. 

(3)  When  a  fully  sovereign  State  loses  a  portion  of  its  external 
sovereignty  or  independence  through  incorporation  into  a  Federal 
Union,  or  places  itself  under  the  Protectorate  of  a  stronger  Power. 

(4)  When  the  latter  process  is  reversed,  and  the  State  under 
Suzerainty  or  a  Protectorate,  or  the  member  of  a  Federal  Union, 
becomes  a  fully  sovereign  state. 

*  On  the  meaoing  and  propriety  of  this  phnae,  see  note  at  the  end  of  this  chapter. 
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/.  Universal  Succession 

129.  Effects  of  Total  Absorptioti.  —  In  case  of  total  extinc- 
tion and  absorption  or  incorporation,  the  authorities  are  generally 
agreed  that  the  annexing  or  absorbing  State  succeeds  in  the  main 
to  the  rights  and  obligations  of  the  extinguished  State.  "  The 
conqueror  who  reduces  a  nation  to  his  subjection  receives  it  sub- 
ject to  all  its  engagements  and  duties  toward  others,  the  fulfill- 
ment of  which  then  becomes  his  own  duty."  * 

There  is  no  reasonable  doubt  that  the  successor  assumes  re- 
^nsibility  for  the  financial  obligations,  more  particularly  the 
public  debt,  of  the  extinguished  State.  The  former  falls  heir  to 
the  latter's  assets,  credits,  revenues,  and  resoiurces  subject  to  the 
charges  or  burdens  resting  upon  them.*  "Res  transit  cum  suo 
onere"    Thus,  the  United  States  *  assumed  the  public  obliga- 

*  Mr.  Adams,  Sec.  of  State,  to  Mr.  Everett  on  Aug.  10, 1818.    x  Moore,  Digest, 

P-334. 
'This  principle  extends  to  the  case  of  an  extinguished  government.    "It  was 

applied  by  the  English  courts  to  the  cotton  in  England  belonging  to  the  Govern- 
ment of  the  Confederate  States,  which  was  held  to  pass  by  their  overthrow  to  the 
United  States,  subject  to  such  right  of  account  against  the  latter  as  the  holders  of 
it  would  have  had  against  the  former."  i  Westlake,  p.  75.  See  the  Untied  States 
V.  Prioleau  (1866),  2  H.  and  M.  563,  and  Scott,  Cases,  85 ;  United  States  of  Amer- 
ica V.  McRae  (1869),  L.  R.  8  Eq.  69;  and  the  King  of  the  Two  Sicilies  v.  Wilcox 
(1851),  I  Sim.  N.  S.  301,  327-336. 

An  exception  to  the  application  of  this  principle  exists  where  a  loan  has  been 
contracted  for  the  purpose  of  the  war  which  results  in  extinction  or  absorption. 
I  Westlake,  78. 

*  The  famous  case  of  the  Texan  bonds  is  only  an  apparent  exception  to  this  rule. 
When  Texas  was  admitted  to  the  American  Union  in  1845,  the  power  to  lay  and 
collect  customs  duties  passed  to  the  United  States.  It  was  agreed  that  the  vacant 
and  uni^propriated  lands  within  its  limits  were  to  be  retained  by  the  State  and 
''applied  to  the  pa3rment  of  the  debts  and  liabilities  of  the  Republic  of  Texas; 
and  the  residue  of  the  lands,  after  discharging  the  debts  and  liabilities,  were  to 
be  disposed  of  as  the  State  might  direct,  but  in  no  event  were  said  debts  and  lia- 
bilities to  become  a  duuge  upon  the  Government  of  the  United  States."  5  U.  S, 
Statutes  at  Large,  798.  Cited  by  z  Moore,  p.  343.  Subsequently,  in  1850,  the 
United  States  took  over  a  portion  of  these  lands,  and  in  return  for  this  and  other 
considerations,  the  United  States  agreed  to  pay  to  Texas  $10,000,000,  but  stipu- 
lated that  five  millions  thereof  should  remain  unpaid  until  the  creditors  holding 
Texan  bonds  for  which  duties  on  imports  had  been  specially  pledged,  should  file 
releases  of  all  claims  against  the  United  States. 

In  1854,  before  a  final  settlement  was  nuide,  a  British  holder  of  a  Texan  bond 
brought  a  claim  against  the  United  States  for  the  payment  thereof  before  a  mixed 
commission  which  had  been  instituted  for  the  adjustment  of  claims  between  the 
United  States  and  Great  Britain.    The  British  and  the  United  States  commissioners 
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tions  of  the  former  colonies  in  1789,  the  enlarged  Sardinia  or  the 
new  Italy  took  over  the  public  debts  of  the  lately  annexed  Italian 
States  in  1861,  as  did  Prussia  those  of  the  incorporated  German 
States  in  1866. 

In  case  there  are  several  successors,  the  debt  should  be  rateably 
divided,  preferably  in  proportion  to  the  revenues  and  taxable 
resources  ^  of  that  portion  of  the  divided  territory  which  each 
receives. 

In  principle,  the  absorbing  or  incorporating  State  also  succeeds 
to  the  contractual  obligations  of  the  extinguished  State,  at  least 
as  far  as  the  rights  of  third  parties  are  involved ;  and,  vice  versa^ 
the  contractual  rights  and  obligations  of  the  annexing  State 
exten4  to  the  inhabitants  and  territory  of  the  people  absorbed. 

There  are,  however,  important  exceptions  to  this  rule.  It  is 
clear  that  political  (including  personal  and  dynastic)  treaties  and 
alliances  of  the  extinguished  State  fall  to  the  groimd.  It  is 
equally  dear  that  transitory  or  dispositive  treaties  remaia  in 
force.  Of  such  a  character  are  stipulations  respecting  boimdary 
lines,  servitudes,  or  easements  resting  on  the  land  relating  to  the 
use  and  repair  of  roads  (including  railways)  or  the  navigation 
of  rivers,  etc.  In  these  cases  the  rights  of  third  parties,  which  it 
wotild  be  illegal  to  ignore  or  destroy,  are  involved. 

gave  diametrically  opposed  opinions.  The  umpire,  Mr.  Joshua  Bates,  an  American 
dtizen,  decided  that  the  commission  could  not  entertain  the  daim,  apparently  for 
lack  of  jurisdiction. 

Whatever  the  merit  of  this  decision,  there  can  be  no  reasonable  doubt  that  the 
United  States  was  bound  in  equity  to  pay  these  bonds.  As  Dana  (note  18  to  Whea* 
ton)  has  well  said :  "It  certainly  would  not  be  satisfactory  to  say  that  the  United 
States  discharges  its  obligation  to  the  creditors  of  Texas,  to  whom  her  customs  were 
pledged,  by  pajang  only  the  amount  of  the  customs  received.'' 

In  1855  Congress  passed  an  act  providing  that,  in  lieu  of  the  $5,000,000  payable 
to  Texas  in  5%  stock  under  the  act  of  1850,  the  Secretary  of  the  Treasury  should 
pay  to  those  creditors  of  Texas  who  held  bonds  for  which  the  revenues  of  the  Repub- 
lic were  pledged,  the  sum  of  $7,500,000,  to  be  apportioned  among  the  holders  ^o 
rata.    See  i  Moore,  p.  347. 

On  the  TeoNin  Bond  Controversy,  see  especially :  i  Calvo,  §  loi ;  *  Dana's  Wheaton, 
note  18;  Lawrence,  i  Commentaire,  211  ff. ;  Magoon,  Law  of  Civil  Government 
under  Military  Occupation,  190-191 ;  ♦  i  Moore,  Digest,  §  97,  pp.  343-347 ;  *  4  Moore, 
Int,  Arbitrations,  3591-3594;  Scott,  Cases,  94-96  n.;  Snow,  Cases,  18-20;  i  West- 
lake,  77-78;  Ullmann  (2d  ai,),  132  n. 

^  The  extent  of  territory  and  number  of  the  population  have  also  been  suggeste<L 
These  have  in  a  few  cases  furnished  the  basis  of  the  division,  but  they  furnish  very 
crude  and  unsatisfactory  criteria. 
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There  is  a  serious  difference  of  opinion  in  respect  to  treaties  of 
commerce,  navigation,  extradition,  etc.  According  to  some 
authorities,^  such  treaties  are  extinguished  like  those  of  a  politi- 
cal alliance  or  friendship.  According  to  another,  but  more 
infrequent,  view, ''  treaties  of  commerce  and  other  international 
conventions  which  bind  the  annexed  State  ''*  remain  in  force. 
There  is  a  third  opinion  which  considers  ''  a  general  answer  to 
these  questions  based  on  principle,  to  be  impossible  and  leaves 
them  to  the  nature  and  scope  of  the  treaties  and  concrete  circum- 
stances for  decision."  ^®  The  better  opinion  (and  the  one  most 
consonant  with  international  practice)  would  seem  to  be  that  such 
treaties  may  be  annulled  at  the  option  of  the  absorbing  State. 
True  it  is  that  the  rights  and  interests  of  third  parties  are 
affected;  but  the  interests  involved  are  for  the  most  part 
economic  or  quasi-political  in  their  nature,  and  cannot  as  a  rule 
resist  the  pressure  of  changed  social  and  political  conditions. 

As  in  the  case  of  partial  succession,"  the  universal  successor 
acquires  complete  rights  of  sovereignty  over  the  territory  which 
has  been  absorbed ;  and  can,  therefore,  make  any  change  in  the 
laws  or  political  institutions  of  the  extinguished  State  which  it 
deems  necessary  or  desirable.  But  dvil  and  criminal  law  as 
opposed  to  constitutional  and  purely  administrative  law,  and 
the  private  rights  of  the  inhabitants  of  the  extinguished  State, 
remain  imaltered  unless  changed  by  express  enactment.  Con- 
tracts, franchises,  and  concessions  to  private  companies  and  indi- 
viduals should  also,  as  a  rule,  be  maintained.  The  imiversal 
successor  also  succeeds  to  the  public  and  private  domain  of  the 
extinguished  State. 

*E.g.  Despagnet,  No.  91;  i  PiMdiivre,  No.  148;  Rivier,  pp.  72  ff.;  i  West- 
lake,  p.  67  n. 

*  I  F.  de  Martens,  p.  369. 

»  XJlimann  (2d  ed.),  p.  132.  Cited  by  i  WesUake,  p.  67  n.  UUmann  cites  Blunt- 
schli  and  i  Calvo,  §  100,  in  favor  of  this  opinion  —  a  view  which  he  himself  seems  to 
share  in  ^ite  of  his  criticism  of  it  as  being  "  much  too  eleastic/'  He  claims  that  the 
ann<»TiTi£r  State  succeeds  to  the  legal  order  (Rechtsordnung)  of  the  incorporated 
State,  but  admits  that,  in  deciding  on  the  question  whether  such  treaties  shall  be 
maintained,  it  (the  absorbing  State)  takes  its  own  interests  into  accoimt. 

"  See  infra,  p.  137. 
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//.    Partial  Succession 

130.  Effects  of  Partial  Succession.  —  The  general  rules  and 
principles  governing  partial  succession  are  practically  the  same  as 
in  the  case  of  universal  succession  or  total  extinction  and  absorp- 
tion. But  these  rules  may  be  greatly  modified  in  international 
practice  by  considerations  of  public  policy  based  on  the  interests 
of  the  ceding  as  well  as  on  those  of  the  annexing  States.  There 
is  even  a  greater  modification  of  these  principles  in  the  case  of  a 
colony  or  province  which  has  achieved  its  independence. 

The  main  diflference  between  the  two  categories  of  imiversal 
and  partial  succession  is  that  in  case  of  partial  succession,  whether 
by  cession  or  conquest,  there  is  a  continuity  of  State  life  or  per- 
sonality on  the  part  of  the  State  which  has  lost  a  portion  of  its 
territory.  This  materially  aJQFects  international  rights  and 
obligations. 

In  such  cases  it  may  be  necessary  to  distinguish  between  the 
general  rights  and  obligations  of  the  ceding  or  dismembered 
State  and  the  special  or  local  rights  and  obligations  of  the  inhabit- 
ants of  the  ceded  territory.  This  distinction  also  applies  to  the 
case  of  a  colony  or  province  which  has  achieved  its  independence. 
There  may  be  certain  charges  or  burdens  in  the  nature  of  servi- 
tudes resting  upon  the  land,  or  the  assets^  revenues,  or  resources 
of  the  new  State  or  ceded  province  may  have  been  mortgaged  or 
hypothecated  as  security  for  the  payment  of  a  portion  of  the  pub- 
lic debt  of  the  ceding  or  dismembered  State. 

It  is  generally  agreed  that  the  purely  local  or  personal  rights 
and  obligations  of  the  ceded  or  conquered  territory,  as  also  those 
of  the  new  State  which  has  achieved  its  independence,  remain 
with  the  new  State  or  ceded  territory.  This  is  particularly  true 
of  the  public  domain,  public  property  such  as  government  rail- 
ways, and  of  purely  local  and  personal  debts  or  of  any  por- 
tion of  the  public  debt  which  may  have  been  contracted  in  the 
interest  of  the  new  State  or  ceded  province,  more  particularly 
for  internal  improvements. 

Many  of  the  authorities  ^^  maintain  that  the  partial  successor 

^  It  is  often  claimed  that  this  is  also  the  case  with  debts  which  are  seemed  by 
the  assets,  revenues,  or  resources  of  the  ceded  province  or  of  an  insurgent  or  bellig- 
erent community  which  has  won  its  independence.    But  the  rule  would  certainly 
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must  also  take  over  a  proportional  part  of  the  general  public 
debt  of  the  ceding  or  dismembered  State ;  but,  however  equitable 
and  just  such  an  arrangement  may  be,  it  cannot  be  maintained 
that  this  is  a  positive  rule  of  the  Law  of  Nations.    There  have, 

not  apply  to  a  loan  thus  secured  which  had  been  contracted  for  general  purposes,  or 
for  the  special  purpose  of  waging  the  war  or  crushing  the  rebellion  resulting  in 
cession  or  independence. 

The  United  States  in  1898  refused  to  assume  in  behalf  of  Cuba  any  portion  of  the 
so-called  Cuban  debt,  for  the  payment  of  which  the  Cuban  revenues  were  pledged, 
on  the  ground  that  it  consisted  of  a  "mass  of  Spanish  obligations  and  charges," 
and  was  "in  no  sense  created  by  Cuba  as  a  province  or  department  of  Spain  or  by 
the  people  of  the  island."  This  debt  had  been  mainly  contracted  "  for  the  pur- 
pose of  supporting  a  Spanish  army  in  Cuba,"  and  the  creditors  "  took  the  chances  of 
the  investment"  with  a  full  knowledge  of  the  risks  involved.  "From  no  point  of 
view  can  the  debts  above  described  be  considered  as  local  debts  of  Cuba  or  as  debts 
incurred  for  the  benefit  of  Cuba."  i  Moore,  Digest,  {  97,  pp.  351-385.  The  cita- 
tions given  above  may  be  foimd  on  pp.  352,  357,  358, 367,  and  368. 

There  can  be  no  question  that  the  United  States  acted  wisely  in  refusing  to  assume 
for  her  prot^  the  major  portion  of  this  debt,  but  Cuba  would  seem  to  have  been 
liable  in  equity  for  such  a  portion  of  the  loan  as  had  been  q)ent  on  internal  improve- 
ments, such  as  railwa3rs,  harbors,  etc.  See  an  interesting  article  contributed  by 
Von  Bar  to  the  German  periodical  DU  Nation  for  April  22, 1899.  Cited  by  i  West- 
lake,  79  n. 

On  the  Cuban  and  PkUippine  Debts,  see  Magoon,  Law  of  Civil  Government  under 
MUiiary  Occupation,  p.  187,  for  a  citation  from  an  article  by  Hon.  Whitelaw  Reid 
contributed  to  the  AngUhSaxon  Renew  for  June,  1899.  Mr.  Reid  says :  "Warned 
by  the  results  of  their  inquiry  as  to  the  origin  of  the  *  Cuban  Debt,' "  and  having 
"learned  that  over  one  fourth  of  the  Philippine  Debt  had  actually  been  transferred  to 
Cuba  to  carry  on  the  war  against  the  Cuban  insurgents,"  the  American  com- 
missioners at  Paris  abandoned  all  idea  of  assuming  the  so-called  "Philippine  Debt." 
But  the  United  States  paid  to  Spain  the  sum  of  $20,000,000  for  the  cession  of  the 
Philii^ine  Islands  —  an  amount  which  was  at  least  equal  to  the  face  value  of  that 
debt. 

The  views  of  Le  Fur  on  this  subject  (see  6  R,  D,  /.  P.  (1899),  615  £f.)  are  so  obvi- 
ously prejudiced  that  they  are  unworthy  of  serious  refutation. 

The  Spanish  Conunissioners  made  much  of  the  fact  that  the  Spanish-American 
oobnies  had  asstuned  their  local  debts  (see  i  Moore,  pp.  342-343,  355) ;  but  the  cir- 
cumstances were  very  different,  and  "  historically  we  know  that  the  assumption  of 
said  obligations  was  a  price  paid  by  said  colonies  for  independence  and  recognition 
of  sovereignty."    Magoon,  op.  cit.,  p.  188. 

There  are  nimierous  other  historical  examples  of  the  assumption  of  purely  local 
debts  (see  i  Moore,  pp.  339-351,  361),  and  it  undoubtedly  amounts  to  an  obliga- 
tion in  International  Law. 

The  following  authorities  hold  that  the  partial  successor  should  assume  a  pro- 
portional part  of  the  public  debt :  Bonfils  (Fauchille),  Nos.  224  ff. ;  Despagnet,  No. 
97;  I  Fiore,  No.  360;  Huber,  Nos.  125-135  and  205;  i  Pi6deliivre,  Nos.  154  ff-; 
I  Rivier,  214;  Taylor,  §  165;  UUmann,  §  33.  To  the  contrary  may  be  cited: 
Bluntschli,  Arts.  47-48;  Hall  (5th  ed.),  93  n.,  9^-99  n.;  i  Halleck  91;  i  Oppen- 
heun,  S  84;  I  Pradier-Fod^£,  No.  157. 

The  Ayes  thus  seem  to  have  it,  but  it  should  be  noted  that  a  number  of  them 
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indeed,  been  a  considerable  number  of  historical  instances  of  such 
division,^^  but  the  international  practice  is  by  no  means  uniform. 
If  the  debt  is  divided,  it  should  be  in  proportion  to  the  taxable 
assets  or  resources  of  the  new  State  or  ceded  province  as  com- 
pared with  those  of  the  remaining  portion  of  the  dismembered 
State. 

Contrary  to  the  general  principle  governing  in  the  case  of 
imiversal  succession,"  all  treaties,  excepting  transitory  and  dis- 
positive conventions,  alBfecting  the  incorporated  or  ceded  province 
fall  to  the  ground  in  cases  of  partial  succession.  This  also  holds 
when  an  insurgent  or  seceding  colony,  province,  or  State  has 
achieved  its  independence." 

qualify  their  statement  of  the  law  by  the  use  of  such  phrases  as  should,  it  is  Jusi 
and  rational,  theoretically,  etc.  This  indicates  a  subjective  rather  than  a  positive 
or  objective  attitude  toward  the  subject.  They  evidently  endeavor  to  state  the 
law  as  they  think  it  should  be,  rather  than  as  it  is  —  a  frequent  fault  with  Con- 
tinental publicists. 

1*  The  main  instances  of  a  division  of  the  general  public  debt  prescribed  in  modem 
treaties  are  as  follows:  — 

(i)  The  assumption  by  Sweden  of  a  part  of  the  Danish  debt  upon  the  cesaon 
of  Norway  by  Denmark  in  1814.  (2)  The  agreement  by  France  to  take  over  a  smaU 
portion  of  the  national  debt  of  Sardinia  upon  the  latter's  cession  of  Savoy  and  Nice 
in  i860.  (3)  The  apportionment  of  the  Danish  debt  between  Denmark  and  the 
ceded  duchies  upon  the  annexation  of  Schleswig,  Holstein,  and  Lauenburg  by  Aus- 
tria and  Prussia  in  1864  and  1866.  (4)  The  assumption  by  Italy  of  a  part  of  the 
Papal  debt  in  1864.  (5)  The  assumption  by  Sardinia  of  three  fifths  of  the  Monte- 
Lombardo-Veneto  debt,  and  of  a  part  of  the  Austrian  national  loan  of  1854,  by  the 
treaty  of  Zurich  in  1859.  (<^)  The  division  by  the  Powers  of  the  public  debt  of  the 
Netherlands  between  Belgium  and  Holland  in  1839.  (7)  The  obligations  imposed 
by  the  Powers  upon  Bulgaria,  Servia,  Montenegro,  and  Greece  to  discharge  portions 
of  the  debt  of  the  Ottoman  Empire  in  accordance  with  the  treaty  of  Berlin  of  1878. 
But  no  part  of  the  Ottoman  debt  was  assumed  by  Russia  on  account  of  her  acquisi* 
tions  in  Asia.  It  may  be  noted  that  the  two  latter  instances  are  examples  of  a 
division  secured  through  European  intervention  rather  than  by  conquest  or  a  treaty 
of  cession.  For  a  few  more  relatively  imimportant  examples,  see  Huber,  Die 
Staatensuccessicn,  No.  127. 

Among  the  important  recent  historical  instances  where  there  was  no  assump- 
tion of  any  portion  of  the  general  debt  are  those  of  the  cession  of  Alsace-Lorraine 
by  France  to  Germany  in  1871,  and  of  Cuba  and  the  Philippine  Islands  by  Spain  in 
1898.  The  United  States  did  not  take  over  any  portion  of  the  British  debt  upon  the 
acknowledgment  of  her  independence  by  Great  Britain  in  1783,  nor  have  any  of 
her  various  acquisitions  of  territory  been  charged  with  such  obligations  excepting 
Texas.  The  Spanish-American  colonies  appear  to  have  assumed  only  their  local 
debts. 

"  See  supra,  p.  132. 

^  Thus  the  United  States  did  not  share  in  either  the  rights  or  obligations  of 
British  treaties  after  she  had  achieved  her  independence.    A  long  and  bitter  contro- 
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"  On  the  cession"  of  territory  by  one  nation  to  another,  those 
internal  laws  and  regulations  of  the  former  designated  as  munici- 
pal continue  in  force  and  operation  until  the  new  sovereign  im- 
poses different  laws  and  regulations."  But  those  "  laws  which 
are  political  in  their  nature,  and  pertain  to  the  prerogatives  of 
the  former  government,  immediately  cease  upon  the  transfer  of 
sovereignty."^^  The  Constitution  and  laws  of  the  annexing  or 
conquering  State  do  not  necessarily  extend  ex  propria  vigore  to 
the  annexed  or  ceded  territory/*  which  is  nevertheless  completely 
subject  to  the  will  of  its  new  sovereign. 

veisy  arose  in  connection  with  the  fishing  rights  granted  by  Great  Britain  in  1783. 
The  United  States  claimed  that  the  right  to  fish  on  the  coast  of  Newfoundland  and 
on  the  other  coasts  of  the  British  dominion  in  North  America  was  merely  a  recog- 
nition of  preSzisting  and  imprescriptible  rights  which  were  not  abrogated  by  the 
War  of  181 2.  On  the  other  hand,  the  British  justly  held  that  these  rights  were 
created  by  treaty  and  were  extinguished  by  the  war.  By  the  treaty  of  181 8  the 
citizens  of  the  United  States  were  merely  granted  the  liberly  to  fi^,  etc.  This 
constituted  a  virtual  abandonment  of  the  untenable  contention  that  these  rights 
existed  independent  of  treaty  stipulation. 

On  the  Northeastern  Fish^iesy  see  especially :  J.  Q.  Adams,  The  Fisheries  and 
He  Mississi^  (1828) ;  ElliDt,  The  United  States  and  the  Northeastern  Fisheries 
(1887);  Isham,  The  Fishery  Question  (1887);  Hall  (5th  ed.),  94-95;  Lawrence, 
Pnncifies  (3d  ed.),  §  iii;  *i  Moore's  Digest^  §§  163  ff.;  Dana's  Wheaton,  341- 
350  and  note  142 ;  Wharton's  Digest,  {§  301  ff. ;  and  the  U.  S.  v.  Great  Britain  (case 
of  Atlantic  Coast  Fisheries),  in  4  i4.  /.  (1910),  948  ff. 

^  The  same  rule  applies,  of  course,  to  cases  of  conquest. 

"  Griggs,  Att'y-Gen.,  in  i  Moore,  Digest,  §  93,  p.  310.  See  also  i  Moore,  §  93, 
p.  310,  especiaOy  the  opinions  of  Chief  Justice  Marshall,  Lords  Mansfield  and 
EQenborough  on  pp.  332-333. 

"  See  especially  the  series  of  decisions  known  as  the  "Insular  Cases"  decided  by 
oar  Supreme  Court  in  190X.  In  the  leading  case  of  De  Lima  v.  BidweU  (182  U.  S.  i), 
it  was  held  that  Porto  Rico  was  not  a  foreign  country  within  the  meaning  of  the 
tariff  laws  after  its  cession,  but  a  territory  of  the  United  States.  Consequently, 
the  Dingley  Tariff  Act  of  1897,  which  was  exclusively  applicable  to  foreign  coim* 
tries,  did  not  apply  to  Porto  Rico.  See  also  Fourteen  Diamond  Rings  v.  United 
Slates  (183  U.  S.  176),  which  applied  the  same  doctrine  to  the  Philippine  Islands. 
In  Domes  v.  BidweU  (182  U.  S.  244),  it  was  held  that  Porto  Rico  ''is  a  territory 
appurtenant  and  belonging  to  the  United  States  within  the  revenue  clauses  of  the 
Constitution ;  that  the  Foraker  Act  (of  1900)  is  constitutional,  so  far  as  it  imposes 
duties  upon  imports  from  such  islands."  In  Dooley  v*  United  States  (182  U.  S. 
222),  it  was  held  that  duties  upon  imports  from  the  United  States  to  Porto  Rico 
prior  to  the  ratification  of  the  treaty  of  peace  were  lawfully  collected  under  the 
war  power.  It  is  a  remarkable  fact  that  the  decision  in  each  case  represented  a 
bare  (but  not  always  the  same)  majority  of  one,  the  vote  of  the  judges  standing 
five  to  four. 

On  the  Insular  Cases,  see  especially :  z  Moore,  §  94 ;  z  Willoughby,  The  Const, 
LaweftheU.  S,  (1910) ,  §§  1 70-1 71  and  ch.  30 ;  and  Scott,  Cases,  667HS74,  including 
note  on  p.  674.    For  further  references,  see  i  Moore,  p.  331. 
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Private  rights  are  imaflFected  by  a  change  of  sovereignty.  "  It 
is  very  unusual,  even  in  cases  of  conquest,  for  the  conqueror  to  do 
more  than  displace  the  sovereign  and  assume  dominion  over  the 
coimtry.  The  modem  usage  of  nations,  which  has  become  law, 
would  be  violated ;  that  sense  of  justice  and  of  right  which  is 
acknowledged  and  felt  by  the  whole  civilized  world  would  be 
outraged  if  private  property  should  be  generally  confiscated.  The 
people  change  their  allegiance;  their  relation  to  their  ancient 
sovereign  is  dissolved ;  but  their  relations  to  each  other,  and  their 
rights  of  property  remain  imdisturbed.  If  this  be  the  modem 
rule  even  in  cases  of  conquest,  who  can  doubt  its  application  to 
the  case  of  an  amicable  cession  of  territory  ?  "  ^* 

In  Cuba  and  the  Philippines  the  rights  of  property  entitled  to 
protection  imder  the  phrase  "property  of  all  kinds  "  (see  Arts.  I 
and  VII  of  the  treaty  of  peace  with  Spain)  were  believed  to  in- 
clude trade-marks  and  the  property  rights  of  mimidpalities,^ 
but  they  were  held  not  to  include  rights  to  public  office,  whether 
purchased  or  inherited.^ 

The  annexing  State,  as  also  the  colony  or  province  which  has 
achieved  its  independence,  succeeds  to  the  public  domain  of  that 
portion  of  the  ceding  or  dismembered  State  which  is  located  in 
the  ceded  territory  or  the  new  State ;  but  it  appears  to  be  some- 

For  other  cases  showing  the  effect  of  a  change  of  sovereignty  on  laws,  see  Beale, 
Cases  OH  the  Conflict  of  Laws  (1900) ,  65-84.    See  also  Scott,  104-X16. 

>*C.  J.  Marshall,  in  the  leading  case  of  Untied  States  v.  Perckeman  (1833),  7  Peters, 
51,  86 ;  and  (in  abridged  form)  Scott,  95.  Our  great  Chief  Justice  also  stated  that 
even  had  the  treaty  by  which  Florida  was  ceded  to  the  United  States  contained 
no  stipulation  safeguarding  the  property  of  individuals,  their  property  rights 
would  have  been  unaffected  by  the  change.  In  United  States  v.  Sotdard  (4  Pet. 
511),  he  had  remarked  apropos  of  the  cession  of  Louisiana  that  "the  United  States, 
as  a  just  nation,  regards  this  stipulation  (viz.  that  the  inhabitants  of  the  ceded 
territory  should  be  protected  in  the  free  enjoyment  of  their  property  rights)  as  the 
avowal  of  a  principle  which  would  have  been  held  equally  sacred,  though  it  had  not 
been  inserted  in  the  contract."  For  the  citation  of  numerous  other  cases  and 
e3q)ressions  of  official  opinion  on  this  subject,  see  i  Moore,  §  99. 

"^  Magoon,  The  Law  of  Civil  Government  and  Military  Occupaiion^  305-315, 
463-47I)  5i5'~545y  etc.  The  rights  of  property  secured  by  copyrights  and  patents 
acquired  by  Spaniards  was  specifically  protected  by  Art.  XIII  of  said  treaty. 
I  Moore,  p.  427. 

*^  Magoon,  194-209  and  454  ff .  See  also  i  Moore,  §  99,  pp.  425-429 ;  and  the 
cases  of  Sanches  v.  United  States  (1907)  and  the  Countess  of  Buena  Vista  v.  United 
States  (1908),  m  2  A.  J,  678-688.  For  criticism  of  these  decisions,  see  BordweQ,  in 
sA.J.  (1909),  11^136. 
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what  doubtful  as  to  whether  it  succeeds  to  the  whole  of  its  pri- 
vate domain  or  property  as  well.  The  better  opinion  would  seem 
to  be  that  it  only  succeeds  to  that  portion  of  the  private  property 
of  the  ceding  or  dismembered  State  which  is  destined  for  local  use. 
Thus,  State-owned  railways,  telegraph  and  telephone  plants,  etc., 
pass  to  the  annexing  or  new  State ;  ^  but  State  loans  to  corpora- 
tions or  individuals  should  not,  as  a  rule,  be  confiscated.  In  the 
case  of  privately  owned  railroads,  the  principle  of  succession 
only  applies  to  the  public  rights  of  regulation  or  control.  In  view 
of  the  increasing  tendency  toward  State  socialism,  this  subject 
deserves  more  attention  than  it  has  yet  received. 

There  is  a  difference  of  opinion  respecting  the  obligations  of  the 
new  or  annexing  State  to  execute  the  contracts,  concessions,  or 
franchises,  etc.,  granted  by  the  ceding  or  dismembered  State 
within  the  ceded  territory  or  territorial  borders  of  the  colony  or 
province  which  has  achieved  its  independence.  It  would  cer- 
tainly seem  that  such  contracts  and  concessions  should,  as  a 
rule,  be  respected,  and  this  has  been  the  general  practice  of  nations 
for  at  least  a  century ;  ^  but  international  practice  is  by  no  means 
uniform,  and  the  rule  is  not  without  important  exceptions. 

"See  esptdaXly  Despagnet,  No.  99;  x  Pi6deliivie,  No.  x6i;  and  z  P.-FodM, 
No.  161. 

"  Such  proviskms  were  oontained  in  the  treaties  of  Campo  Formio  (1797),  Paris 
(1S14),  Zurich  (1859),  Paris  (i860),  London  (1864),  Vienna  (1864),  Frankfort 
(1871),  and  Berlin  (1878).  The  various  treaties  by  which  the  United  States  acquired 
Louisiana,  Florida,  askd  Texas  contained  similar  stipulations.  But  these  provisions 
bave  been  ignored  in  several  recent  cases  of  cession  or  conquest,  viz.  by  France  in 
Madagascar  (1896),  by  the  United  States  in  the  treaty  of  Paris  (1898)  with  Spain, 
aod  by  Great  Britain  in  South  Africa  (1900).  z  Moore,  {  98,  pp.  385-390,  and 
^del,  Des  effets  de  Vannexion  sur  Us  concessions  (1904),  ch.  11. 

The  United  States  of  course  acknowledged  the  validity  of  Spanish  contracts 
and  concessions  in  Cuba,  Porto  Rico,  and  the  Philippines,  which  were  of  a  purely 
local  nature  or  in  the  exclusive  interests  of  the  inhabitants  of  these  islands  (z 
Moore,  p.  406) ;  but  it  refused  to  admit  a  legal  obligation  to  continue  payments  to 
the  Manila  Raflway  Co.,  which  was  a  concession  with  a  guarantee  of  8  per  cent 
granted  by  Spain  partly  in  the  imperial  and  partly  in  the  local  interest.  See  i 
Moore,  §  98,  pp.  395  fiP.,  and  Magoon,  op,  cil,,  pp.  177  ff.  See  also  Magoon,  pp. 
5^531*  for  the  opinion  of  this  law  officer  that  the  United  States  was  not  legally 
bound  to  continue  the  pa3rment  of  the  Spanish  subsidy  to  a  telegraph  company 
m  the  Philippine  Islands. 

The  Transvaal  Concessions  Commission  of  190Z,  which  was  appointed  by  the 
British  Government  to  inquire  into  concessions  presenting  examples  of  mixed 
pablic  and  private  rights  granted  by  the  South  African  Republic,  declared:  "It 
is  dear  that  a  State  which  has  annexed  another  is  not  legally  bound  to  any  con- 
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The  general  principle  which  should  govern  this  important  but 
much  neglected  subject  has  been  correctly  stated  by  a  leading 
Italian  authority :  '^  The  annexing  Government  succeeds  to  the 
rights  and  obligations  resulting  from  contracts  regularly  stipu- 
lated by  the  ceding  government  in  the  relative  public  interest 
of  the  territory  ceded."  ** 

To  this  rule  there  seem,  however,  to  be  several  exceptions. 
The  grant  or  concession  must  have  been  not  merely  regularly 
obtained  or  duly  acquired,  i.e.  from  the  proper  authority  and 
with  a  proper  observance  of  legal  forms,  but  it  must  have  been 
made  in  good  faith.^  It  must  not  be  in  violation  of  a  treaty  with 
the  annexing  or  dismembered  State  nor  contracted  for  the  pur- 
pose of  the  war  which  results  in  annexation.  The  concession  may 
also  be  canceled  if  the  grantee  has  without  lawful  excuse  failed 
to  fulfill  the  essential  conditions  of  the  grant.  The  new  govern- 
ment is,  moreover,  justified  hi  canceling  or  modifying  the  con- 
cession in  case  it  is  injurious  to  the  public  interest  or  in  conflict 
with  the  public  order  or  the  fimdamental  principles  governing  the 
legislation  or  policy  of  the  annexing  State.  In  the  various  classes 
of  cases  covered  by  the  last  sentence  compensation  or  indenmity 
should,  however,  be  made.^ 

tracts  made  by  the  State  which  has  ceased  to  exist,  and  that  no  court  of  law  has  juris- 
diction to  enforce  such  contracts  if  the  annexing  State  refuse  to  recognize  them." 
In  commenting  upon  these  dicta,  Westiake  (I,  pp.  81-82)  observes:  "The  latter 
dictum  is  true,  since  courts  of  law  are  bound  by  the  wiU  of  the  sovereign  power  of 
the  country,  whether  that  wiU  be  just  or  unjust.  The  former  dictum  .  .  .  b  to  be 
explained  by  the  narrow  meaning  which  the  commissioners  evidently  attached  to 
the  term '  legal ' .  .  ."  The  Commissioners  add :  ''  But  the  modem  usage  of  nations 
has  tended  in  the  direction  of  the  acknowledgment  of  such  contracts."  And, 
with  certain  reservations,  England  appears  to  have  acted  on  this  principle. 

In  the  cases  which  were  brought  up  for  judicial  determination,  the  British 
Courts  declined  to  assert  jurisdiction  on  the  ground  that  annexation  was  an  act  of 
State,  and  they  held  that  municipal  tribunals  lacked  authority  to  enforce  con- 
tractual obligations  alleged  to  have  been  incurred  by  an  adversary.  The  leading 
cases  are  those  of  Cook  v.  Spring  (1899),  A.  C.  573;  and  the  West  Rand  Central 
Gold  Mining  Co.  v.  The  King  (1905),  2  K.  B.  498.  See  ''Colonial  Cases  Relating 
to  the  Succession  of  States,"  in  3  Zeitschriftf  618-620,  and  Westiake,  in  17  Law 
Quar,  Rev.  392  ff. 

•*  I  Fiore,  No.  356,  p.  313. 

»  See  on  this  point  the  instructions  of  Secretary  Root,  in  i  Moore,  pp.  392  ff., 
and  Magoon,  595  ff. 

^  For  the  exceptions,  see  Report  of  the  Transvaal  Concessions  Commission  in 
X  Moore,  §  98,  pp.  411-414;  and  Gidel,  Des  effets  de  V annexion  sur  les  concessions 
(1904),  chs.  7-10. 
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The  same  principles  of  course  apply  to  a  colony  or  province 
which  has  achieved  its  independence.^ 

BEBUOORAFHT 

Sttcceosion  and  Extinction  of  States.  —  Appleton,  Des  effeis  de  Vannex- 
m  sur  les  dettes  de  ViUU  demembri  ou  annexB  (1895);  Bluntschli, 
Arts.  46-^1;  Bry,  Nos.  56-72;  *  Bonfils,  Nos.  214-233;  Cabouat,  Des 
annexions  de  terriUnres  et  de  lews  principales  consiquences  (x88i) ;  i  Calvo, 
§i  99-106;  I  Cobbett,  Cases^  68-76;  Decamps,  in  1$  R.  D,  I.  P.  (1908), 
385  ff.  ;1  *  Despagnet,  Nos.  86-102 ;  Field,  Arts.  22-26 ;  *  i  Fiore,  Nos.  348- 
366;  Gabba,  QuesUoni  di  diriUo  cimle  (1886);  Gards,  §  x6,  pp.  59  ff.; 
*  Gidel,  Des  effets  de  Vannexian  sur  les  concessions  (1904) ;  Grotius,  liv.  11, 

"  The  authorities  are  very  much  divided  as  to  the  m<>^iiing  and  propriety  of  the 
phrase  "succession  of  States."  Several  (e»g,  Gareis,  {  16,  pp.  59  ff.,  and  Zom,  32, 
77)  even  deny  that  it  ever  takes  place,  and  one  (Liszt,  {  23)  only  admits  it  in  a  few 
cases.  Others  maintain  that  it  is  a  pure  fiction  or  metaphor,  whether  useful  or 
otherwise.  But  the  majority  accept  the  doctrine  of  succession  either  in  pure  or 
modified  form. 

The  Roman  idea  of  succession  upon  death  as  the  continuation  of  the  person  of  the 
deceased  by  the  heir  was  introduced  into  the  Law  of  Nations  by  Grotius  who  said : 
"It  is  undoubted  law  that  the  person  of  the  heir,  in  respect  to  the  continuation  of 
public  as  well  as  private  ownership,  is  to  be  conceived  as  the  same  with  the  person 
deceased"  (lib.  II,  cap.  9,  {  12).  This  view  was  adopted  by  Pufendorf  and 
Vattel,  but  denied  by  the  commentator  Coc6ji,  who  claimed  that  the  Grotian  doc- 
trine oi  succession  was  a  fiction  based  upon  a  principle  of  Roman  private  law  which 
is  inapplicable,  in  all  its  content,  to  International  Public  Law.  On  the  views  of 
Coc6ji,  see  Gidel,  op.  cU.,  pp.  35  and  57  ff. 

Among  the  publicists  who  hold  more  or  less  strictly  to  the  Grotian  doctrine  of 
succesaon  are :  Despagnet,  Nos.  90  ff . ;  Hall,  99 ;  2  Halleck,  495 ;  z  F.  de  Martens, 
S  671 W-  368  f . ;  and  i  Rivier,  70  ff . 

The  following  authorities  are  among  those  who  hold  to  the  doctrine  of  succession 
in  modified  form :  Bluntschli,  Arts.  50,  54,  and  55 ;  z  Calvo,  §§  99  ff . ;  z  Fiore,  No. 
355;  Heffter,  §  35 ;  z  Oppenheim,  §§  80  ff. ;  z  P.-Fod£r6,  Nos.  Z58  and  z6o. 

Among  the  publicists  who  evidently  consider  the  phrase  "succession  of  States" 
a  mere  fiction  or  metaphor  are  Appleton,  Gabba,  and  Gidel,  who  have  produced 
valuable  monographs  on  this  important  subject.  But  Huber,  the  most  important 
of  them  all,  does  not  hesitate  to  use  the  phrase  "Staatensuccession"  as  the  title 
of  his  remarkable  work.  It  must  be  admitted  that  these  monographs  are,  for  the 
most  part,  highly  abstract  and  theoretical,  and  that  their  conclusions  are  often  at 
variance  with  international  practice.  Thus  Appleton  (p.  51)  holds  that  the  annexed 
or  extinguished  State  still  continues  to  exist  in  spite  of  its  loss  of  sovereignty ;  and 
Gidel  (chs.  3  and  4)  bases  his  theory  of  " continuity"  upon  the  right  of  the  occupant. 
He  claims  that  cession  is  a  recognition  rather  than  a  source  of  rights.  The  views 
of  Max  Huber,  although  highly  abstract,  are  more  reasonable  and  are  largely 
based  upon  a  study  of  international  practice.    He  declares  (p.  z8) :  — 

''The  notion  of  succession  is  a  general  one  in  law,  and  belongs  exclusively  neither 
to  private  nor  to  public  law.  Succession  is  a  substitution  plus  continuation.  The 
successor  steps  into  the  place  of  the  predecessor  and  continues  his  rights  and  obliga- 
tbns;  so  far  the  succession  of  private  and  public  law  agree.    But  we  now  have  to 
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cc.  9  and  xo ;  *  Hall  (5th  ed.)>  91--99 ;  i  Halleck  (3d  ed),  90-^2 ;  Hartman, 
§§  12-13 ;  Heffter,  §§  24-25 ;  Holtzendorff,  in  2  Bandbuch,  33-43 ;  *  Huber, 
Die  StaaUnsuccession  /1898) ;  Larrivi^re,  Des  consiquences  des  transforma- 
tions temtarides  des  Etats  sur  les  traitSs  anterieurs  (1892) ;  Lawrence  (4th 
ed.),  §  49 ;  Liszt,  §  23 ;  iF.de  Martens,  §§  66-69 »  *  i  Moore,  ch.  4,  §§92- 
99;  I  Nys,  399-^401 ;  *  I  Pi6delievre,  Nos.  134-200;  i  Phillimore,  Pt.  n, 
chs.  5-6;  *  I  Oppenheim,  §§  79^84;  i.P.-Fod6r6,  Nos.  156-163 ;  *  i  Rivier, 
65-75,  213  ff. ;  SeIoss6,  Traits  de  V annexion  an  territoire  fran^ais  et  de  son 
dSmembrement  (1880) ;  *  Scott,  Cases,  85-116 ;  Snow,  §  9 ;  Taylor,  §§  163-168; 
Ullmann  (2d  ed.),  §§  31-34;  i  Westlake,  59-83;  Wheaton,  §§  28-32; 
I  Wharton,  §  5 ;  Woolsey,  §  38. 

distinguish  between  those  kinds  of  succession.  A  civil  successor  who  steps  into  the 
place  of  his  predecessor  steps  into  his  rights  and  obligations  as  though  he  were  him- 
self the  predecessor.  That  is  the  universal  succession  of  private  law  in  the  human 
sense,  at  least  according  to  the  prevailing  doctrine.  But  the  successor  of  inter- 
national law  steps  into  the  rights  and  obligations  of  his  predecessor  as  though  they 
were  his  own."    Cited  and  translated  by  Westlake,  I,  p.  69. 

For  an  excellent  review  of  the  authorities,  see  Gidd,  Des  effets  de  Patmnion 
sur  les  concessions  (1904),  ch.  2. 
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131.  Their  Nature.  —  Until  recently,  authorities  were  gen- 
erally agreed  that  there  exist  certain  essential  or  fundamental 
rights  and  duties  of  States  which  underly  the  positive  rules  and 
customs  of  International  Law.  These  rights  (to  which  are 
attached  corresponding  duties)  are  usually  described  as  primary, 
inherent,  absolute,  fundamental,  essential,  permanent,  etc. 
They  were  formerly  identified  with  natural  rights  and  formed  part 
of  the  so-called  law  of  nature.  Some  publicists  now  r^ard  them 
as  moral  rather  than  legal  principles,  and  a  few  even  deny  them 
altogether.^  But  these  rights  have,  in  fact,  a  broader  and  deeper 
significance  than  the  ordinary  positive  rules  of  the  Law  of  Nations 
of  which  they  are  in  large  measure  the  ultimate  basis  or  source, 
and  have  even  greater  obligatory  force.  Though  far  from  abso- 
lute and  not  inherently  unchangeable,  they  are  in  the  nature  of 
controlling  or  fundamental  principles  based  upon  conditions 
essential  to  State  existence  and  international  life  in  our  time. 

1  For  example,  Cavaglieri,  in  18  R.  D.  I.  P,  (igiz),  261 ;  ♦  Heilbom,  System,  27^ 
306;  Jdlinek,  System,  302  ff.;  z  Oppenheim,  S  "2;  ^^^  <  Westlake,  293  ff. 

Jdlinek  considers  the  fimdamental  rights  of  States  tautological,  and  Hdlborn's 
mam  argument  appears  to  be  that  they  lack  sanction  or  are  included  under  other 
categories.  But  the  lack  of  sanction  is  not  greater  than  in  the  case  of  many  of  the 
more  positive  rules  of  International  Law.  The  fact  that  authorities  are  not  fully 
agreed  on  the  content  of  the  fimdamental  rights  and  duties  of  States  is  no  proof 
of  their  non-existence.  Oppenheim  says  he  agrees  with  the  publicists  cited  above, 
but  he  admits  these  rights  and  duties  under  a  different  name. 

The  most  suggestive  treatment  of  this  question  is  by  PiUet,  in  5 12.  D.  /.  P.  (1898), 
66  ff.,  236  ff. ;  but  many  of  his  suggestions  are  too  tentative  for  acceptance  in  a 
textbook. 

Some  of  the  older  publicists  adopted  the  Thomasian  classification  of  perfect  and 
imperiect  rights  and  duties.  This  division  is  now  generally  abandoned.  See  i 
Westlake  (153,  285,  288)  for  a  modem  instance  of  adherence  to  the  doctrine  of 
imperfect  rights. 
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I.  The  Right  of  Self-pheservation 

132.  The  Ris^t  of  Self-preservation.  —  The  most  important 
of  these  fundamental  rights  of  States  is  that  of  existence,  which 
involves  the  rights  of  self-preservation  and  defense.  To  this 
right  there  is  attached  the  corresponding  duty  of  respecting  the 
existence  of  other  States.  The  right  of  self-preservation  takes 
precedence,  in  a  sense,  of  all  other  rights  suid  duties,  and  is  more 
than  a  right  in  the  ordinary  use  of  this  term.  It  is  a  principle 
which  xmderlies  all  positive  rules  and  customs,  and  is  based 
upon  an  instinct  which  in  the  last  resort  controls  aU  living 
organisms. 

A  State  has  xmquestionably  the  right,  under  modem  conditions, 
to  make  such  preparations  and  to  take  such  measures  as  it  may 
deem  necessary  for  its  own  safety  and  defense,  but  it  has  no 
right  to  make  a  disposition  of  its  forces  or  assume  an  attitude 
threatening  to  the  existence  or  safety  of  another  State.  It  is 
also  bound  to  use  due  diligence  or  the  means  at  its  disposal  to 
prevent  organized  conspiracies  or  military  preparations  against  a 
friendly  State  on  its  own  soil,  as  also  to  forbid  the  direct  use  of  its 
territory  and  resources  for  hostile  purposes.  In  short,  it  is  imder 
obligations  to  preserve  a  strict  and  impartial  neutrality  between 
warring  Powers. 

The  right  of  self-preservation*  includes  the  right  to  preserve 
the  integrity  and  inviolability  of  its  territory  with  the  correspond- 
ing duty  of  respecting  that  of  other  States.  In  order  to  protect 
and  preserve  this  right,  it  may  in  extreme  cases  of  necessity' 
commit  what  would  ordinarily  be  an  infraction  of  the  Law  of 

'  Some  publicists  {e,g,  Bonfils,  No.  243 ;  Chretien,  Nos.  187  ff. ;  z  Pradier- 
Fod6r6,  Nos.  219  and  261 ;  and  i  Rivier,  265-268)  also  include  the  right  of  progress 
or  perfectibility,  i.e.  the  development  of  power,  resources,  etc.,  but  these  are 
certainly  not  legal  or  positive  rights. 

*  The  excuse  of  necessity  is  denied  by  Bonfils,  No.  242 ;  i  M^rignhac,  246  f. ; 
I  PiMelifevre,  No.  207 ;  and  i  Westlake,  297  ff. 

It  is  admitted  by  Giotius,  lib.,  c.  II ;  §§  6-10 ;  Hall,  Pt.  11,  ch.  7 ;  Hcffter, 
§  30;  I  Phillimore,  Pt.  Ill,  ch.  10;  i  P.-Fod6r6,  Nos.  220-234;  i  Rivier,  277-279; 
I  Twiss,  §  102;  and  Vattel,  liv.  11,  c.  9,  §  119. 

The  excuse  of  necessity  may,  as  some  publicists  assert,  be  theoretically  unsound 
and  practically  dangerous  (being  liable  to  abuse) ;  but,  as  Pradier-Fod£r6  (I,  p- 
367)  observes :  "This  theory,  however  admirable  for  saints  and  heroes,  is  not  made 
for  common  humanity ;"  or,  as  Westlake  (1, 307)  remarks  in  another  connection : 
"Laws  are  made  for  men  and  not  for  creatures  of  the  imagination." 
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Nations  and  violate  the  territorial  sovereignty  or  international 
right  of  another  State,  as  was  done,  e.g.  by  England  through  the 
seizure  of  the  Danish  fleet  in  1807/  by  Canada  in  the  case  of  the 
Caroline f^  by  Spain  in  the  case  of  the  Virginius^  and  by  Japan 

'  The  seizure  of  the  Danish  fleet  by  England  in  1807  to  prevent  its  falling  into 
the  hands  of  Napoleon  has  been  almost  unanimously  condemned  by  Continental 
writeis.  Naturally  it  has  been  upheld  by  British  publidsts  like  Hall  (268  f .)  and 
Westlake  (I,  502  f  .)•  Surely  an  American  is  capable  of  rendering  an  impartial 
verdict.  See  the  comments  of  Captain  Mahan  (Influence  of  Sea  Power  upon  the 
Prenck  Revduiion^  II,  277},  who  justifies  the  seizure.  This  so-called  act  of  "pi- 
racy" or  "brigandage"  appears  to  have  been  wholly  justifiable.  See  also  Rose, 
Life  (ff  Napoleon^  II,  129  ff. ;  Ibid.,  Napoleonic  Studies,  153-152. 

*  During  the  Canadian  insurrection  in  the  winter  of  1837-1838,  the  American 
steamboat  Caroline^  was  being  used  by  Canadian  insurgents  and  their  Ameri- 
can sympathizers  to  transport  recruits  and  mflitary  suppliesl  from  Schlosser,  N.Y., 
00  the  American  side  of  Niagara  River,  to  Navy  Island,  the  headquarters  of  the 
insurgents.  This  island,  through  which  ran  the  boundary  line  between  Canada 
aad  the  United  States,  was  located  in  the  midst  of  the  Niagara  River.  It  was 
believed  that  the  Caroline  would  also  be  used  to  transport  the  expedition  from 
Navy  Island  to  the  Canadian  shore.  On  the  night  of  Dec.  29, 1837,  sh^  was  seized 
by  Canadian  forces  at  Schlosser,  N.Y.,  and  set  adrift  over  Uie  Niagara  Falls.  It 
appears  that  only  two  persons  were  killed. 

In  the  course  of  the  correspondence  between  the  American  and  British  Govern- 
ments which  followed  the  arrest  and  imprisonment  in  1841  of  McLcod,  one  of  the 
supposed  British  participants  in  the  seizure  of  the  Caroline,  on  a  charge  of  murder, 
Daniel  Webster,  then  Secretary  of  State,  laid  down  the  rule  which  Lord  Ashburton 
admitted  was  applicable  to  the  case. 

Webster  omtended  that  to  justify  the  conduct  of  the  Canadian  authorities,  Eng- 
land must  show  a  "necessity  of  self-defense,  instant,  overwhelming,  and  leaving  no 
choice  of  means  and  no  moment  for  deliberation  .  .  ."as  also  that  the  "local 
authorities  of  Canada  did  nothing  unreasonable  or  excessive,  since  the  act  justi- 
fied by  the  necessity  of  self-defense  must  be  limited  by  that  necessity  and  kept 
deariy  within  it."  Professor  Westlake  (I,  p.  300)  justly  remarks :  "This  was  good 
law,  except  as  to  the  emergency's  leaving  no  moment  for  deliberation." 

It  should  be  added  that  reparation  by  way  of  apology  or  idemnity  should  always 
be  promptly  made  for  such  violations  of  territorial  sovereignty  or  international 
rights.  Lord  Ashburton  expressed  regret  that  an  explanation  and  apology  for 
this  "violation  of  territory"  had  not  been  made  immediately. 

On  the  case  of  the  Caroline,  see  esptdaHy  2  and  7  Moore,  Digest,  §§  217  and 
300.  See  also  3  Ibid.,  Ini,  Arbitrations,  2419  ff. ;  Gen.  Scott,  Autobiograpky,  1, 305- 
317;  Hall,  270-271;  Lawrence  (3d  ed.),  Principles,  §  249;  Snow,  Cases,  177- 
178;  and  I  Westlake,  300  f. 

*  The  case  of  the  Virginius  is  more  doubtful.  The  Virginius  was  the  property  of 
Cuban  insurgents  and  was  employed  in  aid  of  the  Cuban  rebellion  against  Spain 
during  the  Ten  Years'  Insurrection  (1868-1878).  Registered  as  an  American  vessel 
and  carrying  the  flag  of  the  United  States,  she  was  captured  by  the  Spanish  man- 
of-war  Tornado  about  ten  or  fifteen  miles  from  the  coast  of  Jamaica  on  October 
31 )  1873-    1^  pursuit  had  begun  and  ended  on  the  high  seas. 

The  Vtrginiiis  was  taken  to  Santiago  de  Cuba,  where,  after  a  summary  trial  by 
oourt-martial,  fifty-three  of  her  officers,  crew,  and  other  persons  on  board  (indud* 
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in  the  invasion  of  Korea  and  Manchuria  at  the  outbreak  of  the 
Russo-Japanese  War. 

II.  The  Right  of  Independence 

133.  The  Right  of  Independence.  —  The  second  essential 
right  of  States  is  that  of  sovereignty,  or  autonomy  and  independ- 
eace.  This  right  involves  the  corresponding  duty  of  respecting 
the  autonomy  or  internal  sovereignty  and  the  independence  or 
external  sovereignty  of  other  States,  and  it  results  from  that 
liberty  or  freedom  from  restraint  which  is  a  necessary  condition 
for  the  exercise  of  State  activity.  As  indicated  in  a  previous 
chapter,  this  independence  or  external  sovereignty  is  far  from 
absolute  or  imlimited ;  ^  it  is  a  question  of  degree,  and  should  be 
measured  by  the  amount  of  liberty  which  it  is  peedf  ul  or  desirable 
that  a  State  should  have  in  order  properly  to  perform  its  fimctions 
—  international  as  well  as  national. 

134.  Rights  flowing  from  Sovereignty  and  Independence.  — 
The  following  are  the  most  important  of  the  rights  flowing  from 
that  of  sovereignty,  or  autonomy  and  independence :  — 

ing  Americans,  Englishmen,  and  Cubans)  were  condemned  to  death  and  executed 
as  pirates.  The  remainder  were  held  as  prisoners  and  afterwards  surrendered  to  the 
United  States.  Mr.  WiUiams,  the  Attorney-General  of  the  United  States,  gave  it 
as  his  opinion  that  the  Virginius  "was  as  much  exempt  from  interference  on  the 
high  seas  by  another  power,  on  that  ground,  as  though  she  had  been  lawfully  rois- 
tered." 

As  agreed  ufion,  the  vessel  was  afterwards  delivered  to  the  navy  of  the  United 
States  with  the  American  flag  fljring ;  but  owing  to  proof  by  Spain  of  her  fraudulent 
registry,  the  salute  to  the  flag  was  disfiensed  with.  Spain  also  paid  to  the  United 
States  an  indemnity  of  $80,000. 

The  British  Government  also  demanded  and  obtained  compensation  for  the  fami- 
lies of  the  executed,  but  did  not  complain  of  the  seizure  of  the  vessel,  which  it  evi- 
dently regarded  as  justifiable  on  the  grounds  of  necessity  or  self-defense.  This 
seems  to  have  been  the  correct  view.  It  is  also  the  view  of  Taylor  (§§  404  fl.), 
Woolsey  (§  214),  and  Westlake  (I,  167  ff.).    Hall  (267  and  275  fiF.)  is  doubtful. 

Of  course  the  plea  of  necessity  or  self-defense  can  in  no  wise  be  extended  to  the 
execution  of  the  prisoners.  That  was  a  gross  and  unwarranted  outrage.  The 
charge  of  piracy  was  absurd.  One  is  surprised  to  see  this  charge  justified  to  a  degree 
in  Scott's  Cases f  p.  322  n. 

On  the  case  of  the  Virginius,  in  addition  to  the  authorities  cited  above,  see 
especially  2  Moore,  Digest,  pp.  895  fiF.,  967  ff .,  980  fiF. ;  Chadwick,  The  Relations  of  the 
United  States  and  Spain,  chs.  16  and  17,  pp.  314  ff. ;  and  De  Olivart,  4  R.  D.  /.  P. 
(1897),  611  ff. 

^  For  the  main  restrictions  on  independence  or  external  sovereignty,  see  supra^ 
ch.  6,  §  95. 
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(i)  To  establish,  maintain,  and  change  its  own  constitution 
or  fonn  of  government  and  select  its  own  rulers.  This  implies  the 
right  of  social  and  political  revolution,  even  if  effected  by  violent 
means.^  Unless  such  revolutions  become  chronic  and  fail  to 
afford  reasonable  protection  to  the  lives  and  property  of  foreign- 
ers, other  States  have  no  right  to  intervene  for  the  restoration  of 
order  or  the  institution  of  a  stable  and  responsible  government. 

(2)  To  negotiate  and  conclude  treaties  and  alliances  which  are 
not  in  violation  of  International  Law,  and  to  maintain  diplomatic 
intercourse  with  other  members  of  the  international  community. 

(3)  To  make  and  change  its  own  laws,  subject  to  the  qualifica- 
tion that  these  should  be  in  conformity  with  the  rules  and  prin- 
ciples of  the  Law  of  Nations.  A  sovereign  State  has  especially 
the  right  to  make  rules  and  regulations  regarding  religion,  re- 
strict or  prohibit  immigration,  etc.  —  rights  which  are  some- 
times  denied. 

(4)  To  administer  its  own  laws  and  create  its  own  administra- 
tive machinery. 

(5)  With  some  exceptions,  to  be  noted  hereafter,*  to  exercise 
exclusive  jurisdiction  over  all  persons  and  tUngs  withui  its 
territory. 

(6)  Without  violating  the  rights  of  others  or  prohibiting  inter- 
national intercourse,  to  frame  its  own  policies,  more  especially 
those  of  a  commercial  nature. 

135.  Intervention.  —  The  right  of  sovereignty  or  autonomy 
and  independence  implies  the  duty  of  non-intervention  in  the 
internal  and  external  affairs  of  other  nations  by  forcible  means. 

The  subject  of  forcible  intervention,*®  which  may  be  defined  as 

'  It  is  impossible  for  any  one  who  believes  in  progress  to  agree  with  those  authori- 
ties who  maintain  that  it  is  permissible  to  crush  revolutions  which  threaten  the 
security  of  other  States  by  reason  of  their  ideas  or  principles. 

*  See  itifra,  §§  166,  209,  21  z,  270  ff.,  287  ff. 

^  Armed  or  forcible  intervention  should  be  distinguished  from  mere  diplomatic 
intervention  which  is  unaccompanied  by  a  threat  or  the  use  of  force.  Such  inter- 
position usually  takes  the  form  of  notes  addressed  to  a  foreign  government  in  which 
grievances  are  stated,  claims  urged  for  injuries  or  non-payment  of  obligations,  or 
protests  made  against  alleged  wrongs,  bad  treatment,  or  unjustifiable  conduct. 

Intervention  should  also  be  carefully  distinguished  from  the  following  acts : 
i)  Mediation  or  the  use  of  good  offices  between  States  on  the  verge  of  or  during 
hostilities.  2)  Purelydefensivemeasuresby  way  of  preparation  for  war.  3)  Meas- 
ures of  retorsion  and  reprisal  which  are  essentially  retaliatory  in  their  nature. 
4)  Mere  intercession  or  friendly  advice.    5)  Alliances  showing  an  intention  to  assist 
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dictatorial  (i.e.  as  implying  the  use  or  threat  of  force)  inter- 
ference in  the  affairs  of  another  nation,  is  one  of  great  difficulty 
and  complexity.  This  arises  from  the  fact  that  nowhere  else 
within  the  wide  range  of  international  relations  does  there  exbt 
such  an  apparent  conflict  between  political  theory  or  funda- 
mental principles  on  the  one  hand  and  actual  international 
practice  on  the  other. 

136.  The  Principle  of  Non-intervention.  —  The  whole  modem 
or  Grotian  system  of  International  Law  rests  upon  the  doctrine 
of  the  legal  equality  and  independence  of  sovereign  States.  This 
doctrine  presupposes  full  liberty  of  action  on  the  part  of  each 
sovereign  within  his  own  sphere  or  jurisdiction,  and  non-inter- 
ference in  the  internal  or  external  affairs  of  other  sovereigns. 
The  principle  of  non-intervention  is,  therefore,  a  necessary 
corollary  of  the  doctrine  of  the  equality  and  independence  of 
sovereign  States  and  must  be  considered  a  fxmdamental  principle 
of  International  Law. 

But  International  Law  is  supposed  to  rest  upon  international 
practice  as  well  as  upon  fundamental  principles ;  and  when  we 
examine  the  actual  practice  of  nations,  more  especially  that  of  the 
Great  Powers  during  the  nineteenth  century,"  we  i&nd  numerous 
examples  of  armed  intervention  on  all  sorts  of  groxmds  and 
pretexts. 

or  codperate  in  case  of  war.  6)  War  itself  —  a  status  to  which  intervention  often 
leads,  but  which  it  may  be  intended  to  avoid. 

The  intervening  State  may,  however,  use  the  various  coercive  means  which  are 
applicable  in  war,  such  as  the  occupation  of  a  port,  or  the  seizure  of  a  strategic 
position,  etc.  Or  it  may  prefer  measures  of  self-help  which  fall  short  of  war,  as  an 
embargo,  pacific  blockade,  etc.    Often  a  mere  veiled  threat  has  the  desired  e£fect. 

Recognition  of  the  in4ependence  of  a  revolted  community,  if  premature,  may  be 
a  disguised  intervention.  Recognition  of  belligerency,  even  if  premature,  does  not 
amount  to  an  intervention. 

^^  During  antiquity  intervention  was  the  rule  rather  than  the  exception.  The 
history  of  the  Roman  Republic  is  that  of  a  long  series  of  interventions.  Under  the 
Roman  Empire,  intervention  lost  its  significance  as  an  act  of  interference  in  the 
affairs  of  foreign  nations,  and  acquired  the  character  of  a  legal  and  legitimate  exer- 
cise of  the  generally  recognized  sovereignty  of  Rome. 

In  the  absence  of  anything  like  the  city-states  or  the  great  Empires  of  the  andent 
world  on  the  one  hand  or  of  the  nations  and  states-system  of  the  modem  world 
on  the  other,  we  can  scarcely  speak  of  intervention  in  the  proper  sense  of  this  term 
in  connection  with  the  history  of  the  Middle  Ages.  But  it  should  be  noted  that 
Popes,  Emperors,  Kings,  feudal  lords,  etc.,  were  continually  interfering  in  osa 
another's  affairs.  The  wars  of  religion  of  the  sixteenth  and  seventeenth  centuries 
afforded  new  pretexts  for  intervention. 
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137.  Classification  of  Interventioiis.  —  Broadly  speaking,  in- 
terventions may  be  thus  classified :  — 

(i)  Interventions  on  grounds  of  morality  or  humanity,  i.e.  to 
put  an  end  to  great  evils  and  acts  of  injustice,  such  as  gross  forms 
of  cruelty  and  oppression,  religious  persecution,  needless  effusion 
of  blood,  danger  of  race  extermination,  etc. 

(2)  Interventions  on  grounds  of  policy  or  interest,  e.g.  to  main- 
tain the  Balance  of  Power,  to  prevent  the  spread  of  political 
heresy,  to  crush  dangerous  revolutions,  to  advance  the  general 
welfare  or  the  collective  interests  of  civilization,  etc. 

(3)  Interventions  on  so-called  legal  grounds,  for  the  sake  of 
self-preservation,  to  prevent  or  terminate  an  illegal  or  unjusti- 
fiable intervention  by  another  State,  in  pursuance  of  a  right  to 
intervene  granted  by  treaty  or  to  enforce  treaties  of  guarantee, 
for  the  protection  of  the  lives  and  property  of  nationals  of  the 
intervening  State,  and  to  secure  the  enforcement  of  rights 
guaranteed  by  treaty  or  International  Law. 

138.  Intervention  on  Legal  Grounds.  —  Authorities  have  al- 
ways differed  widely  on  what  constitute  legal  or  justifiable 
grounds  for  intervention,  or,  indeed,  as  to  whether  any  such 
light  exists.  The  only  approach  to  unanimity  is  in  respect  to 
intervention  for  the  sake  of  self-preservation,  which,  be  it 
observed,  is  not,  properly  speaking,  a  right  or  law  in  the  ordinary 
sense  of  these  terms  as  applied  to  positive  rules  and  regulations. 

Hie  publication  of  Machlavelli's  Prince  in  1513  undoubtedly  contributed  to  the 
iiequency  of  the  practice  of  intervention  during  the  centuries  which  foUowed.  He 
RcommeDded  interventicm  in  war  on  the  ground  of  self-interest  alone,  and  char- 
acteristically advised  his  Prince  never  to  remain  neutral  in  any  war  in  which  his 
neighbors  might  become  involved,  inasmuch  as  "it  is  always  more  advantageous 
to  take  part  in  the  struggle." 

On  the  contrary,  Grotius  set  up  the  principle  that  the  mere  possibility  of  being 
attacked  does  not  justify  intervention,  though  he  admitted  that  the  aggrandizonent 
of  another  State  may  operate  as  a  casus  belli  in  a  war  which  is  otherwise  just.  He 
uiged  the  neutral  State  to  "do  nothing  which  may  strengthen  the  side  which  has  the 
worse  cause,  or  which  may  impede  the  motions  of  him  who  is  carrying  on  a  just 
war  "  —  a  position  which  obviously  falls  far  short  of  the  modem  view  of  the  obUga- 
tioDs  of  neutrality.  Grotius,  however,  set  up  the  principle  of  justice  and  equity  as 
opposed  to  the  Machiavellian  doctrine  of  self-interest  as  the  guiding  star  through 
the  troubled  sea  of  international  relations.  See  The  Prince,  ch.  31 ;  and  De  jure 
hdii  ac  pacts,  lib.  lU,  cap.  17,  {  3. 

These  two  principles  may  be  said  to  have  striven  for  mastery  ever  since  the  days 
of  Machiavelli  and  Grotius.  For  further  facts  bearing  on  the  history  of  interven- 
tion, see  supra,  ch.  4. 
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but  a  fundamental  right  or  principle  which  underlies  and  takes 
precedence  of  all  systems  of  positive  law  and  custom.  To  justify 
intervention  on  this  groxmd,  the  danger  must,  of  course,  be  direct 
and  immediate,  and  not  merely  contingent  or  remote.^ 

Aside  from  the  need  of  self-preservation,  the  only  cases  in  which 
intervention  may  be  said  to  be  in  a  sense  legally  justifiable  are 
the  following :  — 

(i)  In  pursuance  of  a  right  to  intervene  granted  by  treaty,  or 
to  enforce  treaties  of  guarantee  provided  these  do  not  stipulate  for 
the  maintenance  of  a  particular  dynasty  or  a  particular  form  of 
government  in  the  State  to  which  the  guarantee  is  applied.^ 

(2)  To  prevent  or  terminate  an  illegal  intervention  on  the  part 
of  another  State,  as  in  the  case  of  the  United  States  against  the 
French  in  Mexico  in  1865.  It  cannot  be  maintained  that  this  is  a 
duty  as  well  as  a  right,  for  States  cannot  afford  to  spend  their 
strength  and  resources  in  redressing  wrongs  unless  their  interests 
are  seriously  involved. 

(3)  To  protect  the  lives  and  property  of  the  nationals  of  the 
intervening  State,  and  to  secure  the  enforcement  of  important 
rights  granted  by  treaty  or  recognized  by  the  Law  of  Nations. 
Intervention  in  these  cases  should,  however,  always  be  diplomatic 
in  character,  and  forcible  means  should  never  be  employed  imless 
as  a  last  resort."    Mere  danger  of  injury  to  the  lives  or  property 

"  The  seizure  by  England  of  the  Danish  fleet  in  1S07  (dted  in  note  4)  is  a  good 
example  of  intervention  on  the  ground  of  self-preservation  or  imminent  danger. 

The  numerous  interventions  for  the  preservation  of  the  Balance  of  Power  in 
Europe  are  often  used  to  illustrate  this  same  principle.  But  many  of  them  were 
mere  pretexts,  and  it  is  generally  difficult,  if  not  impossible,  to  determine  in  a  given 
case  whether  and  to  what  extent  the  principle  of  self-preservation  was  involved. 
Certainly  in  most  cases  the  danger  was  remote  rather  than  immediate.  These 
should  be  classed  as  political  interventions. 

^*  Such  stipulations  in  a  treaty  of  guarantee  are  probably  null  and  void,  inas- 
much as  they  constitute  a  denial  of  one  of  the  essential  rights  of  indq>enden(^ 
See  especially  Milanovitch,  Des  traUis  de  guaraniie  (1888),  37  ff. 

"  Art.  I  of  the  Second  Hague  Convention  (1907)  respecting  the  Limitation  of  the 
Employment  of  Force  for  the  Recovery  of  Contract  Debts  declared :  — 

"The  Contracting  Powers  agree  not  to  have  recourse  to  armed  force  for  the 
recovery  of  contract  debts  claimed  from  the  Government  of  one  country  by  the 
Government  of  another  country  as  being  due  to  its  nationals. 

"This  undertaking  is,  however,  not  applicable  when  the  debtor  State  refuses  or 
neglects  to  reply  to  an  offer  of  arbitration,  or,  after  accepting  the  offer,  prevents 
any  agreement  {compromis)  from  being  agreed  on,  or,  after  the  arbitration,  fails 
to  submit  to  the  award." 

This  same  principle  should  be  applied  to  all  claims  of  a  pecuniary  nature. 
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of  foreigners  affords  no  ground  for  intervention,  inasmuch  as 
aliens,  unless  in  case  of  discrimination  against  them,  can  claim 
no  special  exemption  from  the  ordinary  risks  run  by  nationals 
during  times  of  riot,  insurrection,  or  dvil  war. 

139.  Intervention  on  Moral  and  Humanitarian  Grounds. — 
International  practice  also  admits  other  exceptions  to  the  rule  of 
non-intervention,  on  moral  or  political  grounds.  Forcible  inter- 
ference in  the  internal  affairs  of  another  State  has  been  justified 
on  grounds  of  humanity  in  extreme  cases  like  those  of  Greece, 
Bulgaria,  and  Cuba,  where  great  evils  existed,  great  crimes  were 
bemg  perpetrated,  or  where  there  was  danger  of  race  exter- 
mination. The  humanity  of  our  time,  combined  with  an  in- 
aeasing  desire  for  justice  and  a  growing  consciousness  of  interde- 
pendence and  international  solidarity,  will  doubtless  make  such 
interventions  more  frequent  in  the  future  than  they  have  been  in 
the  past.^^  But  to  prevent  their  being  used  as  mere  pretexts, 
interventions  on  grounds  of  morality  and  humanity  should  be 
coQective  in  character,  i.e.  there  should  be  at  least  several  parti- 
cipants, or  if  one  nation  intervenes,  it  should  act  as  the  agent  or 
mandatory  of  the  others. 

140.  Interventions  on  Political  Grounds.  The  Balance  of 
Power  and  the  Monroe  Doctrine.  —  There  remains  for  consider- 
ation intervention  on  political  grounds.  The  leading  Powers 
of  Europe  have  always  maintained  a  ^^  set  of  primary  inter- 
ests," for  the  maintenance  of  which  they  have  not  scrupled 
to  intervene  whenever  occasion  demanded.  In  the  seventeenth 
and  eighteenth  centuries  they  frequently  combined  to  preserve 
the  Balance  of  Power  —  a  system  based  upon  the  idea  of  an 
equilibrium  of  forces.  Endangered  by  Louis  XIV,  this  system 
was  revived  by  the  Peace  of  Utrecht  in  17 13.  Temporarily 
destroyed  by  Napoleon  I,  it  was  restored  at  the  Congress  of 
Vienna  in  1815.    In  the  name  of  the  so-called  "  Holy  Alliance," 

**  For  example,  with  our  present  knowledge  of  the  causes  of  disease,  it  can  hazdly 
be  supposed  that  States  would  hesitate  to  intervene,  if  necessary,  in  order  to  prevent 
the  spread  of  a  disease  like  cholera. 

The  time  may  be  not  far  distant  when  nations  will  not  hesitate  to  use  their  power 
of  intervention  to  prevent  or  terminate  an  imnecessary  or  unjustifiable  war  by  insist- 
ing on  arbitration  or  some  other  peaceful  method  of  adjusting  their  disputes.  They 
would  be  justified  in  doing  so  because  of  the  injurious  effects  of  modem  war  on  com^ 
merce  as  well  as  00  grounds  of  humanity. 
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the  Quadruple  Alliance,  formed  at  Paris,  Nov.  20, 1814,  undertook 
to  prevent  and  to  crush  revolution  in  Italy  and  Spain,  and  even 
threatened  to  extend  its  activities  to  the  Western  Hemisphere. 
It  was  mainly  against  the  extension  of  this  system  of  intervention 
to  Latin  America  that  the  Monroe  Doctrine  was  proclaimed  in 
1823,^'  a  doctrine  which  also  included  a  declaration  that  the 
American  Continent  was  not  open  to  further  colonization.  The 
Monroe  Doctrine  has  since  been  more  fully  developed,  and,  in  its 
existing  form,  may  be  defined  as  the  prohibition  of  any  further 
acquisition,  colonization,  or  permanent  occupation  of  American 
territory  by  any  European  Power. 

141.  The  European  Concert  of  Powers.  —  In  the  course  of  the 
nineteenth  century,  the  European  idea  of  a  Balance  of  Power 
gradually  developed  into  that  of  the  European  Concert  —  a  sort 
of  loose  Confederacy  of  five  or  six  of  the  leading  Powers  whose 
members  now  usually  interfere  jointly  or  collectively  in  matters 
which  are  deemed  of  paramount  importance.  They  have  thus 
intervened  in  the  affairs  of  Holland  and  Belgium,  Greece,  etc.,  but 
their  principal  field  of  activity  has  been  the  Ottoman  Empire, 
where  their  interventions  have  been  so  constant  and  frequent  as  to 
create,  in  the  opinion  of  some  publicists,  a  body  of  jurisprudence 
which  is  part  of  the  public  law  of  Europe. 

Toward  the  dose  of  the  nineteenth  century  they  attempted  to 
extend  their  system  to  the  Far  East,  but  encountered  the  diplomatic 
opposition  of  the  United  States  and  the  armed  resistance  of 
Japan. 

It  should  especially  be  noted  that  the  whole  fabric  of  European 
supremacy  in  Asia  and  Africa  rests  upon  this  system  of  political 
intervention  —  a  policy  which  the  Powers  are  now  beginning  to 
apply  jointly  or  collectively  instead  of  severally,  as  was  formerly 
the  case. 

142.  The  Primacy  of  the  United  States  in  America.  —  A 
political  Primacy,  similar  in  kind,  though  of  a  less  positive 
character,  is  wielded  by  the  United  States  on  the  American 
Continent.    It  is  a  Primacy  essentially  political  in  its  nature 

1*  For  references  on  the  Monroe  Doctrine,  see  supra,  p.  73.  For  Bibliographies 
on  the  Monroe  Doctrine  and  American  Diplomacy,  see  Oilman's  Monroe 
(x888)  in  Am.  Sutesmen  Series,  269  £[.;  and  Hart,  Foundations  of  American 
Policy^  348  £f. 
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which  has  no  l^gal  basis  whatsoever,  but  which  rests  upon  certain 
maxims  enunciated  by  the  fathers  of  the  Republic  and  applied 
by  American  statesmen.  Based  originally  upon  the  principle  of 
non-intervention  in  the  affairs  of  Europe,  the  Monroe  Doctrine 
is  essentially  a  system  or  policy  of  intervention  derived  from  our 
conception  of  primary  or  permanent  American  interests. 

With  one  exception/^  the  United  States  has  confined  its  interven- 
tions to  American  affairs.  The  most  notable  instances  have  been 
the  intervention  against  the  unjustifiable  interference  of  Napoleon 
m  in  the  affairs  in  Mexico  in  1865 ;  the  intervention  on  grounds 
of  humanity  and  American  interests  in  behalf  of  Cuba  against 
Spain  in  1898 ;  and  the  premature  recognition  of  the  independ- 
ence of  Panama  (really  a  disguised  intervention)  by  President 
Roosevelt  in  the  "interests  of  collective  civilization"  and  of 
the  United  States  in  1903. 

143.  Coliectiye  Intervention.  —  Theoretically,  intervention  on 
political  grounds  should  likewise  be  collective.  It  is  actually 
becoming  so  in  Europe,  where  the  Great  Powers  usually  act  in 
concert  in  the  solution  of  European  problems.  But  the  Monroe 
Doctrine  forbids  European  intervention  in  American  affairs,  and 
no  G)ncert  of  Powers  has  thus  far  been  developed  on  the  Ameri- 
can Continent. 

144.  The  Doctrine  of  Non-intervention.  —  The  present  tend- 
ency among    publicists  ^^    is  toward   the   acceptance   of   the 

^  The  partidpation  of  the  United  States  in  the  intervention  of  the  Powers 
against  China  during  the  great  Boxer  Uprising  of  1900.  The  protests  of  Secretary 
Hay  and  President  Roosevelt  against  the  treatment  of  the  Jews  in  Roumania  and 
Russia  m  1902  and  1903  were  not  interventions  in  the  proper  sense  of  this  term. 
One  is  surprised  to  see  Mdrignhac  {Traiiif  II,  p.  299  and  n.)  so  characterize  them. 

^  The  principle  of  non-intervention  appears  to  have  been  first  put  forth  by  Kant 
in  his  Essay  on  Perpetual  Peace  published  in  1795.  ''No  State  should  interfere 
in  the  constitution  or  government  of  another  State."  Art.  5.  In  1 798  Washington 
wrote  to  Lafayette  to  the  effect  that  no  government  should  interfere  in  the  internal 
affairs  of  another  government,  unless  it  acted  in  the  interest  of  its  own  security. 
See  2  Nys,  Int.  Law,  187.  For  the  attitude  assumed  by  France  during  the  Revolu- 
tion, see  su^a,  §  66.  But  owing  to  the  reaction  which  followed,  little  headway  was 
made  in  securing  support  for  the  principle  of  non-intervention  before  the  Revolu- 
tions of  1830  and  1848,  except  in  the  United  States  and  England.  In  182 1  and 
1823  Lord  Castlereagh  and  Mr.  Canning  laid  down  the  English  doctrine  that  in- 
tervention is  only  to  be  justified  on  grounds  of  necessity,  i.e.  danger  to  "immediate 
security  or  essential  interests."  The  fiasco  of  Napoleon  III  in  Mexico  (1861- 
1866)  seems  to  have  aided  in  discrediting  the  doctrine  of  the  right  of  intervention 
still  prevailing  on  the  Continent  at  that  time. 
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principle  of  non-intervention  as  the  correct  and  normal  rule 
of  international  practice.  But  most  of  them  admit  intervention 
as  a  legitimate  exercise  of  sovereign  power  in  extreme  and  ex- 
ceptional cases  on  high  moral  or  political  rather  than  on  purely 
legal  grounds,  as,  e.g,  in  case  of  the  commission  of  great  crimes 
against  humanity  (Greece,  Bulgaria,  Armenia,  and  Cuba),  or 
where  essential  and  permanent  national  or  international  interests 
of  far-reaching  importance  are  at  stake  (Ottoman  Empire  in  1865, 
or  Panama). 

It  seems  necessary  to  admit  another  class  of  exceptions  to  the 
rule  of  non-intervention.  The  application  of  this  important 
principle  in  its  fullest  extent  is  necessarily  limited  to  fully  sover- 
eign States  and  to  nations  which  possess  governments  capable  of 
maintaining  a  fair  degree  of  order  and  of  affording  reasonable 
protection  to  the  lives  and  property  of  foreigners.  Whether  such 
States  as  those  of  Central  America,  with  all  their  boasted  sov- 

Among  modem  publicists  who  either  deny  a  right  of  intervention  or  accept  the 
principle  of  non-intervention  (with  or  vrithout  exceptions),  the  following  may  be 
cited:  Bluntschli,  Arts.  68,  474-480;  Brocher  de  la  Flech^ze,  in  26  iS.  Z). /.  (1894), 
415-431;  •Bonfils  (Fauchille),  Nos.  295-324;  Bourgeois,  in  4  R,D,  I.  P.  (1897), 
746  ff.;  Bry,  Nos.  96  ff.;  Camazza-Amari,  in  5  R.  D.  I,  (1873),  352-389  and 
531-561 ;  Despagnet,  Nos.  193  ff.;  i  Halleck  (3d  ed.),  95  ff.  and  512  ff.;  H^ter 
(Geffcken),  §§  44-46;  i  Fiore,  Nos.  569  ff;  Geffcken,  in  2  Holtzendorff ,  131-168; 
De  Floecker,  De  Vinterveniion  (1896),  ch.  2,  §  3;  Funck-Brentano  et  Sorel,  Pricis, 
212-216;  *  Kebedgy,  De  Vinterveniion  (1890),  ch.  2,  pp.  39  ff.;  Liszt,  §  7,  pp.  60 
ff. ;  I  F.  de  Martens,  §  76 ;  i  M6r]gnhac,  284  ff . ;  Neumann,  §  14 ;  2  Nys,  182- 
193 ;  I  Pi^delidvre,  Nos.  289  ff. ;  *  i  P.-Fod6r6,  Nos.  287  ff .,  especially  355 ; 
♦  Rivier,  389  ff.;  *Rougier,  Lts  guerres  civiUsj  Pt.  Ill,  chs.  i  and  2,  pp.  315-370; 
Vattel,  liv.  IV,  §§54-62;  Walker,  Manual^  §§  5-7;  Ibid,,  Science^  112,  151; 
Wheaton,  §§  63-71 ;  Wilson,  §  23 ;  Wilson  and  Tucker,  §  41 ;  Woolsey,  §  43. 

Several  of  the  authorities  cited  above  (De  Floecker,  Funck-Brentano  et  Sord, 
Pi6deli^vre,  and  P.-Fod6r6)  deny  the  legal  character  or  validity  of  the  principle 
of  non-intervention,  as  well  as  that  of  intervention.  The  majority  hold  that  the 
correct  rule  of  International  Law  is  non-intervention,  but  that  intervention  is  either 
legally  or  morally  permissible  in  extreme  cases.  Even  those  authorities  who 
appear  to  admit  a  legal  right  of  intervention  (e.g.  Amtz,  inS  R.  D,  I.  (1876),  675 
ff. ;  ♦  Amos,  Remedies  for  War,  75-81, 139-162 ;  Creasy,  278-296 ;  *  Hall,  Pt.  II,  ch. 
8 ;  ♦  Lawrence,  Pt.  II,  ch.  i ;  Kebedgy,  op,  cit.;  ♦  i  Oppenheim,  §§  134  ff. ;  i  Philli- 
more,  Pt.  IV,  ch.  i ;  i  Westlake,  304-308)  restrict  its  application  as  much  as  possible. 

On  the  right  of  collective  intervention,  see  especially  Hall  (6th  ed.),  287  ff., 
188  ff .  and  281  ff . ;  Dumas,  Les  sanctions  de  VarbHrage,  166 ;  Homing,  in  z8  R.  D.  I. 
(1886),  188  ff.  and  281  ff. ;  Rolin  Jecquemyns,  in  8  R.  D.  I.  (1876),  295,  673. 

For  divers  views  and  instances  of  intervention,  the  student  b  especially  referred 
to  I  Calvo,  §§  110-207;  6  Moore,  Digest,  ch.  19;  3  Moore,  Int,  ArbitrationSf  2313- 
2447 ;  I  P.-Fod6r6,  Nos.  287  ff . ;  and  i  Wharton,  Digest,  45-72. 
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erdgnty ,  are  capable  of  affording  such  a  degree  of  order  and  pro- 
tection is,  to  say  the  least,  very  doubtful. 

145.  The  Nature  of  Interventioa.  —  Like  war,  intervention  is 
not,  commonly  or  strictly  speaking,  a  law  or  a  right  in  the 
ordinary  legal  sense  of  these  terms,  although,  like  war,  it  may 
become  a  source  of  legal  rights  and  duties.  Like  war,  it  is 
really  an  exercise  of  sovereign  or  high  political  power  —  a  right 
inherent  in  sovereignty  itself.  The  government  which  intervenes 
performs  a  political  act.  '^  It  is  a  high  and  smnmary  procedure 
which  may  sometimes  snatch  a  remedy  beyond  the  reach  of 
law;"^  but  which  is  usually  either  a  justifiable  exception  to 
the  ordinary,  everyday  rule  of  non-intervention  or  an  act  based 
upon  the  mere  possession  of  physical  force.  Inasmuch  as  a 
sovereign  who  chooses  to  exercise  this  supreme  political  power 
cannot  be  restrained  except  by  the  counter  use  of  force,  it  may 
become  necessary  for  another  or  other  interested  sovereigns  to 
assert  a  similar  political  power  and  intervene  against  such 
unjust  or  injurious  act  of  intervention.^ 

in.  The  Right  of  Legal  Equality 


146.  The  Rij^t  of  Legal  Equality.  —  The  third  essential  right 
of  sovereign  States  is  that  of  equality  before  the  law.  All 
independent  States,  however  weak  or  powerful,  have  the  same 
legal  rights  and  obligations.^  To  this  right  there  attaches  the 
corresponding  duty  of  respecting  the  legal  equality  of  other 
States.  This  principle,  which  is  almost  universally  admitted," 
is  a  necessary  consequence  of  the  fundamental  right  of  sovereignty 

>*  Letters  by  Historicus  (1863),  p.  41. 

^  Considerable  portions  of  the  text  on  intervention  are  drawn  from  the  following 
articles  to  which  the  student  is  referred  for  a  fuller  exposition  of  the  author's  pre- 
viously expressed  views  on  this  subject:  "Intervention  and  Recognition  of  Cuban. 
Independence,"  in  11  Annals  of  the  Am.  Academy  oj  Social  and  Political  Science  (1898), 
353  ff-;  "Justification  for  Intervention,"  in  31  Review  of  Renews  (1905),  199  fif.; 
"The  Calvo  and  Drago  Doctrines/*  in  i  A,  J,  (1907),  26, 45 ;  and  "The  Situation 
in  Nicaraugua/'  in  68  Independent  (1910),  74. 

'^  From  the  rules  of  equality  and  independence  must  be  excepted  half-civilized 
and  part-sovereign  States  together  with  those  under  Suzerainty  and  Protectorates. 

**  This  principle  is  denied  or  doubted  by  a  few  leading  authorities :  Lawrence, 
Principles  (3d  ed.),  i  134;  Ibid,  (4th  ed.),U  n^  ff-;  <  Lorimer,  p.  170;  Fillet,  in 
SiLD.L  F,  (1896),  70  fif. ;  i  Westlake,  308-309 ;  Ibid.,  Chapters,  ch.  7. 
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and  independence.  As  Vattd  ^  said :  "  A  small  republic  is  no 
less  a  sovereign  State  than  the  most  powerful  Republic."  Or, 
as  Chief  Justice  Marshall  expressed  it:  '^ Russia  and  Geneva 
have  equal  rights.  It  results  from  this  equality  that  no  one 
can  rightfully  impose  a  rule  on  another.  Each  legislates  for 
itself,  but  its  legislation  can  operate  on  itself  alone."  ^ 

Each  sovereign  State  has  also  the  right  of  selecting  such 
arms  and  flags,  etc.,  and  of  conferring  upon  its  rulers  such 
rank  and  titles  as  it  chooses,  though  it  cannot  always  insist  upon 
their  recognition  by  other  States.  Though  their  influence  varies 
greatly,  all  members  of  the  international  community  have  one 
vote  and  one  vote  only  at  International  Congresses  and  Confer- 
ences where  ^  the  vote  of  the  weakest  State  counts  equally  with 
that  of  the  strongest. 

There  still  exist,  however,  certain  differences  of  rank  between 
States  which  have  not  wholly  disappeared  from  international  prac- 
tice. Monarchies  and  great  Republics  enjoy  what  are  called  royal 
honors,  which  entitle  these  States  to  the  exclusive  and  reciprocal 
privilege  of  sending  diplomatic  agents  of  the  first  rank  (am- 
bassadors) with  rights  of  precedence  and  a  certain  priority  of 
rank.* 

Because  States  differ  greatly  in  political  power  and  influence,  it 
does  not  follow  that  they  are  imequal  in  legal  rights  and  obliga- 
tions. Just  as  there  is  a  natural  and  artificial  inequality  between 
individuals  whose  evil  effects  are  visible  even  in  the  adminis- 
tration of  justice,  so  there  are  natural  and  artificial  inequalities 
between  States  which  are  sometimes  shown  in  a  violation  of  the 
rights  of  the  weak  by  the  powerful. 

Moreover,  as  pointed  out  previously,*'  the  Concert  of  the  six 

^  Preliminaries,  §  18. 

"  The  Antelope  (1825),  10  Wheaton,  66,  122.  Cf.  Sir  Wm.  Scott,  in  the  Lotiis 
(181 7),  2  Dod.  210,  243. 

^  To  avoid  questions  of  rank  and  precedence,  the  principle  of  the  aUenuU  has  often 
been  used.  E.g,  in  signing  documents,  certain  Powers  alternate,  in  such  a  manner 
that  each  Power  occupies  the  first  place  in  the  list  of  signatures,  in  the  o^y  which  it 
receives.  The  alphabetical  device  was  employed  at  the  recent  Hague  Conference, 
f.e.  the  Powers  signed  as  they  were  seated  —  in  alphabetical  order. 

It  is  of  interest  to  note  that,  though  the  French  language  is  usually  employed  at 
these  Conferences,  each  State  has  the  privilege  of  using  its  own  language. 

**  The  monarchical  chiefs  of  these  States  also  address  each  other  as  biotheia. 

^  Supra,  S§  141-142. 
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Great  Powers  in  Europe  and  the  United  States  in  America 
assert  and  maintain  a  sort  of  Primacy  or  Hegemony.  These  are 
facts  of  vast  importance  and  significance,  but  their  leadership  is 
political  in  character  and  has  no  legal  basis  whatever.  Neidier 
the  United  States  nor  the  Great  Powers  have  any  definite  rules 
of  conduct,  they  have  no  permanent  organization  or  machinery, 
their  action  in  any  given  case  is  by  no  means  certain.  They  deal 
with  each  particular  situation  as  it  arises  from  political  motives 
and  by  political  methods. 

It  may  have  seemed  to  some  publicists  a  few  years  ago  that 
^'  Europe  is  working  roimd  again  to  the  old  notion  of  a  common 
superior;"®  but  such  important  social  and  political  events 
as  the  rise  of  modem  Japan,  the  Turkish  and  Chinese  Revolu- 
tions, and  the  Hague  Peace  Conferences  have  tended  to  dis- 
aedit  such  prophecy. 

IV.  The  Right  to  Respect 


147.  The  Right  to  Respect.  —  From  the  rights  of  sovereignty 
and  equality  flows  a  fourth  fimdamental  right  of  States  —  the 
right  to  respect.^  A  failure  to  observe  the  forms  of  respect  due 
a  sovereign  State  is  usually  regarded  as  an  affront  to  its  dignity, 
and  may  entail  serious  consequences.  It  involves  the  duty  of  a 
reciprocal  observance  of  certain  rights  and  ceremonial  forms. 
These  include  diplomatic  privileges, —  a  topic  which  will  be  con- 
sidered in  a  subsequent  chapter,** — the  observance  of  a  certain 
etiquette  in  diplomatic  intercourse,  and  the  use  of  the  custom- 
ary military  and  maritime  ceremonials  between  armies  or  be- 
tween vessels,  and  between  vessels  and  forts  belonging  to 
different  States.'^ 

"  E.g.  Lawreooe  (3d  ed.),  Principles,  i  134.  For  a  recent  attack  on  the  princi- 
ple of  the  legal  equality  of  States,  see  Hicks,  in  2  A.  J,  (1908),  530-561.  But 
legal  equality  does  not  necessarily  imply  equality  of  voting  power,  as  Mr.  Hicks 
appears  to  think. 

"  Some  publicists  speak  of  a  right  of  reputation  in  this  connection.  This  is 
obviously  absurd. 

*  Sec  infray  ch.  17. 

>i  These  ceremonials  have  no  longer  the  importance  they  had  in  the  dajrs  when 
they  implied  pretentions  to  supremacy  over  portions  of  the  high  seas.  As  far  as  the 
open  sea  is  concerned,  they  are  mere  matters  of  courtesy.  But  States  may  require 
the  observance  of  certain  maritime  ceremoniab  within  territorial  waters. 

For  details  regarding  the  rules  of  Military  and  Maritime  Ceremonial,  the  student 
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• 

The  right  to  respect  is  especially  held  to  include :  (i)  Respect 
for  a  State's  moral  and  political  personality  as  represented  by  its 
sovereigns,  warships,  and  diplomatic  agents.  This  is  shown  by 
paying  the  customary  honors  and  marks  of  respect.  Besides,  a 
State  may  not  appropriate  the  flag,  arms,  etc.,  nor  copy  the 
emblems  or  inscriptions  foimd  on  the  coins  of  another  State. 
(2)  Respect  for  its  dvil  or  legal  personality.  Unless  there  is 
well-grounded  suspicion  of  a  denial  or  gross  perversion  of  justice, 
full  faith  and  credit  should  be  given  in  each  State  to  the  judicial 
proceedings  of  other  States.** 

V.  The  Right  to  Commerce  or  Intercourse 

148.  The  Rij^t  to  Commerce  or  Intercourse. — The  fifth  essen- 
tial right  and  duty  of  States  is  that  of  mutual  commerce  or  inter- 
course. These  result  from  the  interdependence  and  solidarity 
of  the  intellectual,  social,  and  economic  interests  of  modem 
peoples ;  and  include  various  forms  of  modem  intercourse,  more 
especially  diplomatic  and  commercial  relations.^  It  is  perhaps 
rather  a  necessary  condition  for  modem  progress  and  development 
than  a  right  in  the  legal  sense  of  this  term,*^  but  it  is  at  least  an 
open  question  whether  the  violation  of  the  most  rudimentary  of 
these  rights  is  not  a  serious  violation  of  the  Law  of  Nations.  For 
example,  a  breach  of  diplomatic  intercourse  is  apt  to  be  followed 
by  war,  and  a  total  prohibition  of  the  imports  of  a  particular 
nation  would  certainly  be  regarded  as  an  unfriendly  act.    To  be 

should  consult :  *  i  Calvo,  §§  231-259 ;  De  Cussy,  liv.  I,  tit.  11,  §§  61-63,  ^^'^  ^^« 
n,  ch.  19,  §§  1-6;  Davis  (3d  ed.),  128-131 ;  Despagnet,  No.  171 ;  *  i  Halleck,  cfa. 
5,  S§  16-28;  Heffter,  §  197;  Klilber,  §§  117-122;  G.  F.  de  Martens,  §{  15S-1S9; 
•  I  Ortolan,  liv.  II,  ch.  15 ;  '2  Phillimore,  Pt.  V,  ch.  5 ;  i  Pomeroy,  ch.  8,  §§  255- 
257;  *  2  P.-Fod6r6,  Nos.  549-594;  the  U.  S.  Army  Regulations  of  1895,  ^  U*  ^' 
Navy  Regulations  of  1896,  and  the  Queen's  Regulations  and  Admizalty  Instruc- 
tions of  1879. 

^  The  question  has  been  much  debated,  apropos  of  the  Zappa  Affair  (which  led 
to  a  breach  of  diplomatic  relations  between  Greece  and  Roumania  in  1892)  whether 
one  State  may  inherit  real  property  in  another  State  which  prohibits  Uie  acquisi- 
tion of  such  property  by  foreigners.  For  bibliography  of  the  Zappa  Affair,  see 
Bonfils  (Fauchille),  p.  157  of  the  5th  ed. 

"  It  would  also  seem  to  include  the  innocent  use  of  postal  and  telegraphic  facili- 
ties, and  a  right  to  the  innocent  use  of  rivers,  etc.,  for  purposes  of  trade  and  travel. 

**  In  one  sense  the  right  of  intercourse  is  certainly  a  legal  right,  i.e.  as  against 
third  Powers.  No  State  has  the  right  to  interfere  in  the  commerce  between  two 
States. 
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sure,  a  State  might  conceivably  refuse  all  diplomatic  and  com- 
mercial intercourse  with  the  outside  world,  but  by  such  action  it 
would  cease  to  be  a  member  of  the  family  of  nations.  A  member 
of  the  international  commimity  may  use  its  taxing  power  to 
levy  custom  dues  which  are  practically  prohibitory;  it  may 
favor  one  State  and  discriminate  against  another  by  means  of 
treaties  of  conmierce  and  navigation ;  it  may  refuse  to  all  foreign- 
ers or  those  of  a  particular  nationality  the  rights  of  trade  and 
settlement ;  it  may  close  certain  of  its  ports  to  foreign  commerce 
or  prohibit  foreign  trade  in  certain  articles.  But  it  may  not  re- 
fuse all  trade  with  foreign  nations  or  with  a  particular  people ; 
it  may  not  refuse  the  protection  of  its  courts  to  foreigners  whom 
it  admits  within  its  territory ;  it  accords  a  certain  measure  of 
protection  to  its  own  nationals  on  foreign  soil;  and  it  must 
permit  the  passage  of  foreign  merchantmen  through  its  mari- 
time belt  and  international  passageways,  as  also  the  innocent  use 
of  its  territorial  waters,  at  least  by  coriparian  States. 

It  wiU  thus  be  seen  that  the  right  of  mutual  commerce  or 
intercourse  is  far  from  absolute.  It  is  limited  by  other  essential 
and  fundamental  rights  which  take  precedence  or  restrict  its 
application. 

VI.  The  Right  op  Jurisdiction 

149.  The  Ri{^t  of  Jurisdictioa.  —  One  of  the  essential  or 
fundamental  rights  of  a  State  flowing  from  territorial  sovereignty 
is  that  of  jurisdiction  over  practically  all  things  and  persons  on  its 
territory."  By  virtue  of  its  personal  supremacy  or  sovereignty, 
it  may,  in  addition,  exercise  a  limited  jurisdiction  over  its  na- 
tionals traveling  or  residing  in  foreign  lands,  who  are  thus 
subject  to  a  double  or  concurrent  jurisdiction.  Some  States 
even  wrongly  claim  the  right  to  punish  aliens  for  certain  crimes 
committed  abroad."  A  State  also  has  jurisdiction  over  all  its 
vessels  (including  all  persons  and  things  thereon)  on  the  high 

"  For  exceptions  to  this  rule,  see  infra,  §§  166,  309,  211,  270  ff.,  287  £f. 

"  Hie  claim  of  many  States  to  jurisdiction  over  aliens  for  certain  crimes  com- 
mitted in  foreign  countries  cannot  be  too  strongly  condemned,  for  it  is  a  dangerous 
abuse  of  power  and  cannot  be  justified  on  any  theory.  It  is  contrary  to  the  princi- 
ple of  territorial  sovereignty  as  well  as  that  of  personal  supremacy.  In  the  famous 
CuUing  Case  in  iS66«  the  United  States  refused  to  admit  the  validity  of  the  Mexican 
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seas,  and  any  State  may  punish  piracy.  Finally,  in  time  of 
war,  belligerent  States  or  conmiunities  may  exerdse  the  rights 
of  visit  and  search,  capture  and  confiscate  contraband  goods, 
and  institute  and  enforce  blockades,  etc.  These  matters  will 
be  considered  more  in  detail  in  subsequent  chapters. 
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CHAPTER  X 

RBSPONSmnJlT  OP  STA1B8 

150.  International  Delinquencies. — For  a  failure  to  observe  its 
international  obligations,  as  also  for  a  positive  violation  of  the 
rights  of  other  members  of  the  international  community,  a  State 
is  internationally  responsible.^  Such  act  of  commission  or 
omission  may  be  called  an  International  Delinquency.' 

A  State  is  directly  responsible  for  its  own  actions  or  for  acts  of 
its  officials'  and  agents  performed  at  its  command  or  acting 
under  its  authority.^    State  acts  which  violate  International  Law 

^Some  publicists  of  the  positive  or  historical  school  still  teach  the  false  and 
dangerous  doctrine  that  a  State  is  the  sole  judge  of  its  international  responsibilities. 
But  the  fact  that  a  State  is  sovereign  or  that  there  is  no  general  or  permanent 
International  Court  of  Justice  ready  to  pronounce  sentence  for  an  infraction  of  the 
Law  of  Nations  does  not  free  a  State  from  international  responsibility  or  make  it 
the  sole  judge  of  its  international  actions. 

'  "International  Delinquencies"  should  be  distinguished  from  "Crimes  against 
the  Law  of  Nations"  and  ''International  Crimes."  "Crimes  against  the  Law  of 
Nations"  are  such  acts  against  foreign  States  as  are  pronounced  criminal  by  Mu- 
nicipal Law.  The  phrase  "International  Crimes"  refers  to  such  outrages  against 
mankind  as  piracy  and  slave  trading,  which  every  State  has  the  right  to  punish. 
See  I  Oppenheim,  i  151. 

International  delinquencies  should  also  be  distinguished  from  unfriendly  or 
merely  discourteous  acts. 

'This  responsibility  is  to  States  rather  than  to  individuals.  In  International 
Law,  the  individual  as  such  has  neither  rights  nor  obligations  other  than  those 
belonging  to  him  as  a  citizen  or  subject  of  a  member  of  the  Family  of  Nations. 

On  the  "  Theory  of  IntematioDal  Responsibility  of  States  for  Injuries  Suffered  by 
Foreigners/'  see  especially  two  articles  by  M.  Anzilotti,  in  13  R,  D.  /.  P,  (1906), 
S-29  and  285-309. 

^This  principle  applies  particularly  to  diplomatic  and  administrative  officials 
and  military  and  naval  commanders.  It  does  not  fully  apply  to  judicial  function- 
aries, for  these  are  more  or  less  independent  of  the  executive  in  all  well-regulated 
modem  States.  "All  therefore  that  can  be  expected  of  a  government  in  the  case 
of  wrongs  inflicted  by  the  courts  is  that  compensation  shall  be  made,  and  if  the  wrong 
bas  been  caused  by  an  imperiection  in  the  law  of  such  kind  as  to  prevent  a  foreigner 
imrn  getting  equal  justice  with  a  native  of  the  country,  that  a  recurrence  of  the 
wrong  shall  be  prevented  by  legislation."  Hall  (6th  ed.),  215. 
If  z6i 
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or  inflict  injuries  upon  other  nations  constitute  serious  inte^a- 
tional  delinquencies,  if  committed  wilfully  or  as  a  consequence  of 
culpable  negligence.  Such  acts  should  be  promptly  disavowed, 
an  apology  tendered,  and  their  authors  pimished. 

151.  Dkect  versus  Indirect  Responsibility.  —  In  ordinary 
times  a  State  is  also  indirectly  responsible  for  the  orderly  and  law- 
abiding  conduct  of  all  those  residing  or  domiciled  (including 
foreigners)  within  its  jurisdiction  and  subject  to  its  laws.  It 
is  bound  to  use  due  {i.e.  reasonable)  diligence  or  the  means  at 
its  disposal  to  prevent  injurious  acts  against  other  States  on  the 
part  of  its  own  nationals  or  of  foreigners  residing  on  its  territory. 
For  an  international  delinquency  of  this  sort,  due  satisfaction 
and  reparation  should  also  be  made.  But  the  punishment  of 
the  offenders  or  pa3anent  of  an  indemnity  to  those  injured  is 
usually  deemed  a  sufficient  satisfaction  in  these  cases. 

In  case  of  inability  to  agree  upon  proper  terms  of  settlement, 
the  dispute  should  be  referred  to  a  board  or  court  of  arbitration. 
If  arbitration  be  refused  or  satisfaction  denied,  recourse  may  be 
had  to  one  of  the  means  of  self-help  described  in  a  subsequent 
chapter.^ 

152.  General  Principle  of  Responsibility  for  Injuries  to  For- 
eigners. —  The  general  principle  governing  the  responsibility 
of  States  for  acts  injurious  to  foreigners  within  its  own  jurisdic- 
tion is  that  a  State  is  boimd  to  furnish  the  same  degree  and  kind 
of  protection  to  foreigners  and  provide  the  same  means  of  redress 
or  measure  of  justice  that  it  grants  to  its  own  nationals ;  but  that 
ordinarily  {t.e.  in  the  absence  of  special  privileges  conferred  by 
treaty  or  municipal  law)  foreigners  are  not  entitled  to  a  greater 
degree  of  protection  or  better  guarantees  of  justice  than  are 
afforded  to  a  State's  own  citizens  or  subjects.* 

A  State  is  not  responsible  for  the  utterances  of  members  of  Parliament  or  legis- 
lative and  representative  bodies. 

•  See  infra  J  ch.  22. 

*This  principle,  although  it  is  not  wholly  without  exceptions,  is  generally 
admitted  to  be  an  undoubted  rule  of  International  Law.  Upon  it  b  based  the  famous 
Calvo  Doctrine^  which  condenms  intervention  (diplomatic  as  well  as  armed)  as  a 
legitimate  method  of  enforcing  any  or  all  private  claims  of  a  pecuniary  nature,  at 
least  such  as  are  based  upon  contract  or  are  the  result  of  civil  war,  insurrection,  or 
mob  violence.  ''To  admit  in  such  cases  the  responsibility  of  governments,  i.e. 
the  principle  of  indemnity,  would  be  to  create  an  exhorbitant  and  fatal  privilege 
essentially  favorable  to  powerful  States  and  injurious  to  weaker  nations,  and  to 
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153.  The  Rtdes  governing  the  Responsibility  of  States  in 
Req>ect  to  Foreigners.  —  In  attempting  to  secure  redress  or 
justice,  foreigners  must,  in  the  first  instance,  have  recourse  to  the 
local  or  territorial  tribimals  of  the  district  in  which  they  are 
domiciled,  or,  as  Vattel  put  it,^  to  the  "  judge  of  the  place." 
Judicial  remedies  should,  as  a  rule,  be  exhausted  before  resort- 
ing to  diplomatic  interposition  as  a  means  of  obtaining  redress.* 
But  this  rule  does  not  apply  in  cases  of  gross  perversion  or 
evident  denial  of  justice,  where  judicial  action  is  waived,  where 
the  acts  complained  of  are  in  themselves  violations  of  treaty  or 
of  International  Law,  or  where  there  is  imdue  discrimination 
against  foreigners  on  the  part  of  the  authorities.*  It  "  does 
not  apply  to  countries  of  imperfect  civilization,  or  to  cases  in 
which  prior  proceedings  show  gross  perversions  of  justice."  ^ 

The  question  of  the  liability  of  a  State  for  injuries  to  the  per- 
sons and  property  of  foreigners  resulting  from  mob  violence  is 
one  in  which  the  people  of  the  United  States  should  be  deeply 
interested.  Whether  due  to  the  intensity  of  feeling  engendered 
by  race  and  labor  problems  or  (as  is  more  likely)  to  a  lax  enforce- 
ment of  the  law  resulting  from  cumbrous  and  antiquated  legal 
methods  of  trial  and  procedure,  the  American  custom  of  lynch- 
ing shows  little  sign  of  abatement  and  is  not  likely  to  disappear 
until  the  causes  which  lead  to  it  are  removed. 

154.  The  Practice  of  the  United  States.  —  The  rule  which  has 
generally  been  verbally  maintained  by  American  statesmen 


establish  an  unjustifiable  inequality  between  nationals  and  foreigners.''  3  Calvo, 
i  1280.    C/.  1, 3,  and  6  Calvo,  §§  205, 1 271-1297,  and  §  256  of  Vol.  6. 

This  doctrine  is  undoubtedly  sound  in  principle,  but  subject  to  certain  exceptions. 
It  has  been  incorporated,  though  in  too  absolute  a  form,  into  some  of  the  consti- 
tutions and  into  many  treaties  by  Latin-American  States. 

The  broader  Calvo  Doctrine  should  be  distinguished  from  the  narrower  Drago 
Doctrine  which  merely  forbids  the  forcible  collection  of  pubUc  debts  —  a  doctrine 
equally  sound  in  principle  and  wise  as  policy,  but  which  its  author,  the  eminent 
Argentine  statesman,  Sefior  Drago,  supported  by  the  erroneous  and  in  part  obso- 
lete contention  that  "it  is  an  inherent  qualification  of  all  sovereignty  that  no  pro- 
ceedings for  the  execution  of  a  judgment  may  be  instituted  or  carried  out  against  it." 

For  references  on  the  Calvo  and  Drago  Doctrines,  see  infra,  p.  331. 

'  Liv.  n,  ch.  8,  i  103.    C/.  ch.  6,  §S  72  and  73. 

'  6  Moore,  Digest,  §  987.    C/.  2  Wharton,  §  241. 

*  For  examples  of  such  exceptions,  see  6  Moore,  K  913-914, 986-993, 1021 ;  and 
2  Wharton,  S§  230  and  242. 

^  Secretary  Evarts  in  2  Wharton,  Digest,  p.  695. 
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appears  to  have  been  first  laid  down  by  Daniel  Webster  upon  the 
occasion  of  the  riots  at  New  Orleans  and  Key  West  in  1851, 
which  resulted  in  the  summary  execution  of  a  number  of  Ameri- 
can filibusters  in  Cuba.  While  admitting  that  the  Spanish  con- 
sul (whose  office  had  been  attacked  and  furniture  destroyed) " 
was  entitled  to  indemnity,  he  maintained  that  those  Spanish  sub- 
jects who  had  been  injured  in  person  or  property  were  not  entitled 
to  compensation,  on  the  groimd  that  many  American  citizens 
suffered  equal  losses  from  the  same  cause  and  foreigners  are 
merely  "  entitled  to  such  protection^*  as  is  afforded  our  own  citi- 
zens." As  a  mark  of  courtesy  and  out  of  respect  to  the  magna- 
nimity of  the  Queen  of  Spain  (in  liberating  American  prisoners), 
Congress  nevertheless  granted  compensation  to  Spanish  subjects 
as  well  as  to  the  Spanish  consul  for  losses  sustained  during  these 
riots. 

History  has  repeated  itself  in  respect  to  a  number  of  claims 
made  by  foreigners  for  injuries  resulting  from  mob  violence  in  the 
United  States  from  that  day  to  this.  In  the  majority  of  these 
cases,  our  Government  has  refused  to  admit  liability  in  principle, 
but  has  granted  compensation  as  a  matter  of  grace  or  favor,  or 
from  a  sense  of  sympathy,  benevolence,  or  policy."  Some  of 
our  statesmen,  however,  admit  liability  in  case  of  a  failure  on 
the  part  of  the  local  authorities  to  use  due  {i.e,  reasonable) 
diligence  in  preventing  or  punishing  such  crimes,  and  this  is 
imquestionably  the  rule  of  International  Law." 

On  the  other  hand  the  United  States  has  shown  conunendable 

11  The  archives  of  the  consulate  had  been  thrown  into  the  street,  the  portrait 
of  the  Queen  of  Spain  defaced,  and  the  Spanish  flag  torn  to  pieces. 

"  2  Wharton's  Digest,  §  226,  p.  601.  Cf.  Moore,  §  1023,  pp.  812-813.  See  also 
Snow,  Cases,  181-183. 

"  This  was  notably  so  in  the  cases  of  the  43  Chinese  killed  and  wounded  at 
Rock  Springs,  Wyoming,  in  1885 ;  and  of  the  Italians  lynched  at  New  Orleans  in 
1891.    For  these  and  numerous  cases,  see  6  Moore,  §  1026. 

^^This  rule  is  usually  stated  in  language  ascribed  to  Secretary  Evarts:  "A 
government  is  liable  internationally  for  damages  done  to  alien  residents  by  a  mob 
which  by  due  diligence  it  could  have  repressed.''  See  2  Wharton's  Digest,  p.  602. 
But  the  absence  of  quotation  marks  in  Wharton  and  a  reference  to  Evarts's  dis- 
patch as  given  in  6  Moore's  Digest  (pp.  817-818)  shows  that  Mr.  Evarts  did  not 
use  the  language  which  has  been  ascribed  to  him.  It  is,  however,  a  good  state- 
ment of  an  undoubted  principle  of  the  Law  of  Nations  if  we  add  the  words  —  "and 
which  it  fails  to  punish."  The  fact  that  our  Federal  Government  has  sometimes 
been  unable  to  secure  justice  for  foreigners  by  reason  of  constitutional  or  statutory 
limitations  does  not  free  it  from  international  responsibility  in  such  cases. 
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zeal  in  protecting  its  citizens  from  such  attacks  abroad.  It  has 
repeatedly  interposed  diplomatically  in  behalf  of  its  citizens  in 
China,  Turkey,  Mexico,  Panama,  Chile,  Brazil,  and  other  Cen- 
tral and  South  American  States.^ 

In  view  of  this  double  inconsistency  —  that  of  theory  and 
practice  on  the  one  hand,  and  our  attitude  at  home  and  abroad 
on  the  other  —  it  is  highly  desirable  that  our  State  Department 
should  in  the  future  frankly  admit  liability  in  all  cases  of  attack 
by  mobs  upon  foreigners  as  such  or  upon  those  of  a  particular 
nationality  whenever  the  local  authorities  show  themselves  im- 
willing  or  unable  to  use  reasonable  diligence  to  prevent,  and 
whenever  the  courts  are  unable  or  unwilling  to  punish,  such 
crimes.  For  foreigners  have  an  undoubted  right  to  demand 
better  protection  against  this  spedes  of  violence  than  is  afforded 
by  our  courts  and  local  authorities  in  some  parts  of  this  country. 

But  it  may  be  urged  that  the  admission  of  such  a  principle  might, 
in  some  cases,  give  to  foreigners  a  protection  superior  to  that 
enjoyed  by  our  own  citizens.  This  may  be  true  in  countries 
like  our  own  where  life  and  property  are  insecure  from  mob  vio- 
lence and  where  criminal  procedure  is  notoriously  defective ;  but 
civilized  States  are  supposed  to  grant  at  least  a  fair  or  average  de- 
gree of  such  protection  in  ordinary  times,  and  it  is  no  adequate 
reply  to  a  charge  of  denial  of  justice  to,^^  or  an  imdue  discrimina- 
tion against,  foreigners  to  urge  that  our  own  citizens  frequentiy 
suffer  similar  or  even  greater  injustice.  There  would,  of  course, 
be  no  responsibility  in  the  case  of  an  ordinary  miscarriage  of  jus- 
tice, where  the  spirit  as  well  as  the  forms  of  the  law  had  been 
complied  with,  or  in  the  case  of  one  accidentally  killed  or  injured 
in  the  course  of  a  riot  or  insurrection.^^ 

In  view  of  the  protest  by  Japan  in  1906  against  the  segrega- 
tion of  Japanese  school  children  in  San  Francisco,^  it  should  be 

^  6  Moore,  op.  cii.  For  our  diplomatic  activity  in  China,  see  the  extremely 
aUe  communication  of  the  Chinese  minister  Cheng  Tsao  Ju  to  Secretary  Bayaid 
on  pp.  822-826. 

^  On  what  constitutes  a  denial  of  justice,  see  especially  Anzilotti,  op.  cit.^  pp.  21- 
33;  6  Moore,  §§  913  and  986;  2  Wharton,  §  230;  and  Vattel,  liv.  I,  ch.  18,  S  350. 

"  See,  e.g.  the  case  of  Bain,  in  6  Moore,  §  1027. 

u  On  the  Japanese  School  Question,  see  especially  Barthelemy,  in  14  R.  D.  I.  P. 
(1907);  Chronique,  636  j0f. ;  Baldwin,  in  7  Columbia  Law  Review  (1907),  85  S. ;  Her- 
shey,  in  Am.  Pol,  Set.  Rev,  (1907),  393  j0f. ;  and  Secretary  Root,  iai  A,  J.  {1907)1 
273  ff- 
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noted  that  a  State  is  under  no  obligation  to  extend  to  foreigners 
the  enjoyment  of  dvil  and  private  rights  or  to  place  them  upon 
an  equal  footing  with  its  own  nationals  in  these  respects.  What- 
ever rights  or  privileges  of  this  kind  (whether  of  an  educational, 
economic,  or  religious  nature)  foreigners  may  enjoy  are  based 
upon  convention  or  the  principle  of  reciprocity,  or  are  granted 
as  a  matter  of  grace  and  favor.^*  All  that  an  alien  who  is  per- 
mitted to  set  foot  on  foreign  territory  (and  this  permission  is 
purely  optional)  can  demand  as  a  matter  of  strict  right  in  the 
absence  of  privileges  granted  by  treaty,  is  protection  of  life  and 
property  together  with  access  to  the  local  courts  for  this  purpose. 
155.  Responsibility  for  Injuries  to  Foreigners  during  Civil 
War  and  Insurrection.  —  The  same  principles  may,  in  general, 
be  said  to  apply  to  cases  of  injuries  or  losses  sustained  by  for- 
eigners dining  dvil  war  and  insurrection ;  but  the  law  of  necessity 
or  the  physical  inability  {force  majeure)  to  furnish  adequate  pro- 
tection imder  such  drcumstances  usually  absolves  governments 
from  responsibility  in  these  cases.  The  general  rule  is  that  "  a 
sovereign  is  not  ordinarily  responsible  to  alien  residents  for  inju- 
ries they  receive  on  his  territory  from  belligerent  action,  or  from 
insurgents  whom  he  could  not  control."  They  are  "  not  entitled 
to  greater  privileges  or  immunities  than  the  other  inhabitants 
of  the  insurrectionary  district.  ...  By  volimtarily  remaining  in 
a  country  in  a  state  of  dvil  war  they  must  be  held  to  have  been 
willing  to  accept  the  risks  as  well  as  the  advantages  of  that 
domicile."  ^ 

This  dispute  was  primarily  a  question  of  treaty  construction  and  constitutional 
law  (the  extent  of  the  treaty-making  power  in  the  United  States) ;  but  it  was  con- 
tended that  the  right  of  education  was  included  under  the  right  of  residence  granted 
by  the  treaty  of  1894  on  reciprocal  terms,  and  this  may  be  considered  a  question 
of  International  Law  as  well  as  treaty  construction.  There  seems  to  have  been 
no  warrant  for  this  contention. 

In  the  paper  dted  above,  Secretary  Root  maintained  that  under  the  treaty, 
the  State  of  California  might  decline  to  furnish  all  aliens  with  school  privileges, 
but  could  not  discriminate  against  those  of  a  particular  nationality  in  the  use  of 
her  public  school  system.  There  appears  to  be  no  other  authority  for  this  view, 
whether  regarded  as  a  principle  of  treaty  construcdon  or  a  rule  of  the  Law  of 
Nations.  The  theory  of  "undue  discrimination'*  has  been  applied  to  the  responsi- 
bility of  a  State  for  the  protection  of  foreigners,  but  I  am  not  aware  that  it  has  been 
extended  beyond  this  duty.  There  is  much,  however,  which  might  be  said  in  its 
favor. 

*•  On  this  head  see  especially  Anzilotti,  13  R,  D.  I.  P.  (1906),  18-20. 

^  2  Wharton's  Digest,  {  223,  pp.  577-578.    Cf,  6  Moore,  S  103a,  p.  885. 


RESPONSIBnJTY  OF  STATES  167 

These  principles  have  been  repeatedly  enunciated  by  our  lead- 
ing statesmen,^  as  also  by  those  of  Europe,^  and  they  have  the 
almost  unanimous  sanction  of  leading  authorities  on  International 
Law.  Almost  invariably  they  have  been  applied  by  European 
States  in  their  relations  witiii  each  other,  though  frequently 
ignored  in  their  dealings  with  weaker  States,  more  particularly 
in  the  cases  of  China,  Turkey,  and  the  Republics  of  Latin  America. 

156.  Exceptions  to  General  Prindides.  —  There  are,  how- 
ever, several  exceptions  which  must  be  made  to  the  general  prin- 
ciples laid  down  in  this  chapter.  Indenmity  would  seem  to  be 
due  to  foreigners  by  way  of  exception  in  the  following  cases: 
(i)  Where  the  act  complained  of  is  directed  against  them  because 
they  are  foreigners,  or  as  belonging  to  some  particular  national- 
ity. (2)  Where  the  injury  results  from  an  act  contrary  to  the 
laws  or  treaties  of  the  country  in  which  the  act  is  committed,  and 
for  which  no  redress  can  otherwise  be  obtained.  (3)  When  there 
has  been  a  serious  violation  of  International  Law,  more  especially 
of  the  rules  of  civilized  warfare.  (4)  In  cases  of  a  gross  violation 
or  an  evident  denial  of  justice,  or  of  imdue  discrimination  against 
foreigners  on  the  part  of  the  authorities.^ 

157.  Claims  based  on  Contract.  —  There  is  another  class  of 
claims,  viz.  those  based  upon  contract,  which  have  given  rise  to 
much  controversy.  These  consist  mainly  of  loans  and  invest- 
ments which  have  been  guaranteed  by  a  defaulting  government. 
The  question  is  here  not  so  much  one  of  responsibility  (for  the 
responsibility  of  a  State  is  conceded  in  these  cases)  as  of  the  means 
by  which  such  claims  may  be  enforced.  Though  the  authorities 
who  discuss  this  question  are  divided  in  their  opinions,  the 
majority  of  them  appear  to  be  opposed  to  their  forcible  collection, 
except  possibly  as  a  last  resort.^ 

*^  For  numerous  opinions  of  American  statesmen,  see  6  Moore,  K  1032-1049. 
Cf.  2  Wharton,  §§  223-226. 

''See  especially  the  notes  of  Prince  Schwartzenbuig  (Austrian)  and  Count 
Nesselrode  (Russian)  in  reply  to  certain  claims  of  the  British  Government  which 
were  based  upon  injuries  to  British  subjects  during  the  revolutions  in  Tuscany  and 
Naples,  in  1848.  Cited  by  i  P.-Fod6r6,  §  205,  pp.  343-34S1  and  ^  Moore,  pp.  886- 
887. 

"  See  especially  6  Moore's  Digest^  §§  912  ff.,  986  fiF.,  loio  ff.,  1019  fif.,  1022  ff., 
1032  .ff.,  1040,  and  1044  ff . ;  and  the  rules  adopted  by  the  Institute  of  International 
Law  (1900),  in  18  Atmuaire,  254-256.  Cf.  6  Moore,  pp.  953-954;  and  P.-Fodere 
i  1366,  p.  237. 

**  The  right  of  a  State  to  use  coercive  measures  in  the  collection  of  public  debts 
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It  is  argued,  on  the  one  hand,  that  the  public  faith — the  so- 
called  "  honor  of  the  prince  "  —  is  particularly  engaged  in  case 
of  contracts  of  this  nature,  inasmuch  as  a  government  cannot 
be  sued  without  its  own  consent;  that  creditors  may  have  no 
other  means  of  redress  than  that  of  appealing  to  the  State  to 
which  they  owe  allegiance ;  that  stock  in  the  public  debt  even  if 
held  by  an  enemy  is  exempt  from  seizure  and  its  interest  payable 
even  in  time  of  war ;  and  that  States,  being  in  legal  theory  free 
and  independent  and  owning  no  common  superior,  each  State 
may  enforce  its  rights  at  its  own  discretion  by  any  means  whatso- 
ever. 

On  the  other  hand,  it  is  urged  that  hazardous  loans  and  invest- 
ments should  be  discouraged;  that  those  making  them  usually 
do  so  with  a  full  knowledge  of  the  risks  incurred  and  in  the 
expectation  of  exceptionally  large  returns;  that  the  natural 
penalty  of  a  failure  on  the  part  of  a  State  to  fulfill  its  obligations 
is  a  loss  of  credit ;  that  foreigners  cannot  hope  to  be  preferred  to 
native  creditors ;  that  coercive  measures  for  the  collection  of  bad 
debts  are  never  or  seldom  employed  except  against  weak  States 
and  are  likely  to  be  employed  as  a  pretext  for  aggression  or  con- 
quest ;  and  that ''  it  is  an  inherent  qualification  of  all  sovereignty 
that  no  proceedings  for  the  execution  of  a  judgment  may  be  insti- 
tuted or  carried  out  against  it.^ 

is  asserted,  e.g.  by  Hall  (6th  ed.),  276 ;  i  Halleck  (3d  ed.),  105  ff. ;   2  Philliinore, 
Pt.  V,  ch.  3 ;   I  Rivier,  272-273. 

The  right  is  denied  with  or  without  reserves  by  i  Calvo,  §  205 ;  De^Mignet, 
No.  20S  bis  of  4th  ed. ;  Kebedgy,  in  i  R.  D.  I.  P.  (1894),  261 ;  F.  de  Martens,  in 
19  R.  D.  /.,  386;  Moulin,  La  doctrine  de  Drago,  99-129;  2  Nys,  225;  Polite, 
Les  emprunts  d*Etai,  217  fiF. ;  i  P.-Fod6r6,  No.  405 ;  Rolin-Jaequemyns,  iaiR.  D.  I. 
(1869),  145  ff.;  and  i  Westlake,  317-320. 

For  the  opinions  of  ten  leading  publicists  on  this  question,  see  35  R.  D,  I.  (1903), 
597-623. 

'^  Sefior  Drago  in  the  note  referred  to  above,  p.  163  n.  But  this  argument  is  based 
upon  an  erroneous  and  partly  obsolete  view  of  the  nature  of  sovereignty. 

The  views  of  British  and  American  statesmen  are  not  in  complete  harmony 
upon  this  subject,  although  the  general  policy  of  Great  Britain  and  the  United 
States  had  been  substantially  the  same,  except  for  the  British  interventions  in 
Mexico,  Egypt,  and  Venezuela,  and  those  of  the  United  States  in  San  Domingo 
and  Central  America. 

The  English  view,  as  stated  by  Lord  Palmerston  in  1848  and  reaffirmed  by  Lord 
Salisbury  in  1882  and  by  Premier  Balfour  in  1902,  is  that  financial  intervention, 
though  legally  permissible,  is  inexpedient.  It  is  a  question  of  policy  rather  than 
of  law.  For  the  text  of  Lord  Palmerston's  circular,  see  Hsdl  (6th  ed.),  276- 
d77  n. ;  and  2  Phillimore,  Pt.  V,  ch.  3. 
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In  1907  the  Second  Hague  Peace  Conference  laid  down  a  princi- 
ple which,  although  not  agreed  to  by  all  the  States  represented 
there,  may  be  regarded  as  the  present  rule  of  International  Law 
on  this  subject.  The  Contracting  Powers  agreed  not  to  have 
recourse  to  armed  force  for  the  recovery  of  contract  debts  unless 
in  case  of  a  refusal  to  arbitrate  or  failure  to  submit  to  the  arbitral 
award  after  arbitration  had  been  agreed  upon.^ 
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In  habitually  refraining  from  diplomatic  as  well  as  forcible  intervention  to 
secure  the  payment  of  public  and  contract  debts,  the  United  States  appears  to 
have  been  influenced  by  reelect  for  what  it  believes  to  be  a  principle  of  the  Law 
of  Nations  as  well  as  by  policy  or  expediency.  For  the  views  of  American  states- 
men, see  6  Moore,  §{  916,  995-998.    C/.  2  Wharton,  §§  231-232. 

But  exceptions  have  been  made  in  cases  where  diplomacy  furnished  the  only 
means  of  redress,  as  in  case  of  the  non-performance  of  a  government  contract, 
arbitrary  confiscation  of  vested  rights,  or  of  annulment  of  charters  or  concessions. 
For  examples,  see  6  Moore,  {§  918,  996-997,  and  2  Wharton,  §  232. 

"International  commissions  have  frequently  allowed  claims  based  on  the  in- 
fraction of  rights  derived  from  contracts  where  the  denial  of  justice  was  properly 
established/'    6  Moore,  p.  718. 

In  his  Message  of  Dec.  4,  1906,  President  Roosevelt  admitted  that  "the  non- 
payment of  public  debts  may  be  accompanied  by  such  drciunstanoes  of  fraud  and 
wrongdoing  or  violation  of  treaties  as  to  justify  the  use  of  force."  See  Hershey, 
"The  Calvo  and  Drago  Doctrines,"  mi  A.  J,  (1908),  p.  40,  from  which  article  the 
major  portion  of  this  chapter  has  been  drawn. 

^  For  the  text  of  Art  I  of  this  Convention,  see  infra,  §  313. 

The  term  "contract"  debt,  as  used  in  the  Convention,  almost  certainly  includes 
public  loans.  For  an  admirable  discussion  of  this  convention,  see  Moulin,  La 
Doctrine  de  Drago^  305-346.  See  3  A,  /.,  772-776  for  a  review  of  this  excdlent 
work. 
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Les  guerres  civUes  (1903),  448-478 ;  *  Triepel,  Vdlkerrecht  u.  Landesrecki,  13, 
324-381 ;  Tchemoff,  Le  droU  de  protection  (1898),  especially  liv.  Ill,  ch.  4; 
UUmann  (2d  ed.),  §  39;  Vattel,  liv.  II.  §§  63-78;  Wiesse,  Le  droit  int. 
appliqui  aux  guerres  civiles,  §  14,  pp.  43~-55 ;  i  Westlake,  ch.  14;  Wheaton, 
§  32 ;  2  Wharton,  Digest,  ch.  9,  §§  223  ff. 


PART  n 

THE   OBJECTS   OF  INTERNATIONAL  LAW 

158.  Introductory.  —  The  objects  of  the  Law  of  Nations  are : 
(i)  material  goods  or  things;  and  (2)  individuals  or  persons 
(including  corporations). 

The  main  things  to  which  the  rules  of  International  Law  apply 
are  land  territory,  territorial  waters,  the  open  sea,  atrial  space, 
public  vessels  (mainly  warships) ,  private  vessels  (mainly  merchant- 
men), and  other  public  and  private  property  of  various  sorts. 

In  the  following  chapters  we  shall  first  consider  the  various 
forms  of  a  State's  territory,  and  the  modes  of  acquisition.  This 
will  be  followed  by  chapters  on  atrial  space  and  the  open  sea  (in- 
duding  the  non-territorial  or  property  rights  of  States,  more 
e^dally  the  jurisdiction  over  warships  and  merchant  vessels  in 
times  of  peace).  Finally,  we  shall  consider  the  rights  and 
duties  of  individuals  as  objects  of  International  Law  during 
peace. 
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CHAPTER  XI 

A  STATE'S  TERRITORY  AND  ITS  BOUITDARIES 

159.  The  Nature  of  Territorial  Sovereignty.  —  A  State's 
territory  is  that  definite  portion  of  the  earth's  surface  which  is 
subject  to  its  sovereignty  or  imperium.  According  to  the  old 
maxim,  Quidquid  est  in  territorio,  est  etiam  de  territario}  This 
territorial  supremacy  should  be  distinguished  from  the  non-ter- 
ritorial or  property  rights  which  a  State  enjoys  over  its  public 
and  private  domain.'  Nor  should  it  be  confused  with  the  right 
of  eminent  domain  by  virtue  of  which  a  State  may  expropriate 
private  property  for  public  purposes,  though  it  should  be  noted 
that  this  right  of  eminent  domain '  is  essentially  an  exercise  of 
territorial  sovereignty,  and  may  be  exercised  for  international 
as  well  as  national  purposes. 

The  jurisdiction  of  a  State  extends,  with  certain  exceptions 
to  be  noted  hereafter,^  over  all  persons  and  things  foimd  on  its 
territory,  and  may  abo  be  employed  for  international  as  well  as 
national  purposes.  Territorial  sovereignty  is  of  the  nature  of 
imperium  rather  than  dominium,^  ix.  it  is  an  imperial  rather 

^  Or  in  respect  to  persons,  qui  in  ierriiorio  meo  est,  etiam  meus  subditus  est. 

•  Sec  supra,  §§  129-130. 

'  On  the  right  of  Eminent  Domain,  see  especially:  Beach,  Pubiic  CorporalUcns 
in  ike  United  States  (1893),  S§  653-688;  Cooley,  Constitutional  Limitations  (7th 
^')t  753;  ^5  Cyclopedia  of  Law  and  Procedure,  543-1029;  *  Elliot,  Municipal  Cor- 
porations (1910,  2nd  ed.)i  ch.  10,  §§  83-98;  Encyclopedia  of  Law  (2nd  ed.),  1043- 
1205;  Lewis,  The  Law  cf  Emintnt  Domain  (3d  ed.,  1909);  Mills,  The  Law  of 
Eminent  Domain  (2d  ed.,  1888) ;  Nichob,  The  Power  of  Eminent  Domain  (1909) ; 
Randolph,  The  Law  of  Eminent  Domain. 

^  See  infra,  H  209,  2x1,  270  ff.,  28<^29i. 

*  The  saying  of  the  great  French  jurist  Portalis  is  frequently  cited  in  this  con- 
nection :  "l^Toperty  belongs  to  the  citizen,  empire  to  the  sovereign." 

Some  publicists  still  speak  of  territorial  sovereignty  as  a  property  right.  This 
Is  doubtless  a  medisval  survival  of  the  terminology  introduced  into  public  law 
by  the  feudal  confusion  of  rights  based  upon  the  exercise  of  sovereignty  and  those 
derived  from  the  ownership  of  land. 
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than  a  property  right.  With  certain  exceptions,*  this  imperium 
or  territorial  supremacy  is  exclusive  in  character,  and  cannot 
be  exercised  by  more  than  one  sovereign  State  over  a  given  terri- 
tory. 

160.  Extent  of  a  State's  Territory.  —  The  territory  of  a 
State  consbts  of  land,  water,  and  air.  It  may  be  thus  classified : 
(i)  The  Land  Domain.  (2)  The  Maritime  and  Fluvial  Domain 
or  Territorial  Waters,  using  the  latter  phrase  in  a  general  sense. 
(3)  Aerial  Space. 

161.  The  Land  Domain.  — The  Land  Domain  consists  of  all 
the  land  (including  colonies  and  dependencies)^  to  which  the 
State  has  a  valid  title.  Especially  important  are  such  means  of 
communication  as  the  public  highways,  telegraph  lines,  etc., 
which  are  subject  to  public  control. 

The  Land  Domain  of  a  State  also  includes  all  islands  formed 
within  its  territorial  waters,^  and  the  territorial  subsoil  beneath 
its  land  and  water  surface.  This  jurisdiction  over  the  subsoil, 
which  extends  to  an  indefinite  depth,  arises  from  the  necessity  — 
a  need  increasingly  felt  —  of  conserving  for  futiure  generations 
the  rich  treasures  found  beneath  the  earth's  surface.  Li  certain 
cases,  international  regulation  may  be  deemed  desirable.' 

162.  Boimdaries  or  Frontiers  of  a  State.  —  The  frontiers  or 
boundaries  of  a  State  are  usually  classed  as  natural  or  physical, 
and  artificial  or  conventional.  To  avoid  international  conflicts 
and  controversies,  it  is  very  important  that  they  be  acctirately 
drawn  and  definitely  ascertained. 

*  See  I  Oppenheim,  §  171,  for  these  exceptions. 

^It  does  not,  strictly  speaking,  include  a  Vassal  State  under  Suzerainty  or 
a  Protectorate.  But  inasmuch  as  the  Suzerain  or  Protector  frequently  exercises 
jurisdiction  within  the  Vassal  or  Protected  State,  no  general  rule  can  be  laid  do^m 
Id  re^)ect  to  such  territory.  It  certainly  does  not  include  the  Back  Country 
{Binterland),  spheres  of  interest,  and  the  like.  It  probably  includes  leased  terri- 
tory. 

'  In  the  case  of  the  Anna  (1805),  5  C.  Rob.  373,  Sir  Wm.  Scott  held  that  a  chain 
0!  uninhabited  mud  islands  situated  at  a  distance  of  a  mile  and  a  half  from  the 
western  shore  of  the  principal  entrance  of  the  Mississippi  River  formed  natural 
appendages  to  the  coast,  and  that  the  extent  of  territory  or  marine  league  should 
be  measured  from  these  islands.  For  the  case  of  the  Anna  in  abridged  form,  see 
I  Moore,  Digest^  §  82,  pp.  269-270,  and  Scott,  Cases,  684-687.  For  comments, 
see  Lawrence  (3d  ed.),  §  91,  p.  142;  i  Oppenheim,  §  234,  and  z  Westlake,  118. 

*  On  the  importance  of  the  subsoil  and  the  different  systems  of  mine  exploitation, 
sec  I  Nys,  4ii-4Z3« 
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163.  Natural  Boundaries.  —  Natural  Boundaries  ^®  have  been 
formed,  for  the  most  part,  by  mountains,  forests,  deserts,  valleys, 
steppes  or  plateaus,  marshes,  the  open  sea,  rivers,  and  other 
territorial  waters.  They  rest  Xipon  prescription  or  immemorial 
custom,  or  are  more  definitely  defined  by  conventions. 

164.  Artiflciai  Boundaries.  —  Artificial  boimdaries  are  neces- 
sarily fiixed  by  treaties  and  usually  follow  imaginary  astronomical 
or  mathematical  lines  based  on  latitude  or  longitude.  They  are 
often  marked  by  various  signs  or  landmarks,  such  as  stones, 
posts,  walls,  trenches,  roads,  canals,  buoys,  etc. 

165.  Rules  for  Fixing  Natural  Boundaries.  —  In  the  absence 
of  treaties,  the  following  rules  regulating  natural  boundaries 
are  laid  down  by  the  customary  Law  of  Nations :  — 

(i)  In  case  of  a  navigable  river,  the  boundary  line  follows  the 
middle  of  the  so-called  thalweg  (down  way),"  i.e.  the  strongest 
cturent  of  the  midchannel  or  navigable  portion  of  the  stream." 
If  the  river  be  not  navigable,  the  line  runs  down  the  middle 
of  the  stream." 

^^  Natural  boundaries  have  played  a  very  important  rAle  in  the  history  of  inter- 
national relations  (witness,  e.g.  the  repeated  attempts  of  the  French  to  establish 
the  Rhine,  Rhone,  and  the  Pyrenees  as  the  natural  boundaries  of  France) ;  but, 
owing  to  ever  increasing  facilities  for  interstate  communication  by  artificial  means, 
the  subject  is  one  of  ever  decreasing  importance.  A  consideration  of  the  value 
of  natural  frontiers  would  be  beyond  the  scope  of  a  work  on  International  Law, 
which  merely  prescribes  the  rules  to  be  followed  in  the  absence  of  boundary  treaties 
or  conventions.  For  references  on  Boundaries,  see  Bibliography  at  the  end  of  this 
chapter. 

^'  For  the  etymological  meaning  of  this  word,  see  i  Westlake,  141  n. 

"  As  the  result  of  convention  or  prescription,  it  b  sometimes  the  case  that  the 
whole  bed  of  the  stream  belongs  to  one  of  the  co-riparian  States.  This  b  the  case 
with  the  Ohio  River,  no  part  of  which  was  included  in  the  cession  of  Virginia  to  the 
United  States  (in  1871)  of "  the  territory  northwest  of  the  river  Ohio."  In  HaiM^i 
Lessee  v.  Anthony  (1820),  5  Wheaton,  374,  and  Scott,  xi6,  it  was  held  that  the  State 
of  Kentucky  extended  to  low-water  mark  on  the  western  and  northwestern  side  of 
the  Ohio,  and  that  an  island  or  peninsula  (whether  island  or  peninsula  depending  on 
the  height  of  the  river)  formed  by  the  Ohio  and  a  channel  or  ba3rou  on  the  north  side 
of  the  river  belongs  to  the  State  of  Indiana.  See  also  Indiana  v.  Kentucky  (1889), 
Z36  U.  S.  479. 

In  BuUenuih  v.  St.  Louis  Bridge  Co.  (1888),  123  Illinois,  535,  and  Iowa  v.  /fi^ 
*iois  (1893),  147  U.  S.  I,  the  phrase  ''middle  of  the  Mississippi  River"  was  con- 
strued as  meaning  the  "middle  of  the  main  channel"  or  "thread  of  the  stream." 

Two  of  the  cases  dted  above  may  be  found  in  Scott,  1 16-129.  See  Scott,  78 
and  131,  for  citations  of  other  leading  cases.  For  a  long  citation  from  Iowa  v. 
Illinois f  see  i  Moore,  Digest f  128,  pp.  618-619. 

"  This  is  the  earlier  rule,  but  it  has  the  disadvantage  of  being  a  shifting  line.    Yet 


A  STATE'S  TERRITORY  AND  ITS  BOUNDARIES        175 

(2)  "  Where  a  boundary  follows  mountains  or  hills,  the 
water  divide  constitutes  the  frontier."  "  This  is  readily  deter- 
mined where  there  is  a  range  or  ridge  of  mountains  with  a  sharply 
defined  crest.  But  where  the  mountain  barriers  consist  of  ''  a 
tumbled  mass  of  peaks  and  gorges,"  ^  the  problem  becomes 
very  diflScult." 

(3)  When  States  are  separated  by  lakes  or  landlocked  seas, 
the  boundary  line  follows  the  middle  of  such  seas  or  lakes. 
But  these  are  sometimes  divided  between  the  bordering  States 
by  convention.^^ 

(4)  '^  In  a  narrow  strait  separating  the  lands  of  two  different 
States,  the  boimdary  line  runs  either  through  the  middle  or 
through  the  midchannd,  unless  special  treaties  make  different 
arrangements."  ^ 

Though  it  is  held  in  the  United  States  that  questions  of  bound- 
ary between  independent  nations  are  political  in  their  nature,^ 

the  modem  rule  of  the  thahoeg  is  not  without  similar  inconveniences.  It  alao  is 
subject  to  change,  though  to  a  lesser  degree.  ''The  law,  as  stated  by  law  writers 
and  in  the  adjudged  cases,  seems  to  be  well  settled  that  where  a  river  is  declared  to 
be  the  boundary  between  States,  although  it  may  change  imperceptibly  from  natural 
causes,  the  river  as  it  runs  continues  to  be  the  boundary.  But  if  the  river  should 
suddenly  change  its  course  or  desert  the  original  channel,  the  rule  of  law  is,  the  bound- 
aiy  remains  in  the  middle  of  the  deserted  river  bed."  This  is  the  identical  lan- 
guage of  Justices  Scott  and  Smith  m  BuUentdk  v.  SL  Louis  Bridge  Co,  (1888),  133 
Illinois  533,  and  CooUy  v.  Golden  (1893),  5^  Missouri  Appeals  52.  See  Soott,  pp. 
123  and  131. 

See  also  St.  Louis  v.  RuU  (1891),  138  U.  S.  226;  Nebraska  v.  Iowa  (1892),  143 
U.  S.  359,  368;  and  the  opinion  of  Gushing  (1856),  8  0pp.  Atty.  Gen.,  175-176. 
For  a  sunmuuy  of  Nebraska  v.  Iowa  and  citation  of  cases,  see  i  Moore,  Digest^ 
1 82,  pp.  271-273.    For  other  cases,  see  i  Moore,  \  1 28. 

"  HaU  (5thed.),p.  122.  Gited  by  Moore  (I,  §  i27),whoadds:  "This rule, while 
simple  enough  in  principle,  is  often  exceedingly  difficult  of  application."  For 
examples,  see  his  references  to  Moore's  ItU,  ArbUrations  on  p.  616  of  the  Digest. 

On  some  interesting  questions  arising  out  of  boundary  disputes  in  South  America, 
see  also  the  Ckronique,  m%  R.  D,  I.  P.  (1901),  486  ff. ;  Alvarez,  in  10  Ibid,  (1903), 
651-690;  and  Moiilin,  in  iz  Ibid.  (1904),  150  ff. 

"  Gurzon,  Frontiers  (1907),  p.  19.  In  this  very  remarkable  Romanes  lecture, 
I/xrd  Gurzon  calls  attention  to  die  "well-known  geographical  fact  that  in  the  great- 
est mountain  systems  of  the  world,  for  instance,  the  Himalayas  and  the  Andes,  the 
water  divide  is  not  identical  with  die  highest  crest." 

'*  It  is,  of  course,  possible  that  a  mountain  range  may  belong  wholly  to  one  or  the 
other  of  the  coterminous  States. 

17  For  examples,  see  z  Oppenheim,  §  1 79.  The  use  of  the  water  is,  however,  com* 
men  to  the  bordering  States. 

"  I  Oppenheim,  f  199,  p.  255.    He  cites  i  Twiss,  §{  183-189. 

^  See  especially  Poster  and  Eiam  75 ;  Neilson  (1829),  2  Peters  253  and  Scott  75 ; 
V.  S.  v.  Tex€u  (1891),  143  U.  S.  621  and  Scott  76;  and  the  cases  therein  cited. 
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boundary  disputes  are  eminently  proper  subjects  for  judidd 
determination,  and  should  always  be  referred  to  courts  of  arbi- 
tration or  mixed  commissions  for  settlement. 

i66.  International  Servitudes.  —  International  servitudes  are 
perpetual  restrictions  not  involving  a  loss  of  sovereignty  on  the 
territorial  or  personal  sovereignty  ^  of  one  State  in  favor  of 
another  State  or  of  other  States.  They  are  based  either  upon 
express  convention  or  upon  a  tacit  agreement  resulting  from 
immemorial  usage,  and  are  usually  divided  into  two  classes — 
positive  and  negative  servitudes. 

167.  Positive  Servitudes.  —  Positive  servitudes  are  those 
which  grant  to  a  State  the  right  to  perform  certain  acts  on  the 
territory  of  another  State,  such  as  fishery  rights  in  territorial 
waters,  the  construction  and  operation  of  a  railway,  the  col- 
lection of  customs  dues,  the  passage  of  an  army  or  the  garrison- 
ing of  a  fortress,  and  the  exercise  of  certain  judicial,  military, 

But  the  United  States  courts  do  not  hesitate  to  assume  jurisdiction  over  bound- 
ary disputes  between  States  or  between  a  Territory  and  a  State  of  the  Union. 
There  is  no  sound  reason  why  an  International  Court  should  not  be  established  for 
the  decision  of  boundary  and  other  disputes  of  a  judicial  nature  between  members  of 
the  family  of  nations. 

^  Though  International  or  State  Servitudes  are  usually  restrictions  on  terri- 
torial sovereignty,  i.e.  servitudes  in  rem,  the  author  knows  of  no  good  reason  why 
the  use  of  the  term  should  be  confined  to  this  class  of  limitations  on  sovereignty,  as 
many  publicists  would  have  it.  There  may  be  servitudes  in  personam  as  wdl  as 
servitudes  in  rem,  as  far  as  the  Law  of  Nations  is  concerned;  and  the  latter  class  of 
servitudes  may  be  restrictions  upon  personal  as  well  as  territorial  sovereignty. 
Undoubtedly  the  term  is  often  misapplied,  e.g.  by  Hall  (p.  159  of  5th  ed.)  when  he 
includes  "  the  right  of  innocent  use  of  territorial  seas  "  in  his  list  of  servitudes.  This 
is  a  general  restriction  on  territorial  sovereignty  imposed  upon  all  States  by  Inter- 
national Law.  The  characteristic  mark  of  an  International  Servitude  is  that  it  is  a 
perpetual  limitation  on  sovereignty  in  the  interest  of  some  particular  State  or  States. 
But  such  restrictions  are  not  sufficiently  important  to  involve  any  actual  loss  of 
sovereignty,  as  they  do,  e.g.  in  the  case  of  a  Protectorate. 

The  prevalent  conception  and  theory  of  International  Servitudes  as  territorial 
in  character  is  denied  by  the  following  publicists :  Bulmerincq,  in  i  Marquaidsen, 
S  49;  Gareis,  §  71 ;  Liszt  (3d  ed.),  pp.  71  and  159;  Jellinek,  AUgemdne  Staaislekre 
(2d  ed.),  391-393 ;  and  2  Nys,  271-279. 

It  may  be  asked  in  what  respects  a  State  Servitude  differs  from  an  ordinary  in- 
ternational obligation.  The  answer  would  appear  to  be  that  it  creates  a  more  per- 
manent and  irrevocable  class  of  obligations.  They  are  not  extinguished  by  ces- 
sion or  conquest  and  continue  to  be  obligatory  upon  the  annexing  State.  There  is  a 
difference  of  opinion  as  to  whether  the  clause  rebus  sic  stantibus,  supposed  to  be 
implied  in  every  treaty,  is  at  all  applicable  to  servitudes,  which  may  be  considered 
a  spedes  of  vested  rights  in  favor  of  another  State  or  other  States.  It  woiild  cer- 
tainly seem  that  they  cannot  be  revoked  except  in  the  most  extreme  cases. 
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and  police  functions  on  foreign  territory.  Examples  of  posi- 
tive servitudes  are:  the  Russian  and  Japanese  railways  in 
Manchuria,  the  collection  of  customs  dues  by  the  United  States 
in  San  Domingo,  the  exercise  of  consular  rights  of  jurisdiction 
in  the  Orient,  and  the  former  French  fishery  rights  on  the  coasts 
of  Newfoimdland. 

168.  Negative  Servitudes.  —  Negative  servitudes  are  those 
which  obligate  a  State  to  abstain  from  exercising  its  territorial 
or  personal  sovereignty  in  certain  ways,  such  as  a  convention 
not  to  exercise  certain  judicial,  military,  or  police  functions  on 
its  own  territory ;  an  agreement  not  to  fortify  certain  places ; 
an  obligation  not  to  permit  certain  classes  of  foreigners  to  re- 
side on  national  territory  or  to  abstain  from  acts  of  jurisdiction 
over  nationals  of  another  State ;  and  the  conditions  sometimes 
imposed  by  treaties  of  peace  requiring  a  limitation  of  naval  or 
land  armaments,  etc.  Examples  of  negative  servitudes  are: 
the  agreement  of  Russia  and  Japan  (see  Art.  9  of  Treaty  of 
Portsmouth  in  1905)  '^  not  to  construct  in  their  respective 
possessions  on  the  island  of  Sakhalin  or  the  adjacent  islands  any 
fortifications  or  other  similar  military  works ; "  the  promise  of 
France  to  England  made  several  times  in  the  eighteenth  cen- 
tury not  to  fortify  Dunkirk  (these  clauses  were  abrogated  in 
1783) ;  and  the  obligation  imposed  by  the  Powers  upon  Russia 
at  die  Congress  of  Paris  in  1856  to  demolish  all  fortresses  upon 
the  Black  Sea  and  not  to  maintain  a  fleet  of  warships  in  these 
waters,  —  an  intolerable  servitude  which  Russia  did  not  hesi- 
tate to  declare  no  longer  binding  upon  the  outbreak  of  the 
Franco-German  War  in  1870. 
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ters, 129-133;  Wheaton,  §§  161-163;  Woolsey,  §  56. 

Frontiers  and  Boundaries.  —  Bluntschli,  Arts.  296-303 ;  Bonfils 
(Fauchille),  Nos.  486-489;  i  Calvo,  §§  342,  353 ;  i  Cobbett,  Cases,  96  ff.; 
Creasy,  Nos.  230-231;  Curzon,  Frontiers  (Romanes  Lecture  for  1907); 
Despagnet,  No.  387 ;  Field,  Arts.  28-36 ;  2  Fiore,  Nos.  799-806 ;  *  Funck- 
Brentano  et  Sorel,  17-20;  Grotius,  lib.  II,  c.  3,  §  18;  HaU,  122-125;  i 
Halleck  (Baker's  3d  ed.),  171  ff. ;  Heffter  (Geffcken),  §  66 ;  Holtzendorff,  in 
2  Handbuch,  232-239;  Liszt,  §  9;  Kltiber,  §  133;  i  F.  de  Martens,  §88; 

*  I  Moore,  Digest,  §§  126-128, 154-162 ;  Neumann,  §  18 ;  *  i  Nys,  412-422 ; 

*  I  Oppenheim,  §§  198-202 ;  *  2  P.-Fod6r6,  Nos.  759-777;  *  i  Rivier,  165- 
171;  Scott,  Cases,  75-85,  1 16-132;  Taylor,  §  251;  i  Twiss,  §§  147-148, 
153 ;  Ullmann,  §  91 ;  Vattel,  liv.  I,  §§  266  ff. ;  i  Westlake,  141-142 ;  Whea- 
ton, §§  192,  194-196,  2oa. 


CHAPTER  Xn 

MODSS  OF  THB  ACQUISITION  AND  LOSS  OF  TERRITORY 

169.  There  are  five  modes  by  which  a  State  may  acquire  a 
legal  title  to  territory. 

Accretion.  —  (I)  By  Accretion,  which  is,  comparatively  speak- 
ing, of  slight  importance.  It  consists  in  the  increase  or  enlarge- 
ment of  the  land  territory  of  a  State  mainly*  through  the  action 
of  its  rivers  or  the  ocean.  These  formations  are  usually  caused 
by  gradual  alluvial  deposits  at  the  mouths  of  rivers  (deltas)  and 
on  the  seacoast,  but  they  may  result  from  sudden  acts  of  vio- 
lence, as  where  a  stream  suddenly  detaches  a  portion  of  the  soil 
on  one  bank  of  the  river  and  deposits  it  on  the  opposite  bank. 
New  islands  formed  in  rivers,  lakes,  or  within  the  maritime  belt 
belong  to  the  neighboring  State  or  States.  In  the  latter  case, 
the  marine  league  is  measured  from  the  shores  of  such  islands.' 

170.  Prescription.  —  (II)  By  Prescription ,  which  has  been 
well  defined  as  "  the  acquisition  of  sovereignty  over  a  territory 
through  continuous  and  undisturbed  exercise  of  sovereignty 
over  it  during  such  a  period  as  is  necessary  to  create  under  the 
influence  of  historical  development  the  general  conviction  that 
the  present  condition  of  things  is  in  conformity  with  inter- 
national order."  * 

It  has  been  denied  ^  that  usucapion  or  acquisitive  prescrip- 

^  Such  formatioiis  may  also  be  artificial,  as  in  the  case  of  embankments,  dikes, 
etc.,  built  along  a  river  or  on  the  seacoast.  Holland  has  wrested  considerable  por- 
tions of  her  territory  from  the  ocean. 

The  rules  governing  accretion  are  derived  from  the  Roman  Law.  See  Justinian, 
2  InstUuies,  I,  20-24 ;  4^  Digest,  I,  7,  29, 6$ ;  and  Grotius,  II,  c.  8,  §§  8-16. 

*  See  suprGy  §  i6x,  n.  8,  for  the  decision  of  Lord  StoweU  in  the  case  of  The  Anna 
(1^5) » 5  Rob.  373,  and  Scott,  684.  For  the  rules  relating  to  river  boundaries,  see 
sufra,  §  165. 

'  I  Oppenheim,  §  242,  p.  294. 

*By  Heffter,  §  12;  KlQber,  §§  6  and  125;  2  M6rignhac,  415-418;  Pomeroy, 
H  107-114;  G.  F.  de  Martens,  {§  70-71 ;  iF.de  Martens,  §  90;  and  Ullmann  (2nd 
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lion  can  furnish  a  good  title  to  territory,  but  the  majority  of 
publicists  admit  that  long-continuous  and  uninterrupted  pos- 
session purges  a  title  which  may  originally  have  been  tainted 
with  fraud  or  violence.  This  latter  view,  which  is  in  accord 
with  international  practice,*  is  based  upon  the  need  of  inter- 
national order  and  stability.  There  is,  however,  no  definite 
time  limit  in  International  Law  which  acts  as  a  bar  to  claims 
against  the  possessor. 

171.  Conquest  or  Subjugation.  —  (HI)  By  Conquest  or  Sub- 
jugation.^ A  completed  conquest  is  the  incorporation  of  for- 
eign territory,  i.e.  its  complete  and  permanent  subjection  to 
the  territorial  jurisdiction  of  the  conquering  or  occupying 
State,  after  its  subjugation  by  armed  forces.  This  incorpora- 
tion must  be  shown  by  some  act  showing  intention  (such  as  a 
decree  of  annexation)  and  ability  to  maintain  permanent  pos- 
session. 

Several  leading  authorities  ^  refuse  to  recognize  conquest  as  a 

ed.),  §  92,  p.  308.  Some  of  the  authorities  follow  Grotius  (11,  c.  4)  who  rejects 
the  usucapion  or  acquisitive  prescription  of  the  Roman  law,  but  accepts  a  title  based 
upon  immemorial  possession ;  the  others  wholly  reject  international  prescription. 

*  Considerable  portions  of  the  territory  of  modern  Europe  {eg.  Poland)  may  be 
said  to  be  held  by  a  title  originally  based  on  prescription  and  conquest,  and  later 
recognized  by  treaties,  etc. 

The  treaty  of  Washington  (1897)  for  the  settlement  of  the  boundary  dispute 
between  Great  Britain  and  Venezuela  laid  down  the  following  rule  (among  others) 
for  the  conduct  of  the  arbitrators:  "Adverse  holding  or  prescription  during  a 
period  of  6fty  years  shall  make  a  good  title.  The  arbitrators  may  deem  exclusive 
political  control  of  a  district,  as  weU  as  actual  settlement  thereof,  sufficient  to 
constitute  adverse  holding  or  to  make  title  by  prescription."  i  Moore,  Dif^esty  i 
88,  p.  297. 

For  other  instances  of  international  practice,  see  Ralston,  in  4  il.  /.  (1910),  ISS" 
144.  On  Prescription,  see  especially  (in  addition  to  the  references  at  the  aid  of 
this  chapter)  Audinet,  in  3  R.  D.  I.  P.  (1898),  313  ff. 

*  Oppenheim  (I,  §  236  and  II,  §  264)  distinguishes  between  conquest  and  sub- 
jugation. This  is  correct  from  his  point  of  view,  for  he  uses  the  term  "oonquest" 
in  the  sense  of  effective  military  occupation.  While  this  undoubtedly  corresponds 
with  the  usual  or  popular  use  of  the  term,  it  does  not  represent  the  technical  mean- 
ing of  the  words  as  employed  by  most  of  the  authorities  on  the  Law  of  Nations. 
The  substitution  of  "subjugation"  for  "conquest"  as  a  source  of  title  to  territory 
would  scarcely  remove  all  danger  of  misunderstanding,  for  it  would  also  be  necessary 
to  distinguish  between  its  popular  and  technical  meaning. 

On  Military  or  BeUigerent  Occupation,  which  should  be  clearly  distinguished  from 
conquest,  see  infra,  ch.  26. 

^  Bonfils,  No.  535 ;  Despagnet,  No.  863 ;  2  and  3  Fiore,  Nos.  863  and  1693. 
Cited  by  x  Oppenheim,  289  n.    Audinet  (3  R.  D.  I.  P.,  1896, 320)  appears  to  think 
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legal  mode  of  acquiring  territory,  but  this  view  is  in  contra- 
diction with  the  facts  of  historical  development  and  inter- 
national practice.  Whatever  may  be  said  as  to  the  desirability 
of  aboli^iing  the  so-called  right  of  conquest,  and  however 
desirable  that  the  validity  of  titles  based  upon  fraud  and  vio- 
lence be  denied,^  we  cannot  substitute  our  wishes  for  realities 
or  create  rules  of  International  Law  by  ignoring  the  practice  of 
nations.' 

Titles  based  upon  conquest  should  be  clearly  distinguished 
from  those  derived  from  prescription  on  the  one  hand,  and 
cession  on  the  other.  Most  titles  popularly  supposed  to  be 
based  upon  conquest  are,  technically  speaking,  based  upon 
cession."^ 

172.  Distinction  between  Conquest,  Cession,  and  Prescrip- 
tion. —  "  Title  by  conquest  differs  from  title  by  cession  in  that 
the  transfer  of  the  territory  is  not  effected  by  treaty,  and  from 

that  titles  usuaUy  cited  as  based  upon  conquest  are  really  based  upon  prescription ; 
but  this  view,  while  applicable  in  some  cases,  b  clearly  untenable  in  other  instances* 

*  The  writer  is  among  those  who  ardently  desire  that  some  future  Hague  Con- 
ference may  abolish  this  so-called  right  of  conquest,  or  at  least  declare  titles  based 
upon  future  conquests  invalid.  He  is  of  the  opinion  that  this  would  be  an  impor- 
tant step  in  the  direction  of  international  peace. 

Respecting  this  so-called  right  of  conquest,  it  would  seem  that  modem  Inter- 
national Law  neither  denies  nor  affirms,  but  it  unquestionably  recognizes  the  validity 
of  titles  based  upon  conquest. 

*  *' Conquest  gives  a  title  which  the  courts  of  the  conqueror  cannot  deny,  what- 
ever the  private  and  speculative  opinions  of  individuals  may  be  respecting  the 
original  justice  of  the  claim  which  has  been  successfully  asserted."  Chief  Justice 
Marshall,  in  Johnson  v.  Mcintosh  (1823),  8  Wheat.  543,  588,  and  Scott,  71. 

"  Thus,  our  title  to  the  Philippine  Islands  is  technically  based  upon  cession.  It 
would  be  based  upon  conquest  if  they  had  been  fonnally  annexed  without  express 
cession  by  Spain,  and  if  we  had  continued  to  hold  and  govern  them  after  the  sub- 
stantial cessation  of  hostilities.  It  would  be  based  upon  prescription  if  we  had 
simply  continued  to  bold  and  govern  them  for  an  inde&iite  length  of  time  without 
notification  or  an  act  of  formal  annexation.  Of  course,  these  suppositions  ignore 
amstitutional  obstacles. 

Recent  instances  of  conquest  have  been  those  of  Hanover,  etc.,  by  Prussia  in 
1866,  and  the  Orange  Free  State  and  South  African  Republic  by  Great  Britain  in 
1900-1901. 

Napoleon  the  Great's  conquests  were  generally  recognized,  having,  indeed ,  usu- 
ally been  secured  by  cessions.  There  were,  however,  several  cases  in  which  the 
k^ty  of  his  acts  was  disputed.  The  most  famous  of  these  was  the  Case  of  the 
EUdor  of  Hesse  Cassd,  For  the  main  facts  bearing  on  this  case,  see  Hall  (5th  ed.), 
567-569;  2  Halleck  (3d  ed.),  496-499;  3  Phillimore,  §{  568-574;  Snow,  Cases^ 
381-383. 
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title  by  prescription  in  that  there  is  a  definite  act  or  series  of 
acts  out  of  which  the  title  arises.  These  acts  are  successful 
military  operations ;  but  if  a  province  conquered  in  a  war  is 
afterwards  made  over  to  the  victorious  power  by  treaty,  it  is 
acquired  by  cession.  Title  by  conquest  arises  only  when  no 
formal  international  document  transfers  the  territory  to  its 
new  possessor.  Title  by  prescription  arises  only  when  no  fact 
but  long-continued  possession  can  be  alleged  as  a  foimdation 
for  the  existence  of  sovereign  rights."  ^* 

173.  Effects  of  Conquest. — The  main  effects  of  conquest, 
like  those  of  cession,  on  the  native  inhabitants  of  the  con- 
quered or  ceded  territory  have  been  considered  in  the  chapter 
on  "  The  Succession  of  States."  The  most  important  general 
principle  governing  this  subject  is  that  the  conquering  or  an- 
nexing sovereign  does  not,  by  the  mere  fact  of  cession  or  con- 
quest, acquire  any  special  rights  over  the  lives  and  private 
property  of  his  new  subjects.  They  fall,  of  course,  under  his 
person^  and  territorial  jurisdiction;  but  in  the  absence  of 
express  legislation,  their  private  and  property  rights  remain 
unaffected. 

174.  Cession.  —  (IV)  By  Cc55i(w,  which  consists  in  the  formal 
transfer  by  convention  of  territory  from  one  State  to  another. 
The  treaty  of  cession  usually  contains  stipulations  respecting 
the  rights  and  duties  of  allegiance  or  nationality,  the  propor- 
tionate share  of  the  public  debt  to  be  assimied  by  the  aimexing 
or  ceding  State,  etc. ;  but  no  general  rules  can  be  laid  down 
governing  these  matters. 

From  the  standpoint  of  International  Ethics,  cessions  might 
be  classified  as  voluntary  or  forcible,  i.e,  as  due  to  the  volun- 
tary action  of  the  ceding  State  during  a  time  of  peace  or  as  re- 
sulting from  armed  coercion  at  the  close  of  a  war.  But  such  a 
division  would  be  valueless  from  the  point  of  view  of  Inter- 
national Law,  inasmuch  as  there  is  a  legal  fiction  that  all  cessions 
are  voluntary,  whether  brought  about  by  conquest  or  by  more 
peaceable  means. 

175.  Classiflcation  of  Cessions. — From  a  legal  standpoint, 
cessions  may  be  said  to  be  with  or  without  consideration. 

u  Lawrence,  Principles  (3d  ed.),  §  98.    Cf.  Ibid.  (4th  ed.),  f  77* 
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(i)  They  may  be  sold  or  exchanged.  Sales  of  territory  are 
less  frequent  than  formerly,  but  they  are  familiar  to  the  student 
of  American  History  who  will  readily  recall  the  purchase  of 
Louisiana,  Florida,  and  Alaska.  Exchange  is  also  less  frequent 
than  formerly,  though  there  are  several  instances  in  recent 
European  History.  By  the  Treaty  of  Berlin  in  1878,  Roumania 
ceded  to  Russia  a  portion  of  Bessarabia  in  exchange  for  the 
Dobroutcha,  and  the  island  of  HeUgoland  in  the  North  Sea  was 
ceded  by  England  to  Germany  in  exchange  for  territory  in 
East  Africa  in  1890. 

(2)  The  great  majority  of  modem  cessions  are  in  the  form  of 
gifts.  Free  or  volimtary  gifts  of  territory  are,  indeed,  rare,  and 
cessions  of  territory  without  consideration  are  usually  found  in 
treaties  of  peace,  i.e.  they  are  really  forced  gifts.  Recent 
instances  are  the  cession  of  the  southern  portion  of  the  island 
of  Sakhalin  by  Russia  to  Japan  in  1905,  and  the  cession  of 
Porto  Rica  "  by  Spain  to  the  United  States  in  1898. 

176.  The  Plebiscite.  —  Several  publicists  "  maintain  that  an 
afi&rmative  popular  vote  is  desirable  or  necessary  on  the  part 
of  the  inhabitants  of  the  ceded  district  in  order  to  give  validity 
to  a  cession  of  their  territory.  The  theory  of  the  plebiscite  was 
first  sjrstematically  applied  to  territorial  cessions  during  the 
French  Revolution,  and  was  especially  advocated  by  Napoleon 
m,  by  whom  it  was  applied  to  the  annexation  of  Nice  and 
Savoy  by  France  in  i860,  and  to  the  cession  of  Venice  to  Italy 
in  1866.**  The  custom,  while  not  objectionable  in  itself,  is  Uable 
to  certain  abuses  in  practice,  and  can  be  said  to  have  only  a 

"  Cessions  by  marriage  settlement  and  testament  have  practically  ceased  since 
the  disappearance  of  the  patrimonial  conception  of  the  State.  That  the  latter  form 
of  cession  is  not  wholly  obsolete  under  an  absolutistic  regime  is  shown  by  the  will 
of  Leopold  II,  King  of  the  Belgians,  bequeathing  the  Congo  Free  State  to  Belgium. 
For  the  text  of  this  "  curious  wiU/'  see  i  Oppenheim,  §  216,  p.  271  n. 

"  Among  the  few  advocates  of  the  plebiscite  in  the  case  of  cession  are :  Fimck- 
Brentano  et  Sord  (1887),  157  f.  and  335  ff.;  Rouard  de  Card,  Etudes ^  37-74;  and 
Rotteck,  Art.  "  Abtretung  "  in  Staaiswoerterhuch  (begun  in  1834  and  cited  by  i 
Rivier,  210).  This  theory  finds  very  little  favor  amongst  authorities  on  Interna- 
tional Law. 

>^  The  plebiscite  was  also  applied  on  a  large  scale  by  Sardinia  (i860  to  1870)  in 
the  creation  of  the  modem  kingdom  of  Italy,  and  by  France  to  the  island  of  St. 
Barthelemy,  which  was  ceded  to  France  by  Sweden  in  1877.  It  should  especially 
be  noted  that  the  plebiscite  has  never  found  favor  in  the  eyes  of  either  Great  Britain 
or  the  United  Sutes. 
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very  limited  sanction,  dther  in  theory  or  in  practice.  In  any 
case,  it  is  certain  that  the  legal  validity  of  a  title  based  on  cession 
does  not  require  such  action  on  the  part  of  the  inhabitants  of 
the  ceded  territory. 

177.  The  Option.  —  It  has,  on  the  other  hand,  been  custom- 
ary, at  least  during  the  second  half  of  the  nineteenth  century, 
to  insert  in  treaties  of  cession  a  clause  granting  to  the  inhabit- 
ants of  the  ceded  territory  the  option  of  retaining  their  old 
allegiance  or  citizenship  by  means  of  an  express  declaration  to 
this  effect.  But  it  appears  to  be  the  law  that,  in  the  absence 
of  an  express  stipulation  to  the  contrary,  the  annexing  State 
may,  for  the  sake  of  safety,  expel  those  of  the  inhabitants  who 
choose  to  retain  their  old  allegiance.  Many  treaties  stipulate 
for  the  option  to  emigrate  within  a  certain  period.  Some  per- 
mit option  without  requiring  emigration.** 

178.  Disguised  Cessions. — There  are  several  forms  of 
cessions  which  have  been  aptly  described  as  disguised  or  in- 
direct cessions. 

(i)  The  various  leases  of  territory  for  a  term  of  years  (usually 
99  years)  which  have  been  quite  frequent,  particularly  in  China, 
within  recent  years.  Examples  are  the  lease  of  the  ports  of 
Kiao-chau  to  Germany,  of  Port  Arthur  and  Talien-wan  (Dalny) 
to  Russia,  and  Wd-hai-wd  to  Great  Britain  in  1898. 

"  The  Treaty  of  1898  between  the  United  States  and  Spain  i^ppears  to  have 
granted  the  right  of  option  to  the  Spanish-bom  residents  of  the  Philippine  Islands, 
but  refused  it  to  the  native  Filipinos.  See  Randolph,  The  Law  and  Policy  of 
Annexalion  (1901),  60.  For  treaty  stipulations  on  the  subject,  see  Cogordan 
(La  nationalUi, etc,,  2nd  ed.,  1890,  328  fif.)-  On  the  cession  of  Alsace-Ix^rraine,  see 
Ibid,,  358  ff .    For  the  law  and  practice  of  the  United  States,  see  3  Moore,  Digesty 

S§  379-380. 

"The  nationality  of  the  inhabitants  of  territory  acquired  by  conquest  or  ces^n 
becomes  that  of  the  government  under  whose  dominion  they  pass,  subject  to  the 
right  of  election  on  their  part  to  retain  their  former  nationality  by  removal  or  other- 
wise, as  may  be  provided."  Chief  Justice  Fuller,  in  Boyd  v.  Thayer,  143  U,  S.  135. 
See  I  Moore,  p.  311,  for  citation  of  additional  cases. 

On  the  Plebiscite  and  OpHon,  see  especially :  Bry,  No.  175 ;  *  Bonfils  (Fauchille), 
Nos.  427-431,  567-571;  Cabouat,  £05  annexions,  etc.  (1881),  192-218;  ♦Cogor- 
dan, La  naUonaliUy  etc.  (1890),  317-398;  *  Despagnet,  Nos.  334-339, 400;  *  Funck- 
Brentano  et  Sorel  (2d  ed.,  1887),  157  f.,  335  ff.,  503  f. ;  Hall  (5th  ed.),  46-67 ;  Liszt 
(3d.  ed.),§  10,  pp.  92-95;  I  F.  de  Martens,  5  90;  *3  Moore,  Digest,  {§  379-380; 
*  2  Nys,  16-26;  *  I  Oppoiheim,  §  219;  Randolph,  The  Law  and  Policy  of  Annexa-^ 
tion  (1901),  59 ff.;  I  and  2  Rivier,  204-212,  438-439;  * Seloss6,  Traiie  de  Patmex- 
ion  (1880),  281-351 ;  UUmann  (2d  ed.),  98;  i  Westlake,  70-74. 
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(2)  Administrative  occupation,  i.e.  the  indefinite  occupation 
of  certain  districts,  islands,  or  provinces,  as  those  of  Cyprus  and 
of  Egypt  by  England  in  1878  and  1882,  and  of  Bosnia  and 
Herzegovina  by  Austria  in  1878.  The  latter  provinces  were 
formally  annexed  in  1909,  but  Cyprus  and  Egypt  are  still  '^  occu- 
pied "  by  Great  Britain,  though  subject  to  the  nominal  sover- 
eignty of  Turkey." 

179.  Occupation.  —  (V)  By  Occupation  which  has  been  de- 
fined as  "  the  act  of  appropriation  by  a  State  through  which 
it  intentionally  acquires  sovereignty  over  such  territory  as  is 
at  the  time  not  under  the  sovereignty  of  another  State/'  " 

180.  Conditions  of  Occupation.  —  Under  the  modem  law  of 
occupation  which  is  derived  from  the  Roman  law  of  occupatiOy 
at  least  two  conditions  are  essential  for  complete  title  to  terri- 
tory thus  acquired. 

(i)  The  occupied  territory  must  be  res  or  territanuin  nuUius, 
i.e.  at  the  time  of  occupation  it  must  be  either  iminhabited  or, 
if  peopled  by  midvilized  tribes  which  are  not  politically  organ- 
ized under  any  government  possessing  the  marks  of  sovereignty,^ 
it  must  have  remained  unappropriated  by  any  civilized  State. 

^  On  Disguised  Cessions,  see  especially  Gerard,  Des  cessions  diguisis  (1904) ;  De 
PouvouTville,  m6  R.D,  I.  P.  (1899),  113  ff. ;  Perrinjaquet,  in  16  R.  D,  /.  P.  (1909), 
316  ff. ;  and  i  Westlake,  133-139- 

^  Oppenheim,  §  220,  p.  275.  Oppenheim  thus  distinguishes  occupation  from  con- 
quest and  cession:  "Occupation  as  a  mode  of  acquisition  differs  from  subjuga- 
tion chiefly  in  so  far  as  the  conquered  and  afterwards  annexed  territory  has  hith- 
erto belonged  to  another  State.  Again,  occupation  differs  from  cession  in  so  far 
as  through  cession  the  acquiring  State  receives  sovereignty  over  the  respective 
territory  from  the  former  owner  State." 

^  Such  territory  may  once  have  been  occupied  and  abandoned,  but,  as  a  rule,  it 
has  never  been  occupied. 

At  the  West  African  Conference  of  Berlin  held  in  1885,  ^^'  Kasson,  the  pleni- 
potentiary of  the  United  States,  declared  that  his  Government  "would  gladly  adhere 
to  a  more  extended  rule,  to  be  based  on  a  principle  which  should  aim  at  the  voluntary 
consent  of  the  natives  whose  country  is  taken  possession  of,  in  all  cases  where  they 
had  not  provoked  the  aggression."  But  the  Conference  "hesitated  to  express  an 
opinion"  upon  such  "delicate  questions." 

It  is  generally  admitted,  at  least  by  Anglo-American  authorities,  that  so-called 
treaties  of  cession  by  tmdvilized  chiefs  or  tribes  have,  strictly  speaking,  no  legal 
validity.  These  lack  the  necessary  "capacity"  to  make  valid  contracts  or  treaties. 
In  International  Law,  the  possession  of  a  government  having  the  marks  of  sover- 
eignty is  the  test  of  civilization.  See  especially,  Westlake,  Chapters y  137-155; 
and  Chief  Justice  Marshall,  in  Johnson  v.  Mcintosh  (1823),  8  Wheat.  543  and  Scott, 
Cases  J  71.    Cy.  inffa,  §  90. 
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(2)  Occupation  must  be  real  or  effective.  This  includes: 
(a)  The  animus  domini  or  expression  of  intention  as  shown  by 
a  formal  act  of  annexations^  or  of  notification  to  the  other  Powers. 
It  must  be  a  State  act,  i,e.  made  by  properly  authorized  agents 
of  the  government,  or  subsequently  ratified  in  case  of  settle- 
ment by  unauthorized  colonists.  (6)  Actual  settlement  or  real 
and  effective  occupation.  This  involves  at  least  the  establish- 
ment of  a  responsible  administration  capable  of  maintaining  a 
degree  of  order  sufficient  for  the  protection  of  existing  rights.*^ 

181.  Discovery  as  a  Title.  — It  will  thus  be  seen  that  mere 
discovery ,**  or  even  annexation,  does  not  confer  a  valid  title  to 

!•  "  The  formalities  acoompan3ring  annexation  are  not  prescribed  by  IntematioD&I 
Law.  In  modem  times  it  is  usual  to  hoist  the  national  flag  and  read  a  prodamatioii 
setting  forth  the  intention  of  the  government  to  take  the  territory  in  question  as  its 
own ;  but  any  ceremony  of  clear  import  done  on  the  spot  in  a  public  manner  is 
sufficient."    Lawrence,  Principles  (3d  ed.),  §  93,  p.  147.     Cf.  Ibid.  (4th  ed.), 

{  74,  p.  152. 

^  Art.  35  of  the  General  Act  of  the  Berlin  G>nference  (i 884-1885)  declares:  — 

''The  signatory  Powers  of  the  present  Act  recognize  the  obligation  to  assure,  m 
the  territories  occupied  by  them,  upon  the  coasts  of  the  African  Continent,  the 
existence  of  an  authority  sufficient  to  cause  acquired  rights  to  be  respected,  and  as 
the  case  may  be,  the  liberty  of  commerce  and  of  transit  in  the  conditions  agreed 
upon.''  For  an  English  translation  of  the  text  of  the  General  Act,  see  Supplement 
to  4  i4.  /.  (1910),  7  ff.    For  Arts.  34  and  35,  see  p.  24. 

Art.  34  declares:  ''Any  Power  which  shall  henceforth  take  possession  of  ter- 
ritory upon  the  coasts  of  the  African  continent  outside  of  its  present  possessions, 
or  which  being  hitherto  without  such  possessions  shall  require  them,  as  also  any 
Power  which  shall  assume  a  protectorate  there,  shall  accompany  the  respective  act 
with  a  notification  addressed  to  the  other  signatory  Powers  of  the  present  Act,  in 
order  to  enable  them,  if  need  be  to  make  good  any  claims  of  their  own." 

It  can  hardly  be  successfully  maintained  that  noUfiaUion  is  at  present  essential  to 
the  validity  of  a  title  to  territory  acquired  by  occupation,  at  least  outside  of  Africa. 

The  Institute  of  International  Law  adopted  a  Project  of  ten  articles  Relative  to 
the  Occupation  of  Territory  in  1888.  It  makes  notification  a  condition  of  effective 
occupation.  For  the  text  of  this  Project,  see  Tableau^  145,  or  10  Annuatre,  201. 
For  the  discussions  of  the  Project  and  the  reports  of  MM.  de  Martitz  and  Engel- 
hardt,  see  9  and  10  Annuairej  244  ff.,  176  ff.,  and  201  ff. 

^  Vast  claims  to  territory  were  formerly  based  on  mere  discovery,  eqiedally  if 
accompanied  or  followed  by  an  assertion  of  possession.  Thus  England  granted  a 
wide  stretch  of  territory  in  America  extending  "from  sea  to  sea"  to  the  Plymouth 
Company  in  1620,  and  Spain  and  Portugal  claimed  vast  territory  based  on  dis- 
covery and  Papal  grants. 

The  history  of  occupation  has  been  divided  into  three  periods :  (i)  Up  to  the  six- 
teenth century,  acquisitions  of  new  territory  were  mainly  based  upon  Papal  grants. 
(2)  In  the  sixteenth  and  seventeenth  centuries  the  English,  French,  and  Dutch, 
having  refused  to  recognize  the  validity  of  the  Papal  grants  to  Spain  and  Portugal, 
based  their  claims  on  a  priority  of  discovery  or  possession,  or  both.    (3)  During  the 
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territory  acquired  by  occupation.  At  the  most  it  constitutes  an 
inchoate  title  which  in  practice  operates  as  a  bar  to  occupation  by 
another  State  within  a  reasonable  time.  For  a  State  failing  to 
respect  the  clearly  expressed  intention  of  another  State  to  appro- 
priate a  newly  discovered  or  recently  annexed  tenitorium  nuUius 
would  be  guilty  of  an  unfriendly  act. 

182.  Extent  of  the  Area  of  Occupation.  —  So  far  we  are  on 
solid  gound,  for  the  authorities  appear  to  be  unanimous.  But 
there  is  a  wide  difference  of  opinion  when  it  comes  to  the  difficult 
question  of  determining  the  area  within  which  an  effective  occu- 
pation operates. 

The  older  Anglo-American  view  is  thus  expressed  by  Twiss : 
"  When  a  nation  has  discovered  a  country  and  notified  its  dis- 
covery, it  is  presumed  to  intend  to  take  possession  of  the  whole 
country  within  those  natural  boundaries  which  are  essential  to 
the  independence  and  security  of  its  settlement."  "  This  view  is, 
generally  speaking,  repudiated,  especially  by  recent  Continental 
authorities,  who  demand  actual  or  effective  occupation  of  the 
whole  area  claimed.  "  No  State  can  appropriate  more  territory 
through  an  act  of  occupation  than  it  can  regularly  govern  in 
time  of  peace  with  its  effective  means  on  the  spot."  *• 

eighteenth  century,  the  publicists  declared  in  favor  of  effective  possession  —  a 
doctrine  which  was  put  into  practice  in  the  partition  of  Africa  in  the  latter  half  of 
the  nineteenth  century. 

On  the  history  of  occupation,  see  especially  Jto,  Itlude  sur  Voccupalion  (1896), 
1-40;  and  Salomon,  VoccupoHon  des  ierriiaires  sans  maUre  (1889),  31-101.  For 
a  brief  account,  see  *Bonfils  (FauchiUe),  Nos.  537-451 ;  and  Despagnet,  No.  403. 

The  recent  discoveries  in  the  Arctic  and  Antarctic  Polar  regions  afford  no  basis  for 
the  assertion  of  title  by  Great  Britain  or  the  United  States.  See  Scott  and  Balch,  in 
3  and  4  A,  J.  (1909  and  1910),  928  ff.  and  367  ff.  See  also  Waultrin,  in  15  R.  D,  /. 
P.  (1908),  78  ff.,  185  ff.,  and  16  R.  D.  I.  P.,  649  ff.,  401  ff. 

**  I  Twiss  (2d  ed.,  1884),  Peace,  §  124.  Cf,  Ibid.,  The  Oregon  Territory,  174. 
Cited  by  Westlake  {Chapters,  172),  who  adds :  "But  the  principle  of  security  can 
hardly  be  relied  on  as  governing  the  distribution  of  territory  except  for  very  small 
areas  contiguous  to  real  settlements." 

The  principle  of  security  is  thus  stated  by  Hall  (p.  104  of  5th  ed.),  as  to  which  he 
erroneously  claims  that  "there  is  no  difference  of  opinion  ":  "A  settlement  is  enti- 
tled, not  only  to  the  lands  actually  inhabited  or  brought  under  its  immediate  con- 
trol, but  to  aXi  those  which  may  be  needed  for  its  security,  and  to  the  territory  which 
may  fairly  be  considered  to  be  attendant  upon  them." 

This  view  is  apparently  shared  by  most  of  the  Anglo-American  publicists  with 
the  exception  of  Walker  and  Westlake.  See  e.g.  Lawrence  (3d  ed.),  §  94;  i  Philli- 
more,  $  137 ;  Pomeroy,  §§  98  ff. ;  and  Taylor,  §  99. 

*  Holtzendorff,  in  2  Handbuch,  263.  Cited  with  approval  by  Westlake  (Chap- 
erSy  166). 
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In  view  of  the  conditions  laid  down  with  such  apparent  una* 
nimity  as  essential  to  effective  occupation,  it  is  difficult  to  avoid  the 
conclusions  of  the  more  recent  writers  on  this  subject.  The  area 
of  effective  occupation  can  extend  no  farther  than  real  possession 
or  the  actual  exercise  of  sovereign  rights  over  the  region  claimed. 
So  much  is  necessary  in  order  to  confer  a  complete  or  legally 
valid  title.  But,  as  in  the  case  of  territory  claimed  on  the  basis 
of  mere  discovery  or  aimexation,  the  occupier  has  a  presumptive 
or  inchoate  title  to  such  portions  of  the  contiguous  **  or  neigh- 
boring coimtry  (if  it  be  territorium  nuUiiis)  as  may  be  deemed 
necessary  for  defense  or  future  settlement  within  a  reason- 
able time,  or  which  form  a  part  of  the  geographical  unity  of  the 
region  actually  settled.  Such  presumptive  or  inchoate  title 
operates  as  a  bar  to  settlement  or  colonization  by  another  State. 

183.  Islands.  —  It  is  almost  unanimously  ^  admitted  that  the 
occupation  of  a  portion  of  an  island  of  moderate  size  amounts  to 
occupation  of  the  whole ;  and  that,  in  the  case  of  a  group  of  small 
islands,  the  actual  occupation  of  one  furnishes  at  least  a  presump- 
tive title  to  all  the  rest.  It  is  generally  agreed  that  islands  lying 
or  forming  within  the  marine  league  belong  to  the  territory  on  the 
coast. 

''The  limits  of  occupation  are  detennined  by  the  material  possibility  of  making 
the  authority  of  the  government  respected  within  the  extent  of  the  territory 
occupied.  There  is  no  occupation  where  the  power  of  the  State  is  not  felt."  i  F. 
de  Martens,  §  89,  p.  464.  See  also  to  the  same  effect,  J&se,  285  ff. ;  Liszt  (3d  ed.), 
§  10,  p.  95 ;  2  M6rignhac,  458 ;  i  Rivier,  196 ;  and  Salomon,  319  ff. ;  Art  35  of  the 
General  Act  of  the  Conference  of  Berlin,  cited  above ;  and  Art.  i  of  the  "  Project 
Relative  to  the  Occupation  of  Territory  "  adopted  by  the  Institute  of  Intenutttonal 
Law  in  1888. 

But  Bonfils  (No.  553)  justly  remarks :  "It  is  reasonable  that  one  should  recognize 
in  the  occupying  State  a  certain  right  of  preference  in  respect  to  the  future  and 
definite  acquisition  of  a  free  zone  contiguous  to  its  actual  possessions."  As  to 
the  extent  of  this  zone,  Bonfils  favors  the  "  reasonable  principle,  acceptable  in  theory, 
but  more  than  difficult  to  apply  in  practice"  —  that  the  zone  should  include  all 
the  country  "forming  a  geographical  unity  with  the  point  occupied." 

**  The  doctrine  of  contiguity ^  as  set  forth  by  Secretary  Calhoun  (see  1  Moore, 
Digest^  §  81,  pp.  264-265),  is  generally  denied.  For  references,  see  J&Be,  £Mc 
suf  Voccupaiion,  288.  It  can  only  be  said  to  confer  an  inchoate  or  presumptive 
title,  and  then  only  for  comparatively  small  or  moderate  areas. 

This  theory  of  contiguity  has  been  revived  in  our  day  in  connection  with  the 
partition  of  Africa  under  the  German  name  of  Hinterland  (Back  Country),  Sphere 
of  Influence  J  etc.     See  infray  §§  186-187. 

^  Salomon  (V occupation,  etc.,  323)  dissents  from  this  view,  but  it  ts  geneiBliy 
admitted  both  in  theory  and  practice. 
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184.  Large  Islands  and  Continents.  —  There  b  considerable 
authority  in  theory  and  practice  for  the  view  that  in  case  of  occu- 
pation of  a  certain  seacoast,  ''  possession  is  understood  as 
extending  into  the  interior  country  to  the  sources  of  the  rivers 
emptying  within  that  coast  to  all  tihdr  branches  and  the  country 
they  cover."  *  This  theory  of  the  watershed  should  only  be 
applied  to  rivers  of  moderate  length,  such  as  those  emptying  into 
the  Atlantic  Ocean  on  the  eastern  coast  of  the  United  States. 
It  could  have  no  reasonable  application  to  such  rivers  as  the 
Mississippi  or  the  Colimibia. 

In  cases  where  there  is  intermediate  vacant  land  contiguous 
to  the  settlements  of  two  nations,  ^^  each  nation  has  an  equal  title 
to  extend  its  settlement  over  the  intermediate  vacant  land,  and 
thus  it  happens  that  the  middle  distance  satisfies  the  juridical  title, 
whilst  it  is  the  nearest  approximation  to  a  natural  boundary, 
and  the  most  convenient  to  determine."  ^ 

The  above  statements  may  be  regarded  as  fairly  descriptive 
of  the  correct  theory  and  practice,  provided  it  be  understood 
that  the  "  title  "  or  "  possession  "  thus  claimed  are  merely  in- 
choate or  presumptive.  In  no  case  can  a  fort  or  settlement  at 
the  mouth  of  a  river  give  title  to  the  whole  basin,  as  claimed 
by  the  United  States  in  the  Oregon  controversy.*    And  the 

^  Messrs.  C.  Pinckney  and  Monroe,  U.  S.  ministers,  to  Mr.  CeraOos,  Spanish 
Mmister,  respecting  the  boundaries  of  the  Louisiana  territory  (April  20,  1805), 
in  2  Am.  State  Papers  (For.  Rel.),  664.     Cited  by  i  Moore,  Digest,  §  81,  p.  263. 

This  is  the  first  principle  laid  down  by  the  United  States.  The  second  lays  down 
the  principle  of  the  middle  distance.  ''A  third  rule  is,  that,  whenever  any  Euro- 
pean nation  has  thus  acquired  a  right  to  any  portion  of  territory  on  that  [the 
American]  continent,  that  right  can  never  be  diminished  or  affected  by  any  other 
Power,  by  virtue  of  purchases  made,  by  grants  or  conquests,  of  the  natives  within 
the  limits  thereof." 

These  rules  are  expressly  cited  and  adopted  by  z  Phillimore,  {  338,  and  i  Twias, 
f  125.    The  principle  of  the  watershed  is  criticised  by  x  Westlake,  113  f. 

^  Twiss,  Peace,  §  132,  p.  216.  The  boundary  line  between  the  United  States 
and  Mexico  (case  of  Texas)  was  finally  drawn  in  accordance  with  this  principle. 
See  Hall  (5th  ed.),  106-108.  "But  there  can  be  no  doubt  that  natural  boundaries 
would  be  preferred  to  an  imaginary  line  in  cases  where  these  exist"  Lawrence, 
(3d  ed.),  §  94,  p.  152. 

"  Mr.  Gallatin  to  Mr.  Addington,  Dec.  19, 1826,  in  6  Am.  St,  Papers  {Par.  Rd.), 
667.    Cited  by  x  Moore,  Digest,  §  8x,  p.  263. 

The  claim  of  the  United  States  to  the  so-called  Oregon  Territory  (between  the 
Rocky  Mountains  and  the  Pacific  Ocean,  and  between  the  42d  degree  and  54th 
degree  and  40  minutes  of  north  latitude)  was  based  upon  the  following  grounds : 
(1)  Prior  disooveiy  and  exploration,  and  the  establishment  of  the  first  posts  and 
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occupation  of  one  bank  of  a  river  does  not  confer  a  title  to  terri- 
tory upon  the  opposite  bank. 

There  are  several  forms  of  disguised  or  qualified  occupation 
which  remain  to  be  considered. 

185.  Disguised  or  Qualified  Occupation.  The  Colonial  Protec- 
torate. —  The  most  important  of  these  is  the  Colonial  Protec- 
torate *  which  may,  indeed,  amount  to  a  virtual  annexation.  It 
has  been  defined  as  "  a  region  in  which  there  is  no  State  of  Inter- 
national Law  to  be  protected,  but  which  the  Power  that  has 
assumed  it  does  not  yet  claim  to  be  internationally  its  territory, 
although  that  Power  claims  to  exclude  all  other  States  from  any 
action  within  it.''**  Yet  "the  powers  exercised  in  a  [colonial] 
protectorate  are  in  fact  territorial."*^  Jurisdiction  is  claimed 
and  asserted  over  foreigners  as  well  as  over  nationals  of  the 
protecting  State,  which  incurs  a  certain  measure  of  de  facto 

settlements.  (2)  The  virtual  recognition  of  the  title  of  the  United  States  by  the 
British  Government  as  shown  by  the  restitution  of  Astoria  in  accordance  with  the 
Treaty  of  Ghent  in  181 4.  (3)  The  acquisition  by  the  Treaty  of  1819  of  the  titles  of 
Spain  derived  from  discovery.     (4)  llie  ground  of  contiguity. 

The  exclusive  claim  of  the  United  States  was  opposed  by  Great  Britain  on  the 
following  grounds:  (i)  Prior  discovery  and  contemporary  exploration  and  estab- 
lishment of  posts.  (2)  The  express  reservation  of  the  British  claims  upon  the 
restoration  of  Astoria  in  1818.  (3)  A  denial  of  the  Spanish  claims.  (4)  A  denial 
of  the  doctrine  of  contiguity. 

The  controversy  ended,  as  such  controve^es  usually  result,  in  a  compromise. 
The  Treaty  of  Washington  (1846)  established  the  49th  degree  of  north  latitude  as 
the  permanent  boundary  between  the  United  States  and  the  British  possessions. 

On  the  Oregon  Controversy,  see  especially:  Foster,  A  Century  of  American  Dipto- 
macy,  302-313;  Hall  (sth  ed.),  108-111;  *  Moore,  i  and  $  Digest,  §§  80-81, 104, 
83s ;  *Ibid.,  I  Int.  Arbitrations,  chs.  7  and  8 ;  Pomeroy,  §  103 ;  ♦  Twiss,  The  Oregon 
Question  (1846);  *Wheaton,  §§  172-176. 

In  the  equally  famous  boundary  dispute  between  Great  Britain  and  Venezuela, 
the  claims  of  Venezuela  were  based  mainly  upon  Spanish  discoveries  and  settle- 
ments ;  those  of  Great  Britain  on  prescription,  conquest,  and  occupation,  due  to 
subsequent  Dutch  and  British  settlements.  Through  the  intervention  of  the 
United  States  in  1895,  the  questions  at  issue  were  finally  arbitrated  in  1899.  Great 
Britain  secured  through  this  award  the  greater  part  of  the  territory  in  dispute 
between  Venezuela  and  British  Guiana,  but  Venezuela  retained  the  entire  mout^ 
of  the  Orinoco  River. 

On  the  Venezuelan  Boundary  Dispute,  see  Moore,  z  and  5  Digest,  {§  88, 966,  pp. 
533-583-    For  a  brief  summary,  see  Hall  (Atlay's  sth  ed.),  111-113. 

"  See  supra,  §  106,  for  comparison  with  International  Protectorates.  It  is 
sometimes  difficult  to  draw  the  line  of  demarkation. 

**  I  Westlake,  123-124. 

^  Hall,  A  Treatise  on  the  Foreign  Powers  and  Jurisdictum  of  the  British  Crown, 
§  98,  p.  224. 
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international  responsibility  for  the  maintenance  of  order  and  the 
conduct  of  the  natives  over  whom  it  exercises  a  certain  amount  of 
authority  or  control.  The  powers  exercised  within  such  a  region 
usually  have  the  sanction  of  treaties  with  the  native  chiefs  or 
tribes,  although  the  source  of  the  legal  validity  of  such  authority 
and  control  as  is  exercised  must  be  sought  for  in  the  laws,  decrees, 
or  charters  of  the  protecting  State  rather  than  in  these  treaties 
with  the  natives. 

The  main  advantages  of  a  colonial  protectorate  for  the  pro- 
tecting State  are  that  it  affords  a  means  of  excluding  other  Powers 
and  preparing  the  way  for  annexation  without  incurring  the 
burden  of  complete  sovereignty  and  international  responsibility 
involved  in  real  and  effective  occupation;  for  the  natives,  it 
affords  a  means  of  gradual  initiation  into  the  mysteries  of 
so-called  civilized  life.  It  appears  also  to  be  less  objectionable 
to  neighboring  Powers  than  complete  occupation. 

Article  34  of  the  General  Act  of  the  Berlin  Conference  lays 
down  the  same  condition  of  notification  for  protectorates  as  for 
occupation  on  the  African  coast;  but  it  is  only  to  occupations 
that  Article  35  attaches  the  obligation  of  insuring  the  establish- 
ment of  authority*^  "suflBdent  to  protect  acquired  rights,"  etc. 
The  authorities  hold,  however,  that  the  exercise  of  a  certain 
amoimt  of  authority  (at  least  sufficient  for  the  maintenance  of  a 
degree  of  order)  is  obligatory  in  a  colonial  protectorate  as  in  a 
territory  under  real  occupation.  The  difference  is  merely  one  of 
degree.  The  latter  assumes  the  exercise  of  complete,  the  former 
of  partial,  sovereignty. 

186.  The  Hinterland.  —  The  American  theory  of  contiguity 
has  been  revived  in  recent  times  in  cormection  with  the  partition 
of  Africa  in  the  form  of  claims  to  the  Hinterland  (Back  Country). 
Extensive  regions  in  China  and  Africa  extending  far  beyond  any 

"  The  original  proposal  to  extend  this  obligation  to  protectorates  met  with  the 
opposition  of  England  and  Germany.  But  Arts,  i  and  2  of  the  "  Project  relative  to 
Occupations  of  Territory  **  adopted  by  the  Institute  of  Int.  Law  in  1888  insists  upon 
"the  establishment  of  a  local  responsible  power,  provided  with  means  sufficient  to 
mamtain  order  and  to  assure  the  regular  ezerdse  to  its  authority  within  the  limits 
of  the  territory  occupied"  in  the  case  of  protectorates  as  well  as  of  ordinary  occupa- 
tions. TabUau,  145-146.  This  also  appears  to  be  the  opinion  of  most  of  the 
authorities.  Westlake  (1, 124),  for  example,  says:  "There  can  be  no  doubt  that 
the  principle  of  that  obligation  applies  equally  to  colonial  protectorates." 
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territory  which  could  properly  be  denominated  HitUerland  have 
been  divided  up  between  the  Powers  into  what  are  called^ 
Spheres  of  Influence  or  Interest, 

187.  Spheres  of  Influence  or  Interest.  —  Such  divisions  are 
based  upon  conventions,  which  appear  to  be  mainly  of  two  kinds : 

(i)  Agreements  for  reciprocal  abstention  from  territorial  ac- 
quisition. An  example  is  the  Agreement  of  1886  between  Eng- 
land and  Germany :  '^  Germany  [or  Great  Britain]  engages  not 
to  make  acquisitions  of  territory,  accept  protectorates,  or  inter- 
fere with  extension  of  British  [or  German]  influence,  and  to  give 
up  any  acquisitions  of  territory  or  protectorates  already  estab- 
lished in  that  part  of  the  Western  Pacific  lying  to  the  east,  south- 
east, or  south  [or  west,  northwest,  or  north]  of  the  said  conven- 
tional line."" 

(2)  Agreements  not  to  alienate  territory.  An  example  is  the 
Agreement  of  1898  between  Great  Britain  and  China  that  the  lat- 
ter "  will  never  alienate  any  territory  in  the  provinces  adjoining 
the  Yangtsze  to  any  other  Power,  whether  under  lease,  mortgage, 
or  any  other  designation.'"^  Such  agreements  can  have  no  legal 
validity  except  for  the  contracting  parties.  At  the  most  they 
confer  a  feeble  inchoate  title  which  acts  as  a  bar  to  trespass  by 
third  Powers. 

188.  Loss  of  Territory.  —  As  there  are  five  modes  of  acquir- 
ing title  to  territory,  so  there  are  five  corresponding  modes  of 
losing  it,  viz.  physical  loss,  prescription,  conquest,  cession,  and 
dereliction.  There  is  also  a  sixth,  viz.  a  successful  revolt  or 
rebellion,  to  which  there  is  no  corresponding  mode  of  acquisition. 

189.  Physical  Loss  of  Territory.  —  There  are  only  two  modes 
of  loss  of  territory  which  require  any  special  discussion.* 

As  territory  may  be  increased  through  accretion,  it  may  be 
diminished  through  physical  means,  such  as  earthquakes,  vol- 
canic action,  the  washing  of  the  waves,  the  gradual  subsidence  of 
the  earth's  surface,  etc.  In  case  of  the  disappearance  of  anisland 
near  the  coast  through  volcanic  action,  the  marine  league  would 

**  There  seems  to  be  no  dear  distinction  between  these  tenns.  Both  are  vague. 
Spheres  of  Influence  appear  to  have  more  of  a  polUical,  Spheres  of  Interest  ratber 
an  economiCf  significance. 

»*  Cited  by  i  Westlake,  128.  » Ibid.,  13a. 

**  The  case  of  successful  revolt  has  been  oonsidered  under  the  head  of  ''Recogni- 
tion of  Independence,"  supra,  §  122. 
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thereafter  be  measured  from  the  mainland  instead  of  from  the 
site  of  the  former  island.*^ 

190.  Dereliction.  —  Dereliction  corresponds  to  occupation. 
It  is  '^  effected  through  the  owner's  complete  abandonment  of 
the  territory  with  the  intention  of  withdrawing  from  it  forever, 
thus  relinquishing  sovereignty  over  it.  Just  as  occupation  re- 
quires, first,  the  actual  taking  into  possession  {corpus)  of  terri- 
tory and,  secondly,  the  intention  {animus)  to  acquire  sovereignty 
over  it,  so  dereliction  requires,  first,  actual  abandonment  of  a 
territory,  and,  secondly,  the  intention  to  give  up  sovereignty 
over  it.  Actual  abandonment  alone  does  not  involve  dereliction 
as  long  as  it  must  be  presumed  that  the  owner  has  the  will  and 
ability  to  retake  possession  of  the  territory.  Thus,  for  instance, 
if  the  rising  of  natives  forces  a  State  to  withdraw  from  a  territory, 
such  territory  is  not  derelict  as  long  as  the  former  possessor  is  able 
and  makes  efforts  to  retake  possession.  It  is  only  when  a  terri- 
tory is  really  derelict  that  any  State  may  acquire  it  through  occu- 
pation."" 
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"  For  the  rules  governing  changes  m  river  boundaries,  see  supra^  {  165. 

*^  I  Oppenheim,  §  247.  For  the  cases  of  Santa  Luda  and  Delagoa  Bay,  see  Hall, 
116-118.  On  the  disputed  dauns  of  Brazil  and  England  to  the  island  of  Trinidad, 
see  I  Moore,  Digest,  §  89. 

''The  United  States  maintained  that  Navassa  Island  in  1857,  when  a  citizen  of 
the  United  States  took  possession  of  it  under  the  Guano  Islands  Act,  was  'derelict 
and  abandoned.'"    i  Moore,  Digest,  p.  299.    See  Jones  v.  U,  S.  (1890),  137  U.  S. 
302,  and  Scott,  Cases,  38. 
o 
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CHAPTER  Xm 

TERRITORIAL  WATERS 

191.  (I)  The  Marginal  Sea.  — The  territory  of  a  State  bor- 
dering  on  the  open  sea  also  includes  the  Territorial  or  Marginal 
Sea,  which  is  usually  held  to  be  a  marine  league  measured  from 
the  low-water  mark.^ 

192.  History  of  the  Marine  League.  —  The  three-mile  limit, 
or  marine  league,  was  originally  based  upon  the  principle  first 
clearly  enunciated  by  Bynkershoek^  in  the  early  part  of  the 
eighteenth  century  that  the  territorial  sovereignty  or  jurisdic- 
tion of  the  State  is  limited  by  its  power  to  defend  its  seacoast  by 
force  of  arms  —  potestatem  terra  finiri  ubi  finitur  armorum  vis, 
i.e.  quousque  tormenta  exploduntur.  The  range  of  the  cannon  of 
that  day  seems  to  have  been  about  a  marine  league  or  three 
nautical  miles,  and  this  distance  became  the  generally  recognized 
limit  of  the  marginal  sea  in  the  course  of  the  eighteenth  century. 
During  the  nineteenth  century  the  rule  of  the  marine  league  ap- 
pears to  have  completely  supplanted  the  principle  upon  which  it 

*  That  the  jurisdiction  of  a  State  over  its  littoral  or  marginal  sea  is  based  upon 
territorial  sovereignty  is  denied  by  some  good  authorities  on  what  appear  to  be 
insufficient  grounds.  For  a  criticism  of  their  views,  see  especially  Heilbom,  Sys- 
^S7-S7't  I  Oppcnheim,  §  185;  Schttcking,  Das  Kiistenmeery  14-20;  and  i  West- 
lake,  191-192. 

For  the  argument  against  the  doctrine  of  territorial  sovereignty  as  applied  to 
territorial  waters,  see  De  Lapradelle,  in  5  R.  D.  I.  P.  (1898),  264  ff.  For  the  views 
of  leading  authorities  on  this  point,  see  De  Lapradelle,  op,  ci/.,  271-272. 

Jurisdiction  over  territorial  waters  may,  of  course,  include  property  rights,  but 
it  is  not  essentially  based  upon  property,  as  many  of  the  older  authorities  supposed. 

The  low-water  mark  is  usually  taken  as  the  starting  point  for  the  measurement 
of  the  marine  league,  but  there  is  a  considerable  variety  of  opinion  on  this  point. 
See,  e.g.  Imbart  de  Latour,  La  mer  tenitoriale,  20  fif. ;  i  Nys,  502-505 ;  and  i  Oppen- 
heim,  {  x86.  The  low-water  mark  has  the  sanction  of  many  treaties,  the  British 
Territorial  Waters  Jurisdiction  Act  of  1876,  and  of  the  Institute  of  International 
Law.    See  13  Annttaire,  329. 

'  Dedaminio  maris  (1702),  ch.  2.  Cf.  the  vaguer  statefnents  of  Grotius  (lib.  II, 
^^'  Sf  §§  13  and  14),  and  Vattd  (liv.  I,  ch.  23,  §  289). 

19s 
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was  originally  based ;  and,  instead  of  being  extended  to  meet  the 
demands  of  new  modem  guns  of  ever  increasing  range,  it  has 
always  remained  the  same  until  it  is  now  apparently  as  fixed  and 
unalterable  as  were  the  laws  of  the  Medes  and  the  Persians.  And 
this  in  spite  of  the  protests  of  publicists  and  the  efforts  of  states- 
men.' 

There  can  be  no  doubt  that  an  extension  of  the  three-mile 
limit  for  all  territorial  purposes  would  be  highly  desirable.  The 
marine  league  no  longer  satisfies  the  needs  of  modem  require- 
ments for  defense.  An  extension  to  meet  these  requirements  is 
certainly  favored  by  an  ever  increasing  number  of  publicists, 
and  has  been  strongly  reconmiended  by  the  Institute  of  Inter- 
national Law.^ 

193.  Right  of  Innocent  Passage.  —  Though  the  marginal  sea 
is  undoubtedly  territorial,  '^  all  ships  without  distinction  have 
the  right  of  innocent  passage  through  the  territorial  sea,  saving 
to  belligerents  the  right  of  regulating  such  passage  and  of  for- 
bidding it  to  any  ship  for  the  purpose  of  defense^  and  saving  to 

*  The  great  majority  of  modem  publicists  favor  an  extension  of  the  three-mile 
limit,  but  some  of  them  do  not  distinguish  clearly  between  the  present  three- 
mile  rule  and  the  principle  upon  which  it  was  originally  baaed.  For  references, 
see  the  Bibliography  at  the  end  of  this  chapter. 

In  z8o6  the  Government  of  the  United  States  attempted  to  obtain  a  recogni- 
tion of  a  six-mile  limit  from  England,  but  refused  to  admit  a  claim  of  six  miles  made 
by  Spain  to  the  Cuban  coast  in  1863  and  1864-  Secretary  Seward,  in  i  Moore,  §  146. 
In  1864  Secretary  Seward  proposed  a  zone  of  five  miles  to  the  British  Legation  at 
Washington,  i  Moore,  §  152.  The  British  Government  has,  however,  always 
insisted  upon  the  three-mile  limit.  Norway  claims  four  miles.  See  Aubert,  in  x 
R.  D.  I.  P.  (1894),  429  ff. 

The  three-mile  limit  has  the  sanction  of  a  considerable  number  of  State  Acts 
and  Treaties,  e.g.  the  Russian  Prize  Rules  of  1869,  the  British  Territorial  Waters 
Acts  of  1876,  French  legislation  in  1866  and  1888,  the  North  Sea  Fisheries  Conven- 
tion of  1882,  the  Convention  of  Constantinople  relating  to  the  Suez  Canal  of  1888, 
and  the  Convention  of  1893  concerning  the  Behring  Sea.  For  additional  treaties, 
ee  I  Calvo,  §  356 ;  and  i  Nys,  509. 

*  In  1894,  the  Institute  of  International  Law,  after  an  exhaustive  discussion  of  this 
question,  voted  by  a  decisive  majority  (there  was  no  division  of  opinion  as  to  the 
desirability  of  extending  the  three-mile  limit)  in  favor  of  a  zone  of  six  marine  miles 
for  all  territorial  purposes.  It  even  permitted  the  extension  of  this  zone  for  pur- 
poses of  neutrality  beyond  six  miles  in  time  of  war,  provided  the  range  of  cannon 
shot  were  not  exceeded.    See  13  Annuaire,  329,  or  Tableau  dicennal  (1894-1904), 

340  ff. 

The  maritime  Powers  were  urged  to  hold  an  Intematbnal  Congress  for  the 
adoption  of  these  or  similar  rules,  but  no  such  Congress  has  even  been  held.  It 
is  highly  desirable  that  this  recommendation  by  the  Institute  be  acted  upon. 
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neutrals  the  right  of  regulating  the  passage  of  ships  of  war  of  all 
Mtfonalities  through  the  said  sea."  *  But  such  vessels,  if  mer- 
chantmen, are  probably  liable  in  principle  to  the  jurisdiction  of 
the  riparian  State.* 

194.  Bzerdse  of  Aufliority  beyond  flie  Marine  League. — 
There  is  considerable  authority  and  practice  in  favor  of  the  view 
that  for  purposes  of  defense  and  in  order  to  execute  its  revenue 

*Art.  5  of  the  Rules  adopted  by  Institute  of  International  Law.  See  13 
Annuairtf  329.    Translated  by  x  Westlake,  189. 

This  is  unquestionably  a  rule  of  International  Law  based  on  the  universal  prac- 
tice of  nations.  It,  of  course,  does  not  include  cabotage  or  the  right  to  engage 
in  the  coasting  trade. 

Art  7  declares  that  "ships  which  pass  through  territorial  waters  must  conform  to 
the  special  regulations  published  by  the  littoral  State  in  the  interest  and  for  the 
safety  of  the  navigation  or  as  a  matter  of  maritime  police."  As  Westlake  (I,  p. 
190)  points  out :  "The  right  of  the  littoral  State  to  publish  regulations  in  the  inter- 
est of  navigation  does  not  include  a  right  to  exact  payment  of  dues,  by  ships  not 
entering  its  harbors,  under  pretext  of  providing  the  navigation  with  necessary  lights 
and  buoys."    See  also  i  Oppenheim,  §  x88. 

There  is  a  difiFerence  of  opinion  as  to  whether  warships  enjoy  the  right  of  inno- 
cent passage  through  the  territorial  waters.  They  certainly  have  the  customary 
right  of  passage  through  such  portions  of  the  marginal  sea  as  constitute  international 
highways.  See  i  Oppenheim,  §S  z88  and  449.  Hall  (p.  159  of  5th  ed.)  denies  that 
the  right  of  innocent  passage  extends  to  warships.  For  a  refutation  of  this  view,  see 
Westlake  (1, 192),  who  points  out  that  the  "ship  of  war  as  well  as  the  merchantman 
may  have  a  lawful  errand  beyond  the  littoral  sea  in  question,"  which  "in  the  course 
of  its  lawful  voyage  it  may  be  difficult  for  it  to  avoid." 

Oppenheim  (I,  §  449)  b  of  the  opinion  that  "a  State  is  in  strict  law  always  com- 
petent to  exclude  men-of-war  from  all  or  certain  of  its  ports  and  from  those  terri- 
torial waters  which  do  not  serve  as  highways  for  international  traffic." 

This  is  undoubtedly  the  law  in  respect  to  ports  and  international  highways.  But 
Oppenheim  (I,  §  188)  elsewhere  admits  that  "as  a  rule,  however,  no  State  actually 
opposes  in  time  of  peace  the  passage  of  foreign  men-of-war  and  other  public  vessels 
through  its  maritime  belt,"  and  that  "a  usage  has  grown  up  by  which  such  passage, 
if  in  every  way  inoffensive  and  without  danger,  shall  not  be  denied  in  time  of  peace." 
*  The  authorities  are  divided  on  this  point.  Art.  6  of  the  Rules  adopted  by  the 
Institute  (see  supra)  declares:  "Crimes  and  offences  committed  on  board  foreign 
ships  passing  through  the  territorial  sea  by  persons  on  board  of  them  against  per- 
sons or  things  on  board  the  same  ship,  are  as  such  outside  the  jurisdiction  of  the 
littoral  State,  unless  they  involve  a  violation  of  the  rights  or  interests  of  the  littoral 
State  or  of  its  subjects  not  forming  part  of  the  crew  or  passengers." 

This  is  a  good  practical  rule  and  it  represents  the  prevailing  custom,  but  it  may  be 
doubted  whether  it  is  a  principle  of  International  Law.  As  in  the  analagous  case 
of  jurisdiction  over  foreign  merchantmen  in  port  (see  infra^  §  21 1),  it  would  seem  that 
there  is  no  good  reason  for  denying  local  jurisdiction  over  passing  vessels  in  princi- 
ple. The  British  Territorial  Waters  Act  of  1878  claims  such  jurisdiction.  See 
especially  Hall  (5th  ed.),  204-206;  i  Oppenheim,  §  189;  and  i  Westlake,  254  ff. 
On  the  Immunity  of  Warships  Jrom  Local  Jurisdiction,  see,  infra,  §  309. 
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and  sanitary  laws,  a  State  may  exercise  a  limited  authority 
beyond  the  three-mile  limit.  Such  limited  authority  or  juris- 
diction has  been  asserted  and  exercised,  at  least  by  Great  Brit- 
ain/ the  United  States,^  and  France ;  *  and,  whether  on  the  basis 
of  comity  ^^  or  of  law,  appears  to  encounter  no  opposition  on  the 

'  The  British  Hovering  Acts  (9  Geo.  11,  c.  35  and  24  Geo.  Ill,  c.  47)  of  1736  and 
1784  asserted  a  jurisdiction,  for  revenue  purposes  and  for  the  prevention  of  ''hover- 
ing" on  the  coast  in  a  menacing  and  annoying  manner,  to  a  distance  of  four  leagues 
from  the  shore.  They  have  long  since  been  repealed.  Atlay  (note  1 79  a  to  Wheaton) 
tells  us  that  ''the  present  customs  legislation  [of  Great  Britain]  makes  a  distinction 
as  regards  the  extent  of  jurisdiction  claimed  for  revenue  purposes  between  ships 
belonging  to  British  subjects  and  ships  belonging  to  foreigners."  While  assert- 
ing a  jurisdiction  extending  three  leagues  from  the  shore  in  case  of  British  subjects, 
it  only  claims  one  league  if  the  owners  are  not  British.  See  Customs  Act  of  1876, 
39  and  40  Vict.,  c.  36.  "  British  Acts  of  Parliament  require  vesseb  liable  to  quaran- 
tine or  having  infectious  diseases  on  board  to  observe  certain  regulations  when 
within  two  leagues  of  the  coast  of  the  United  Kingdom,  but  they  authorize  no 
enforcement  of  those  regulations  except  by  the  recovery  of  a  penalty  from  the 
captain  when  the  vessel  arrives  within  the  territory. "     i  Westlake,  152. 

For  a  very  full  discussion  and  defense  of  the  British  Hovering  and  Quarantine  or 
Public  Health  Acts,  see  2  Piggott,  Nationality,  4&-60. 

*  The  revenue  laws  of  the  United  States,  embodied  in  the  Act  of  1799  (S  27) 
and  incorporated  into  the  Revised  Statutes  (sec.  2760),  direct  the  officers  of  the  reve- 
nue cutters  to  "go  on  board  all  vessels  which  arrive  within  the  United  States  or 
within  four  leagues  thereof,  if  bound  for  the  United  States,  and  search  and  examine 
the  same,  and  every  part  thereof,  and  [they]  shall  demand,  receive,  and  certify  the 
manifests  required  to  be  on  board  certain  vessels,  .  .  .  and  [they]  shall  remain 
on  board  such  vessels  until  they  arrive  at  the  port  or  place  of  their  destination." 
I  Moore,  §  151,  pp.  725-726. 

It  should  be  especially  noted  that  the  law  does  not  authorize  the  seisure  of  a 
foreign  vessel  beyond  the  three-mile  limit,  as  has  sometimes  been  asserted.  It 
merely  prescribes  visit  and  search.  "The  Statute  (of  1797)  may  well  be  construed 
to  mean  only  that  a  foreign  vessel,  coming  to  an  American  port,  and  there  seized 
for  a  violation  of  revenue  regulations  committed  out  of  the  jurisdiction  of  the 
United  States,  may  be  confiscated ;  but  that,  to  complete  the  forfeiture,  it  is  essen- 
tial that  the  vessel  shall  be  bound  to  and  shall  come  within  the  territory  of  the 
United  States,  after  the  prohibited  act.  The  act  done  beyond  the  jurisdiction  is 
assumed  to  be  part  of  an  attempt  to  violate  the  revenue  laws  within  the  jurisdiction." 
Dana's  note  108  to  Wheaton,  §  179,  p.  258.    See  also  i  Moore,  S  151,  p.  726. 

*  It  appears  that  France  authorizes  visit  and  search  for  the  enforcement  of  reve- 
nue laws  to  a  distance  of  two  myriameters  or  about  four  leagues.  2  Hifdrignhac, 
387;  I  Nys,  514;  and  2  P.-Fod6r6,  No.  173. 

The  Frendi  Government  insisted  that  the  battle  between  the  Alabama  and 
Kearsarge  should  not  take  place  within  the  range  of  cannon  shot  from  the  coast. 
I  Moore,  §  150. 

'<^  Twiss  (I,  §  190)  remarks  on  this  head :  "Such  laws  and  regulations,  however, 
have  no  foundation  of  strict  right  against  other  nations.  ...  It  is  only  under  the 
Comity  of  Nations  in  matters  of  trade  and  health  that  a  State  can  venture  to  enforce 
any  portion  of  her  Civil  Law  against  foreign  vessels,  which  have  not  as  yet  oome 
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part  of  other  States.  But  such  exercise  of  limited  authority  to 
enforce  revenue  or  quarantine  regulations  does  not  justify  the 
seizure  ^  of  foreign  vessels  outside  the  territorial  waters,  except 
possibly  in  cases  of  extreme  necessity  on  grounds  of  self-defense, 
or  when  a  hot  pursuit  begun  in  marginal  waters  is  continued  on 
the  open  sea." 

withm  the  limits  of  her  maritime  juriadiction."  He  calls  it  a  "pennissive"  juris- 
diction and  cites  the  case  of  The  AppoUon  (1824),  9  Wheaton,  362. 

The  main  point  of  this  decision  is  thus  stated  in  the  syllabus  at  the  head  of  the 
case:  "It  seems  that  the  right  of  visitation  and  search,  for  enforcing  the  revenue 
laws  of  a  nation,  may  be  exerdsed  beyond  territorial  jurisdiction,  upon  the  high 
seas,  and  on  vessels  belonging  to  such  nation,  or  bound  to  its  ports." 

Oppenheim  (I,  §  xgo)  disagrees  with  the  view  of  Twias  and  Phillimore.  He  says : 
"I  believe  that,  since  Municipal  Laws  of  the  above  kind  have  been  in  existence  for 
more  than  a  hundred  years  and  have  not  been  opposed  by  other  States,  a  customary 
rule  of  the  Law  of  Nations  may  be  said  to  exist  which  allows  riparian  States  in  the 
interest  of  their  revenue  and  sanitary  laws  to  impose  certain  duties  on  such  foreign 
vesseb  bound  to  their  ports,  as  are  approaching,  although  not  yet  within,  their 
territorial  maritime  belt." 

^  In  Rase  v.  Himdy  (1808),  4  Cranch,  241,  Chief  Justice  Marshall  and  a  majority 
of  our  Supreme  Court  held  that  "a  seizure  beyond  the  limits  of  the  territorial 
jurisdiction  for  breach  of  municipal  regulations,  is  not  warranted  by  the  Law  of 
Nations."    CJ,  to  the  same  effect  The  Louis  (181 7),  2  Dodson,  210  and  Scott, 

352. 

It  has  been  claimed  (Taylor,  §  248)  that  Rose  v.  Himely  was  overruled  by  Hudson 
v.  Guestier  (18x0),  6  Cranch,  281.  This  was  the  opinion  of  Chief  Justice  Marshall 
himsdf ,  but  the  report  of  the  latter  case  leaves  this  point  doubtful.  See  Dana's 
note  108  to  Wheaton,  §  179,  pp.  259-260,  and  x  Moore,  Digest,  §  151,  p.  729. 

Rose  V.  Himdy  is  certidnly  in  conflict  with  certain  views  previously  expressed  by 
Chief  Justice  Marshall  in  Church  v.  Hubbart  (1804),  2  Cranch,  187;  Scott,  343; 
and  X  Moore,  727-728.  But  the  real  purport  of  this  decision  was  that  "the  court 
did  not  undertake  to  pronounce  judicially,  in  a  suit  on  a  private  contract  (a  policy 
of  insurance)  that  a  seizure  of  an  American  vessel  made  at  four  leagues,  by  a  foreign 
power,'  was  void."    Dana,  note  108  to  Wheaton,  p.  259,  and  i  Moore,  p.  729. 

A  novel  question  was  raised  in  Alaska  in  1904.  Driven  from  the  region  of  Cape 
Nome,  the  gamblers  of  that  section  established  a  gambling  house  on  the  ice  beyond 
the  three-mile  limit.  Did  the  United  States  Government  have  jurisdiction? 
For  various  answers,  see  Rolland,  in  Chronique,  11  R.  D.  I,  P,  (1904},  340-345; 
3x  /.  /.  P.,  503 ;  and  2  M6rignhac,  384. 

^  Art.  8  of  the  rules  adopted  in  1894  by  the  Institute  of  International  Law 
declares:  "The  littoral  State  has  the  right  to  continue  on  the  high  seas  a  pursuit 
commenced  in  the  territorial  sea,  and  to  arrest  and  judge  the  ship  which  has  broken 
its  laws  within  its  waters.  In  case,  however,  of  capture  on  the  high  sea,  the  fact 
shall  be  notified  without  delay  to  the  State  of  which  the  ship  carries  the  flag.  The 
pursuit  must  be  interrupted  as  soon  as  the  ship  enters  the  territorial  sea  of  its  own 
country  or  of  a  third  Power.  The  right  to  pursue  is  at  an  end  as  soon  as  the  ship  has 
entered  a  part  of  its  own  country  or  of  a  third  Power."  13  A  nnuaire,  330.  Trans- 
lated by  I  Westlake,  189.    This  resolution  was  voted  unanimously. 

This  doctrine  has  the  sanction  of  Bluntschli,  Art.  342  Hall  (5th  ed.)»  256 ;  Snow, 
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195.  (n)  Bays  and  Gulfs.  —  The  territorial  waters  naturally 
include  ports,  harbors,  roadsteads,  and  river  mouths.  They  also 
include  such  bays  and  gulfs  as  are  almost  wholly  indosed  by  the 
territory  of  a  single  State  and  whose  entrance  from  the  ocean  is 
narrow  enough  to  be  commanded  by  forts  or  shore  batteries 
erected  on  one  or  both  sides  of  the  entrance,  even  if  the  entrance 
be  wider  than  six  miles  or  two  marine  leagues."  The  entrance 
is  formed  by  a  line  drawn  from  headland  to  headland.  Some 
States  claim  jurisdiction  over  certain  bays  whose  entrance  is  too 
wide  to  be  effectively  commanded  by  coast  defenses,"  and  such 
claims  would  seem  to  have  the  sanction  of  the  Law  of  Nations, 
provided  they  are  based  upon  immemorial  custom." 

sect.  26;  I  Rivier,  151;  z  Westlake,  173-174;  and  Woolsey,  58.  See  espedaOy 
2  Piggott,  Nationality,  35-40.  It  is  denied  by  Asser  (see  i  Westlake,  174) ;  Dana, 
note  108  to  Wheaton,  p.  260;  Field,  Art.  626;  i  Phillimore,  198;  and  Twiss, 
5190. 

In  1 89 1  the  IkUa,  a  transport  in  the  service  of  Chilean  insurgents,  was  accused 
of  violating  the  neutrality  laws  of  the  United  States.  She  was  pursued  by  American 
naval  forces  from  San  Diego,  California  to  Iquique,  Chile,  where  she  was  surrendered 
to  Admiral  McCann  under  duress,  but  without  resistance.  The  United  States 
and  Chilean  Claims  Commission  decided  that  "the  United  States  committed  an 
act  for  which  they  are  liable  to  damages  and  for  which  they  should  be  held  to  an- 
swer." 3  Moore,  IrU.  ArbUrationSj  3070.  For  the  facts  of  the  case,  see  also  £/.  5. 
V.  Trumbull  (1891),  48  Fed.  Rep.  99  and  Scott,  731;  2  Moore's  Digest,  i  316; 
and  Snow,  Int.  Law,  132-134.  It  should  be  noted  that  the  I  tola  was  pursued 
into  Chilean  territorial  waters. 

"  The  statement  of  this  rule  is  that  of  Oppenheim  (I,  {  191)  slightly  modified. 
See  also  Ihid,,  in  i  Zeitschrift  (1906),  579-587. 

Some  publicists  claim  that  gulfs  or  bays  with  an  entrance  wider  than  ten  miles 
cannot  be  claimed  as  wholly  territorial.  But  the  Institute  of  International  Law 
(see  13  Annuaire,  329)  voted  in  favor  twelve  miles,  unless  a  long-continued  usage 
had  established  a  more  extensive  jurisdiction. 

^*  The  United  States  daims  the  whole  of  the  Delaware  and  Chesapeake  Bays  as 
territorial.  See  i  Moore,  Digest,  153,  pp.  735-739,  for  opinion  of  Att.-Gen. 
Randolph  (1793)  in  the  case  of  the  Grange;  and  4  and  5  Moore,  Int.  Arhitn- 
tions,  4333,  4675,  and  Scott,  143  for  the  Alleganean  (1885). 

Great  Britain  holds  Conception  Bay  in  Newfoundland  (which  has  an  average 
width  of  fifteen  miles,  an  entrance  of  twenty  miles,  and  a  depth  of  about  forty  miles) 
to  be  territorial.  See  i  Moore,  §  53,  p.  740,  and  Snow,  Cases,  45-47  for  The  Unikd 
States  Cable  Co.  v.  The  Anglo-American  Telegraph  Co.  Great  Britain  also  asserts 
jurisdiction  over  foreign  as  well  as  native  fishermen  in  the  Moray  Firth.  Morten- 
sen  V.  Peters,  14  Scots  Law  Times  Rep.,  Pts.  13  and  14.  See  also  i  A,  J.  (1907), 
526,  and  I  Zeitschrift,  583  and  588  ft. 

It  appears  that  Russia  also  claims  jurisdiction  over  the  White  Sea.  See  "Vafair 
de  VOnward  Ho**  in  18  R.  D.  I.  P.  (191 1),  94-99.  For  recent  Canadian  claims  to 
the  Hudson  Bay,  see  Balch,  in  6  il.  /.,  (191 2),  409,  fif. 

u  'Tor  bays,  the  territorial  sea  follows  Uie  sinuosities  of  the  coast,  txceglt  that 
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With  the  exception  of  the  marginal  sea  or  marine  league, 
gulfs  and  bays,  whose  entrance  is  too  wide  to  be  commanded  by 
forts  and  shore  batteries,  usually  belong  to  the  open  sea.  This 
is  also  the  case  with  such  gulfs  and  bays  as  are  surrounded  by 
the  land  territory  of  more  than  one  riparian  State.  In  general, 
it  may  be  said  that  the  right  of  innocent  passage  and  use  applies 
to  gulfs  and  bays  as  well  as  to  the  marginal  sea,  as  far  as  private 
ve^els  or  merchantmen  are  concerned,  but  that  States  need  not 
admit  foreign  warships  to  these  waters. 

196.  (in)  Straits.  — As  a  rule,  the  same  principles  apply  to 
straits  as  to  bays  and  gulfs.  A  strait  dividing  the  land  territory 
of  a  single  State  which  is  not  too  wide  to  be  commanded  by  shore 
batteries  ^^  is  territorial.    But  if  such  a  narrow  strait  divides  the 

it  is  measured  from  a  straight  line  drawn  across  the  bay  at  the  place  nearest  the 
opening  toward  the  sea,  where  the  distance  between  the  two  sides  of  the  bay  is 
twelve  miles  in  width,  at  least  unless  a  continuous  and  secular  usage  has  sanctioned 
a  greater  width."    Art.  3  of  the  rules  of  the  Institute,  cited  above. 

"In  case  of  bays  the  three  marine  miles  are  to  be  measured  from  a  straight  line 
across  the  body  of  water  at  the  place  where  it  ceases  to  have  the  configuration  and 
characteristics  of  a  bay.  At  all  other  places  the  three  marine  miles  are  to  be 
measured  following  the  sinuosities  of  the  coast."  The  Hague  Tribunal  in  UnUed 
Stales  v.  Great  Britain  (case  of  North  Atlantic  Coast  Fisheries),  in  4  il.  /.  (1910}, 

983. 

There  is  considerable  usage  in  favor  of  permitting  exclusive  fishery  rights 
within  a  bay  whose  entrance  does  not  exceed  ten  miles  in  width.  Sudi  stipu- 
lations are  found  in  the  Anglo-French  Fishery  Treaty  of  1839,  the  Hague  Convention 
of  1882  for  the  Regulation  of  Fisheries  on  the  North  Sea,  and  the  project  of  the 
Anglo-American  Treaty  of  1888.  See  Imbart-Latour,  La  mer  territoriaU,  50-51 ; 
De  Lapradelle,  in  5  R.  Z>.  /.  P.  (1895),  ^^S*  ^^'^  Perels,  43-44. 

The  claims  of  Great  Britain  to  the  "Narrow  Seas"  and  the  "Kings  Chambers  " 
have  probably  been  abandoned.  See  i  Oppenheim,  §§  191  and  195,  with  notes 
on  pp.  247  and  250.    In  any  case  they  are  no  longer  valid. 

llie  vague  and  shadowy  claims  to  jurisdiction  for  domestic  purposes  over  large 
portions  of  the  Atlantic  Ocean  and  Gulf  of  Mexico  sometimes  made  by  American 
publicists  in  behalf  of  the  United  States  have  been  taken  too  seriously  by  Continental 
authorities.    For  the  source  of  these  misrepresentations,  see  i  Kent,  30. 

"  Examples  are  the  British  Strait  of  Solent,  which  divides  the  Isle  of  Wight  from 
England ;  the  Dardanelles  and  the  Bosphorus,  which  are  Turkish  waters ;  and  the 
Russian  Strait  of  Kertch,  connecting  the  Sea  of  Azov  with  the  Arctic  Oceeui. 

By  a  treaty  in  1846  and  through  subsequent  acts,  the  United  States  and  Great 
Britain  claimed  jurisidiction  over  the  Strait  of  Juan  de  Fuca  between  Vancouver 
Island  and  the  State  of  Washington,  a  channel  which  seems  to  have  an  average  width 
of  about  fifteen  miles.  See  z  Moore,  Digest^  S  133;  and  Hall  (5th  ed.),  157.  See 
also  I  Moore,  Int,  ArbUrations,  ch.  7.  This  appears  to  be  the  only  excqition  to  the 
mle  stated  in  the  text. 

In  1894  the  Institute  of  Int.  Law  (see  13  Annuaire,  p.  330,  Art.  zo)  declared  that 
the  rules  relating  to  the  territorial  sea  (marginal  sea  and  bays,  </.  supra^  p.  197  n.) 
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land  of  two  different  States,  it  belongs  to  the  territory  of  both, 
the  boimdary  line  running  through  the  mid-channel.*^  Foreign 
merchantmen  have  the  right  of  innocent  use  and  passage  in 
territorial  straits  as  well  as  in  territorial  bays,  gulfs,  and  the 
marginal  sea ;  but  foreign  warships  do  not  have  this  right  unless 
the  strait  forms  an  international  highway. 

If  the  strait  forms  an  intemarional  highway,  the  right  of 
innocent  passage  "  for  foreign  warships  and  merchantmen  exists 
even  in  the  case  of  straits  which  are  less  than  six  miles  in  width." 

apply  also  to  straits  whose  width  does  not  exceed  twelve  miles,  with  the  following 
distinctions  and  modifications : 

"i.  Straits  whose  shores  belong  to  different  States  form  part  of  the  territorial 
sea  of  the  riparian  States,  which  exercise  their  sovereignty  to  the  middle  line. 

"  2.  Straits  whose  shores  belong  to  the  same  State  and  which  are  indispensable 
to  maritime  communication  between  two  or  more  States  other  than  the  riparian 
State,  always  form  part  of  the  territorial  sea  of  such  State,  whatever  the  distance 
between  the  coasts. 

''3.  Straits  which  serve  as  a  passage  from  one  free  sea  to  another  can  never  be 
closed." 

Straits  actually  subject  to  conventions  or  special  usages  are  reserved  from  the 
operation  of  these  rules. 

^^  Slightly  adapted  from  Oppenheim  (I,  §  194),  who  cites  the  Lymoon  Pass  which 
separates  the  British  island  of  Hong  Kong  from  the  Asiatic  mainland  as  an  histori- 
cal example.  It  was  ''half  British  and  half  Chinese  as  long  as  the  land  opposite 
Hong  Kong  was  Chinese  territory." 

'"  "  In  time  of  war,  the  territorial  Power,  if  belligerent,  may  of  course  deal  with 
the  ships  of  the  enemy  as  it  pleases.  The  enemy  will  similarly  exercise  his  bellig- 
erent right  within  the  straits  as  elsewhere."    Holland,  Studies,  278. 

^  In  1879  the  United  States  declared  that  it  would  not  tolerate  exclusive  claims 
to  the  Straits  of  Magellan.  Art.  5  of  the  Treaty  of  1881  between  Chile  and  the 
Argentine  Republic  provides :  "Magellan's  Straits  are  neutralized  forever,  and  free 
navigation  is  guaranteed  to  the  flags  of  all  nations."  i  Moore,  Digest,  i  134,  p. 
664.  See  also  Abribat,  Le  ditroit  de  Magellan  (1902).  It  should  be  noted  that  the 
term  "neutralized"  as  applied  in  this  connection  is  somewhat  of  a  misnomer. 

The  Dardanelles  and  the  Bosphorus,  which  form  the  entrance  to  the  Black  Sea, 
should  be  regarded  as  an  exception  to  this  rule.  Their  status  is  based  on  convention. 
According  to  a  series  of  great  international  treaties,  warships  (with  a  few  exceptions) 
are  not  allowed  to  pass  through  these  Turkish  Straits,  but  merchantmen  are  expressly 
permitted  to  do  so.  The  present  rule  dates  from  the  latter  part  of  the  eighteenth 
century.  The  Treaty  of  1809  between  Great  Britain  and  Turkey  expressly  sanc- 
tioned the  ancient  rule  of  the  Ottoman  Empire  forbidding  all  foreign  warships  from 
entering  these  waters.  (As  long  as  the  Black  Sea  was  whoUy  Turkish  water,  the 
Sultan  had  a  right  to  prohibit  merchantmen  as  well  as  war  vessels  from  entering 
the  Straits.)  These  stipulations  were  reaffirmed  by  the  London  Treaty  of  i84iy 
the  Treaty  pf  Paris  of  1856,  the  London  Conference  of  1871,  and  the  Berlin  Treaty  of 
1878. 

This  rule  was  evaded  or  violated  by  Russia  during  the  Russo-Japanese  War  when 
she  sent  several  cruisers  belonging  to  her  Volunteer  Fleet  in  the  Black  Sea  through 
the  Straits  flying  th«  commercial  flag  in  the  guise  of  merchantmen  for  the  purpose  of 
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For  such  innocent  use  no  tolls  may  be  collected,  even  on  the 
ground  of  immemorial  usage  sanctioned  by  treaties;^  although 
it  is  perhaps  permissible  to  make  necessary  charges  for  the  main- 
tenance of  buoys,  lighthouses,  pilots,  etc. 

197.  (IV)  Inland  Lakes  and  Landlocked  Seas. — It  is  univer- 
sally agreed  that  lakes  and  landlocked  seas  which  are  whoUy  sur- 
rounded by  the  land  territory  of  a  single  State  are  territorial. 
And  most  publicists^  also  agree  that  in  the  absence  of  special 
treaties,^  such  lakes  and  seas  as  are  wholly  inclosed  by  the 
territory  of  more  than  one  State  belong  to  the  territories  of  the 
various  riparian  States  in  proportional  parts,  the  boimdary  line 
running  through  the  middle  of  these  bodies  of  water.  But  the 
use  of  such  territorial  waters  is  common  to  all  the  bordering 
States. 

198.  (V)  International  Lakes  and  Seas. — International  lakes 
and  seas,  i.e.  such  as  are  surrounded  by  several  States  and  are  at 
the  same  time  connected  with  the  open  sea  by  a  narrow  navigable 
strait  or  channel,  are  also  territorial ;  but  they  should  be  con- 

cxerdsiDg  the  rights  of  search  and  capture  in  the  Red  Sea.  Hershey,  Int.  Law  and 
Diplomacy  of  the  Russo-Japanese  War,  128  fif.  and  148  ff. 

The  United  States  has  acquiesced  in  the  ezduaion  of  her  warships  from  the  straits, 
but  refuses  to  recognize  the  legal  validity  of  the  rule,  i  Moore,  {  134,  pp. 
66s  £f. 

On  the  Straits  of  Constantinople,  see  especially  Bonfils  (Fauchille),  Nos.  449- 
503 ;  ^  Gorianow,  Le  Bosphare  et  les  Dardanelle  (1910) ;  Holland,  The  Eastern  Ques- 
tion, 225-227;  *Mischef,  La  mer  noire  et  les  ditroits  de  Constantinople  (1899);  i 
Nys,  459-470;  I  Oppenheim,  §S  181  and  197;  Schuyler,  American  Diplomacy, 
317-318;  Wheaton,  §§  182, 191,  with  Dana's  note  iii. 

^  Through  the  persistence  of  the  United  States,  the  Sound  Dues  levied  from  time 
immemorial  on  vessels  and  cargoes  passing  through  the  Sound  and  the  two  Belts 
which  form  a  passage  between  the  North  Sea  and  the  Baltic,  were  abolished  in  1857. 
They  were  redeemed  by  pecuniary  indemnities.  This  topic,  which  is  discussed  at 
considerable  length  in  most  works  on  International  Law,  is  now  one  of  mere  his- 
torical interest. 

On  the  Danish  Sound  Dues,  see  especially :  x  Moore,  §  134 ;  Schuyler,  American 
Diplomacy,  306-316;  Snow,  American  Diplomacy,  124-127;  and  Wheaton,  {{ 
183-184,  including  Dana,  note  112. 

"  So  far  as  known  to  the  author,  the  following  publicists  are  alone  in  claiming  that 
such  lakes  and  seas  as  are  wholly  inclosed  by  the  teiritoiy  of  several  States  are  free : 
Calvo,  I,  §  301 ;  Caratheodory,  in  2  Holtzendor£F,  378;  and  Despagnet,  No.  416. 

^  For  examples  of  treaties  which  make  a  division  of  these  seas  and  lakes 
between  the  riparian  States,  see  x  Oppenheim,  S  179. 

"The  Ca^ian  Sea  is  sturrounded  by  Russia  and  Persia,  but,  by  virtue  of  the 
treaties  of  Gulistan  (1813)  and  Tourkmantschai  (X828),  it  is  subject  practically 
to  Russian  control."     x  Moore,  Digest,  S  135. 
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sidered  free  and  open  to  all  theworld,^  at  least  as  far  as  merchant- 
men and  international  trade  are  concerned.** 

Thus,  '^  so  long  as  the  shores  of  the  Black  Sea  were  exclusively 
possessed  by  Turkey,  that  sea  might,  with  propriety,  be  con- 
sidered a  mare  dausum;  .  .  .  but  since  the  territorial  acquisitions 
made  by  Russia,  and  the  commercial  establishments  formed  by 
her  on  the  shores  of  the  Euxine,  both  that  Empire  and  the  other 
maritime  Powers  have  become  entitled  to  participate  in  the 
commerce  of  the  Black  Sea,  and  consequently  to  the  free  navi- 
gation of  the  Dardanelles  and  the  Bosphorus."  ^ 

"  Though  the  authorities  are  not  agreed  upon  this  point,  such  is  the  actual 
practice. 

Among  the  authorities  who  claim  that  international  lakes  and  seas  are  neces- 
sarily free  to  all  the  world  are  the  following :  z  Calvo,  §  301 ;  Caratheodory,  m  3 
Holtzendorff,  378;  Liszt  (3d  ed.),  S  26,  p.  206;  2  M6iignhac,  587;  z  Nys,  448  ff.; 
and  I  Rivier,  153  and  230. 

Oppenheim  (I,  §  180)  and  Ullmann  (§  88,  p.  39,  2d  ed.)  admit  that  this  b  the 
actual  practice,  but  deny  that  it  has  been  established  as  a  rule  of  International  Law. 

^  This  does  not,  of  course,  apply  to  the  coasting  trade. 

**  Wheaton,  §  182.  Cf.  Halleck  (Baker's  3d  ed.),  p.  169.  This  principle  is  not 
admitted  in  respect  to  the  Great  Lakes  of  Ontario,  Erie,  Huron,  and  Superior 
(Lake  Michigan  is  wholly  within  the  territory  of  the  U.  S.)  which  are  connected  with 
the  Gulf  of  the  St.  Lawrence  by  the  St.  Lawrence  River.  But  the  St.  I^wrence 
River  is  not  an  international  highway  as  much  as  are  the  Dardanelles  and  the 
Bosphorus.  Besides,  there  are  several  important  canals  which  render  the  connec- 
tion between  the  Great  Lakes  and  the  Gulf  of  St.  Lawrence  partly  artificial. 

"At  the  time  when  the  United  States  achieved  independence  the  Great  Lakes 
belonged  exclusively  to  Great  Britain.  No  other  nation  had  any  rights  in  or  over 
them.  By  the  treaty  of  peace  of  1783  the  lakes  were  divided  between  the  con- 
tracting parties  and  the  boundary  fixed  as  ruiming  through  the  middle  of  the  lakes 
and  of  the  waterways  connecting  them.  The  United  States  and  Great  Britain  thus 
shared  thenceforth,  to  the  exclusion  of  any  claim  whatsoever  of  a  third  nation,  the 
territorial  sovereignty  over  the  lake  waters,  which  had  therefore  been  whoUy  British. 
.  .  ."  Mr.  Uhl,  Acting  Sec.  of  State,  May  23, 1894.  See  to  the  same  effect,  Mr. 
Gresham,  Sec.  of  State,  Jan.  2, 1895,  saying :  "The  Department  concurs  in  the  view 
expressed  by  the  Canadian  Judge  (McDougall  in  the  case  of  the  American  vessel 
Grace)  that  the  lake  waters  on  eiUier  side  of  the  international  boundary  line  are 
under  the  exclusive  municipal  jurisdiction  of  the  respective  countries."  i  Moore, 
Digest,  §  137,  pp.  673  and  675. 

For  the  international  boundary  in  the  Great  Lakes,  see  i  Moore,  Ini.  AfhUra- 
tionSf  chs.  5  and  6,  and  VoL  6  for  maps. 

On  the  meaning  of  the  term  "high  seas"  as  applied  to  the  Great  Lakes,  see  z 
Moore,  Digest,  i  136,  pp.  670  and  673.  See  especially  Untied  States  v.  Fodgers 
(1893),  150  U.  S.  249,  and  Soott,  Cases,  Z32-142.    See  also  Hunt,  in  4  A.  J.  (1901} , 

285-313- 

"In  respect  of  the  right  of  navigation,  the  lakes  that  separate  the  two  countiies» 

i,e.  Lakes  Ontario,  Erie,  Huron,  and  Superior,  and  their  water  communications,  are 
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199.  (  VI)  National  Riven. — It  is  generally*  agreed  that  all 
streams  lying  wholly  within  the  territory  of  a  single  State  are  na- 
tional in  character  and  are  subject  to  the  exclusive  jurisdiction  of 
the  State  within  whose  boundaries  they  flow.  When  navigable, 
such  rivers  are  usually  open  to  the  merchantmen  of  all  nations 
so  far  as  international  trade  is  concerned,  but  such  freedom  of  navi- 
gation is  a  privilege  rather  than  a  right  unless  secured  by  treaty. 

200.  (VII)  Intematiooal  Rivers. — Navigable  rivers  which  flow 
through  or  between  several  States  into  the  open  sea  are  called 
International  Rivers.  They  are  undoubtedly  territorial  in  the 
sense  that  such  portions  of  these  rivers  as  lie  within  the  territory 
of  a  single  State  are  subject  to  the  jurisdiction  of  that  State.^ 

Boimdary  rivers  belong  to  the  States  whose  territory  they 
divide,  the  boundary  line  running,  as  a  rule,  either  through  the 
middle  of  the  river  or  through  the  middle  of  the  thalweg  or 
navigable  portion  of  the  stream.*  The  use  of  boimdary  rivers  is 
certainly  common  to  all  the  co-riparian  States.  "  Where  a  river 
fomis  the  boundary  between  two  countries,  and  the  only  access  to 
the  adjacent  territories  is  through  such  river,  the  waters  of  the 
whole  river  must  be  considered  as  common  to  both  nations, 
for  all  purposes  of  navigation,  as  a  common  highway."  ^  It 
should  also  be  open  to  the  merchantmen  of  other  nations  for 
purposes  of  international  trade.^ 

treated  as  international  waters,  being  dedicated  in  perpetuity  to  the  common 
navigation  of  aU  the  inhabitants."  But  this  common  right  of  navigation  does  not 
include  the  coasting  trade.  Lake  Michigan  is  open  to  British  subjects  by  treaty. 
I  Mo(»e,  §  138,  pp.  675-676. 

The  Baltic  Sea  is  an  open  sea,  in  spite  of  the  fact  that  the  entrances  to  it  from  the 
North  Sea  are  controlled  by  Denmark  and  Sweden.  Various  more  or  less  success- 
ful attempts  to  close  it  to  foreign  warships  during  war  have  been  made  by  the 
riparian  States,  but  this  pretention  has  never  been  admitted  by  the  other  Powers. 
See,  e.g,  Bonfils,  No.  504,  and  Wheaton,  §  185. 

*  A  few  publicists  seem  to  be  of  the  opinion  that  the  principle  of  the  freedom 
of  navigation  applies  to  navigable  rivers  generally.  Siee,  e.g.  Despagnet,  No. 
428.  Bluntschli  (Art.  314)  erroneously  asserts  that  "streams  and  navigable 
rivers  which  are  in  communication  with  a  free  sea  are  open  to  the  vessels  of  all  nations 
in  time  of  peace.'' 

^  The  State  does  not  ordinarily  assert  jurisdiction  over  the  foreign  vessel  or 
its  crew  as  long  as  their  conduct  does  not  affect  the  peace  and  comfort  of  the  native 
inhabitants.  It  may  not  levy  tolls  for  profit,  but  may  collect  charges  for  lights, 
buoys,  dredging,  and  other  incidental  expenses. 

»  Cf.  infra,  §  165.  «•  i  Moore,  Digest,  S  131,  p.  627. 

**  In  the  case  of  The  Appotton  (9  Wheaton  362),  it  was  held  that  *'  the  mere  tran- 
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In  respect  to  rivers  flowing  successively  through  or  between 
several  States  to  the  open  sea,  the  majority  of  the  more  recent 
authorities'^  are  of  the  opinion  that  the  State  or  States  located  on 
the  upper  waters  of  such  rivers,  have  at  least  an  imperfect  right 
to  the  innocent  use  of  their  navigable  portions,  and  this  view  is  in 
accordance  with  modem  practice.^    The  right  of  innocent  passage 

sit  of  a  French  vessel  through  the  waters  of  a  river  which  forms  the  boundary 
between  the  United  States  and  the  territory  of  a  foreign  State,  for  the  purpose  of 
proceeding  to  such  territory,  cannot  be  taken  to  subject  the  vessel  to  penalties 
imposed  by  the  United  States  upon  French  vessels  for  entering  their  territory." 
I  Moore,  op.  cit, 

^  Allowing  for  a  few  corrections,  the  authorities  are  thus  tabulated  by  i  West- 
lake,  158-159: 

Those  asserting  the  right  of  innocent  passage :  Bluntschli,  §  314 ;  Caratheodory, 
in  2  Holtzendorff,  {  60;  Despagnet,  S  428;  Engelhardt,  in  2  12.  />./.,  372 ;  2  Fiore 
No.  774 ;  Geffecken,  in  HeSter,  §  77 ;  Grotius,  lib.  II,  cap.  2,  §  13 ;  Institute  of  Int. 
Law,  Annuaire  for  1887-1888,  p.  182  (see  also  Tableau,  149);  Pufendorf,  lib.  m, 
cap.  3,  n.  5-8;  I  Rivier,  226;  Ullmann,  §  105;  Vattel,  liv.  II,  §  130;  Wheaton,  { 
193.  To  this  list  should  be  added:  i  Halleck  (Baker's  3d  ed.),  173-174;  Lisst 
(3d  ed.),  §  27,  p.  216;  I  Mdrignhac,  610  ff.;  and  x  Westlake  153-159. 

Those  denying  the  right  of  innocent  passage  as  a  matter  of  strict  law :  i  Calvo, 
S§  219,  293;  Heffter,  S  57;  Klttber,  {§  76,  135,  i  F.  de  Martens,  §  loi;  G.  de 
Martens,  §  84 ;  i  Phiilimore,  §  160;  i  Twiss,  §  145.  To  this  list  should  be  added : 
Creasy,  No.  233;  Lawrence,  (3d  ed.),  S  112;  i  Oppenheim,  S  178;  Pomeroy, 
i  132 ;  2  P.-Fod6r6,  Nos.  728,  749;  and  Woolsey,  {  62. 

Bonfils  (Fauchille),  No.  5 24,  simply  says  that  '*  the  general  tendency  of  the  modem 
doctrine  is  favorable  to  freedom  of  navigation,  subordinated  to  measures  of  precau- 
tion and  safeguard  for  the  security  of  riparian  States  and  in  respect  to  their  rights 
of  jurisdiction,  police,  customs  regulations,''  etc. 

^  The  freedom  of  river  navigation  as  a  principle  of  public  law  is  a  modem  doctrine. 
True  it  is  that  the  "  Roman  law  declared  all  navigable  rivers  to  be  so  far  public 
property  that  a  free  passage  over  them  was  open  to  everybody,  and  the  use  of  their 
banks  (jus  liUoris)  for  anchoring  vessels,  lading  and  unlading  cargo,  and  acts  of 
the  like  kind,  to  be  incapable  of  restriction  by  any  right  of  private  domain." 
I  Phillimore,  §  155.    But  this  was  not  a  principle  of  International  Law. 

In  the  Middle  Ages  the  idea  of  the  public  character  of  river  navigation  abnost 
wholly  disappeared.  It  was  revived  as  a  principle  of  the  Law  of  Nations  by  Grotius 
(lib.  II,  c.  2,  §  13),  who  proclaimed  the  doctrine  of  the  freedom  of  navigation  on 
rivers  as  well  as  on  the  open  sea.  The  doctrine  of  the  right  of  innocent  passage  on 
rivers  was  more  fully  elaborated  by  Vattel  (liv.  II,  §§  104,  117,  123,  128-129, 134)* 
But  it  was  practically  disregarded  in  international  practice  until  the  outbreak  of 
the  French  Revolution. 

In  November,  1 792,  the  provisional  Executive  Council  of  France  declared  apropos 
of  the  Scheldt,  which  had  been  closed  by  the  Treaty  of  Mtinster  in  1648,  that 
*^  river  courses  are  the  common  and  inalienable  property  of  all  the  countries  irrigated 
by  their  waters ;  that  a  nation  cannot,  without  injustice,  claim  the  exclusive  right  of 
occupying  the  channel  of  a  river  and  prevent  the  neighboring  peoples  who  inhabit 
its  upper  waters  from  enjoying  the  same  advantage."  Engelhardt  (Du  rigime  con- 
ventUmnd  des  fleuves  inkmationaux,  24),  perhaps  the  leading  authority  on  this  sub- 
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undoubtedly  carries  with  it  the  incidental  right  to  use  the  banks 
of  such  rivers  for  mooring,  loading,  and  unloading  cargoes,  etc., 
provided  such  tise  is  innocent  and  necessary. 


ject,  considers  this  proclamation  "the  first  charter  of  contemporary  fluvial  liber- 
ties." A  limited  application  of  this  principle  was  made  by  a  number  of  treaties  to 
which  Fiance  was  a  party  during  the  Revolutionary  and  Napoleonic  period. 

The  Grotian  principle  was  also  adopted  by  the  allied  Powers  in  Art.  V  of  the 
Treaty  of  Paris  of  1814  which  proclaimed  the  freedom  of  navigation  upon  the 
Sdiddt,  and  upon  the  Rhine  "from  the  point  at  which  it  becomes  navigable  to  ike 
s&i."  In  1815  the  Powers  represented  at  the  Congress  of  Vienna  declared  that 
"those  States  which  are  separated  or  traversed  by  the  same  navigable  river  engage 
to  regulate  by  common  consent  all  matters  relating  to  the  navigation  of  this  river.'' 
To  this  end  they  agreed  to  name  a  commission.  Art.  108  of  the  Final  Act  of 
the  Congress  of  Vienna.  Art.  109  declared  that  "navigation  on  all  rivers  indi- 
cated in  the  preceding  article,  from  the  point  where  each  of  them  becomes  navigable 
to  Us  mouth,  shall  be  entirely  free,  and  cannot,  in  respect  to  commerce,  be  pro- 
hibited to  any  one;  it  is  understood,  however,  that  one  will  conform  to  the 
regulations  rdative  to  the  police  of  this  navigation.  These  regulations  shall  be 
miifoim  for  all  and  as  favorable  as  possible  to  the  commerce  of  all  nations." 
See  Engelhardt,  inn  R.  D.  I.  (1879),  3^3  ff-;  i  Moore,  Digest,  p.  628;  P.-Foddr6, 
No&  740-744 ;  I  PhiUlmore,  229-330  n. ;  Schuyler,  Am,  Diplomacy,  345  ff. ;  x  West- 
lake,  147 ;   and  ^lieaton.  History,  498-506. 

"In  order  to  assure  the  application  of  this  principle,  articles  were  inserted  ex- 
pressly regulating  in  certain  re^^ects  the  free  navigation  of  the  Rhine;  and  it  was 
provided  that  'the  same  freedom  of  navigation'  should  be  'extended  to  the  Necker, 
the  Main,  the  Moselle,  the  Meuse,  and  the  Scheldt,  from  the  point  where  each  of 
them  becomes  navigable  to  their  mouths.'  And  in  order  to  'establish  a  perfect 
contiol'  over  the  regulation  of  the  navigation,  and  to  'constitute  an  authority  which 
may  serve  as  a  means  of  commimication  between  the  States  of  the  Rhine  upon  all 
subjects  relating  to  navigation, '  it  was  stipulated  that  a  central  commission  should 
be  appointed,  consisting  of  delegates  named  by  the  various  bordering  States.  .  .  .  " 
I  Moore,  p.  628.  These  articles  form  part  of  Annexe  XVI  to  the  Final  Act  of  the 
Congress  of  Vienna.  Some  of  the  provisions  of  the  Vienna  agreements  appear  to 
have  been  rendered  illusory  on  certain  European  rivers. 

The  next  important  step  was  taken  by  the  Congress  of  Paris  in  1856.  Articles 
15-17  stipulated  that  the  principles  established  by  the  Congress  of  Vienna  should 
apply  to  the  Danube,  and  provided  for  the  creation  of  two  commissions  composed 
of  delegates  from  each  of  the  interested  Powers  —  a  temporary  "European"  Com- 
mission to  clear  the  mouths  of  the  river  and  the  adjacent  seas  from  obstructions,  and 
a  permanent  "Danube  River"  Conunission  to  prepare  regulations  for  navigation 
and  river  police,  etc.  In  1883  a  new  "Mixed  Commission  of  the  Danube"  was 
created  for  the  purpose  of  supervising  the  execution  of  the  regulations  made  for 
the  navigation  of  the  river.  The  most  noteworthy  features  of  this  Commission  are 
that  a  majority  of  votes  are  sufficient  for  a  decision,  and  that  the  Commission 
appears  to  form  a  distinct  International  Person,  having  the  power  of  prescribing  and 
enforcing  penalties  for  the  violation  of  its  regulations. 

On  the  free  navigation  of  the  Danube,  see  especially  *  Bonfils  (Fauchille),  No. 
528;  *EngeIhardt,  in  16  R,  D.  I.  (1884),  360 ff.;  2  Fiore,  Nos.  790-794;  Liszt, 
(3d  ed),  §  27,  pp.  2x9-222;   2  Mdrignhac,  619-625;  *  i  lAooit,  Digest,  630-631; 
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20I.  (VIII)  Interoceanic  Canals. — The  same  rules  applicable 
to  international  rivers  and  straits  should  be  applied  to  interna- 
tional canals,  which  are  artificial  waterways  forming  an  interna- 
tional passageway.  The  only  permissible  variation  from  these 
rules  would  seem  to  be  that  reasonable  tolls  may  be  collected 
to  pay  for  the  construction  of  the  canal. 

2  P.-Fod6r6,  N09.  745-749 ;  Schuyler,  Am,  Diphmacy,  353  ff. ;  *  Ullmaim  (2d  ed.), 
io5i  PP-  335-338;  I  Wcstlake,  149-150. 

In  18S4-1885  the  Congo  Conference  of  Berlin  agreed  upon  the  free  navigatioii  of 
the  Congo  and  the  Niger,  together  with  their  tributaries,  and  created  the  Inter- 
national Congo  Commission  as  a  special  international  organ  similar  to  the  Mixed 
Commission  of  the  Danube  for  the  regulation  of  the  navigation  of  the  Congo  which 
was  also  neutralized,  the  regulations  respecting  the  Niger  being  left  to  the  enforce- 
ment of  the  coriparian  States.  For  references,  see  Bonfils,  No.  530,  p.  310  n.  ol 
5th  ed. 

After  Spain  obtained  control  of  both  banks  of  the  Mississippi  River  at  its  mouth, 
she  claimed  the  exclusive  right  of  navigation  below  the  point  reached  by  the  south- 
em  boundary  of  the  United  States  —  a  claim  strongly  resisted  by  the  latter  Power 
on  treaty  grounds  and  as  forbidden  by  the  Law  of  Nature  and  Nations.  The  dis- 
pute was  terminated  by  the  Treaty  of  1795,  which  declared  that  the  navigati(Mi  of 
the  Mississippi  should  be  free  to  the  United  States  as  well  as  to  subjects  of  the  King 
of  Spain.  Through  the  subsequent  acquisition  of  Louisiana  and  Florida  by  the 
United  States,  "the  Mississippi  ceased  to  be  an  international  stream,  and  the  right 
to  control  its  navigation  passed  exclusively  to  the  United  States  "  (i  Moore,  Digest^ 
p.  265),  although  Great  Britain  put  in  a  claim,  which  was  based  upon  Article  Vm 
of  the  Treaty  of  Peace  (i 782-1 783),  to  the  right  of  the  free  navigation  of  the  river. 
This  article  declared  that "  the  navigation  of  the  river  Mississippi,  from  its  source  to 
the  ocean,  shall  forever  remain  free  and  open  to  the  subjects  of  Great  Britain  and 
the  United  States."  This  right  was  granted,  however,  under  the  erroneous  idea 
(as  shown  by  Art.  II  of  the  same  treaty)  that  the  source  of  the  Mississippi  was  in 
British  or  Canadian  territory.  The  claim  of  Great  Britain  was  afterwards  aban- 
doned.    I  Moore,  p.  625. 

There  was  also  a  controversy  in  1823  and  1826  between  Great  Britain  and  the 
United  States  respecting  the  right  of  the  free  navigation  of  the  St.  Lawrence.  As 
in  the  case  of  the  dispute  with  Spain,  the  United  States  based  its  claim  mainly  on 
the  "general  principles  of  the  law  of  nature"  —  an  aigiunent  whose  validity  was 
denied  by  Great  Britain.  It  may  be  noted  that  Westlake  (I,  154)  admits  that 
"the  American  argument  appears  to  have  been  well  foimded."  The  United 
States  also  urged  that  the  St.  Lawrence  was  analogous  to  a  strait  connecting  navi- 
gable seas. 

"By  Article  IV  of  the  Reciprocity  Treaty  of  June  5, 1854,  it  was  agreed  that  the 
inhabitants  of  the  United  States  should  have  *  the  right  to  navigate  the  river  St. 
Lawrence,  and  the  canals  in  Canada,  used  as  a  means  of  communicating  between  the 
Great  Lakes  and  the  Atlantic  Ocean,'  as  fully  and  freely  as  British  subjects,  sub- 
ject only  to  the  same  tolls  and  assessments  as  the  latter."  The  treaty  of  1854  was 
terminated  in  1866  in  pursuance  of  a  notice  given  by  Congress. 

"By  Article  XXVI  of  the  Treaty  of  Washington  of  May  8, 1871,  it  was  declared 
that  the  navigation  of  the  river  St.  Lawrence,  ascending  and  descending  from  the 
45th  parallel  of  north  latitude,  where  it  ceases  to  form  the  boundary  between  the 
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From  the  standpoint  of  the  Law  of  Nations,  purely  internal 
canals  are  wholly  national,**  but  international  canals,  or  those 
forming  a  passageway  for  international  traffic,  while  territorial 
and  therefore  under  the  control  and  jurisdiction  of  the  State  in 
which  they  lie,  should  be  open  to  the  warships  as  well  as  mer- 
chantmen of  all  nations  for  purposes  of  innocent  use. 

These  principles  should  govern  in  the  absence  of  treaties, 
but  they  have  as  a  matter  of  fact  been  applied  by  convention  in 
the  cases  of  the  two  great  interoceanic  Canals  of  the  Suez  and 
the  Panama.**  Both  of  these  Canals  are  declared ''  free  and  open  " 
on  terms  of  equality  to  warships  and  merchantmen  of  all  nations.*^ 

two  oountries,  fnnn,  to,  and  into  the  aea,  shall  forever  remain  free  and  open  for  the 
purposes  of  commerce  to  the  dtizens  of  the  United  States,  subject  to  any  laws  and 
regulations  of  Great  Britain,  or  of  the  Dominicm  of  Canada,  not  inconsistent  with 
such  privilege  of  free  navigation."  On  the  other  hand,  it  was  reciprocally  provided 
that  the  navigation  of  the  rivers  Yukon,  Porcupine,  and  Stikine  in  Alaska  should 
be  free  and  open  for  purposes  of  commerce  to  the  subjects  of  Great  Britain  as  well 
as  to  dtizens  of  the  United  States. 

"By  Artide  XXVII  of  the  same  treaty  the  British  Government  engaged  to  urge 
upon  that  of  Canada  to  secure  to  the  dtizens  of  the  United  States  the  use  of  the  Wdl- 
and,  Sl  Lawrence,  and  other  canals  in  the  Dominion  on  terms  of  equality  with  its 
inhabitants ;  and  the  United  States  engaged  to  grant  to  British  subjects  the  use  of 
the  St  Clair  Flats  Canal  on  terms  of  equality  with  the  inhabitants  of  the  United 
States,"  etc.  See  x  Moore,  Digest,  §  131,  pp.  634-635,  for  the  dtations  and  facts 
given  above. 

On  the  navigation  of  the  Mississippi  and  the  St.  Lawrence,  see  especially :  *  x 
Am.  State  Papers,  253-259,  and  6  Ibid.,  No.  464,  pp.  757-777;  i  Cobbett  xi6- 
120;  Hall  (6th  ed.),  132-133;  ♦i  Moore,  §§  X30-131;  i  Phillimore,  §S  x6o, 
169-170;  Pomeroy,  §§  133-134;  *  Schuyler,  Am.  Diplomacy,  264-291;  Snow, 
Cases,  33-40;  X  Westlake  151-155;  Wheaton,  §{  220-205,  cmd  Dana's  note  118; 
Woolsey,  {  62,  pp.  81  and  82. 

The  Argentine  Confederation  declared  the  navigation  of  the  rivers  Parana  and 
Uruguay  open  to  merchantmen  of  all  nations  in  1852.  In  1867,  after  a  prolonged 
resistance,  Brazil  finally  opened  the  Amazon  and  its  tributaries  to  the  merchant 
ships  of  all  friendly  States.    The  Orinoco  does  not  appear  to  be  wholly  free. 

On  South  American  Rivers,  see  espedaQy  i  Calvo,  §§  323-332 ;  2  M6rignhac 
630-632 ;  •  I  Moore  540-653 ;  2  P.-Fod6r^,  No.  753 ;  *  Schuyler,  Am.  Diplomacy, 

319-344- 
"  An  example  of  such  a  canal  would  be  the  Erie  Canal  in  New  York  State. 

^  The  Emperor  William  or  Kid  Canal  which  connects  the  Baltic  with  the  North 
Sea  is  open  to  the  vessels  of  all  nations,  but  it  is  regarded  by  Germany  as  purely 
territorial,  having  been  built  for  strategic  rather  than  conunercial  purposes.  The 
Corinth  Canal  is  of  secondary  importance.  It  coimects  the  Gulf  of  Corinth  with 
the  .£gean  Sea.  Yet  it  is  difficult  to  see  why  the  prindples  governing  international 
straits  should  not  be  applied  to  these  Canals. 

**  Cf.  Art.  I  of  the  Convention  of  Constantinople  (1888)  and  Art.  3  S  x  of  the 
Hay-Pamicefote  Treaty  of  1901.  The  latter  significantly  omits  the  phrase,  "in 
p 
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Neither  are  to  be  blockaded  —  a  purely  conventional  stipulation 
which  does  not  apply  to  natural  straits  —  nor  shall  any  act  of  war 
or  hostility  be  committed  within  either  * 

"  Vessels  of  war  of  a  belligerent  shall  not  revictual  nor  take 
on  stores  in  the  Canal  except  so  far  as  may  be  strictly  necessary ; 
and  the  transit  of  such  vessels  through  the  Canal  shall  be  effected 
with  the  least  possible  delay  in  accordance  with  the  regulations 
in  force,  and  with  only  such  intermission  as  may  result  from 
the  necessities  of  the  service.  Prizes  shall  be  in  all  respects 
subject  to  the  same  rules  as  vessels  of  war  of  belligerents. 

'^  No  belligerent  shall  embark  or  disembark  troops,  munition 
of  war,  or  warlike  material  in  the  Canal  except  in  case  of  acci- 
dental hindrance  of  the  transit,  and  in  such  case  the  transit  shall 
be  resumed  with  all  possible  dispatch. 

time  of  war  as  in  time  of  peace  "  contained  in  the  former.  It  would  seem  from  this 
that  the  United  States  reserves  to  itself  the  right  to  dose  the  Panama  Canal  during  a 
war,  if  necessary.  Of  course  such  a  power  will  never  be  exercised  except  for  pur- 
poses of  self-protection.  It  is  not  likely  that  foreign  warships,  except  those  of  an 
enemy,  will  ever  be  excluded  from  the  innocent  use  of  the  Canal.  Sect.  3  of  Art.  i 
contemplates  the  transit  of  the  Canal  by  warships  of  a  belligerent. 

>^  This,  of  course,  includes  the  marine  league.  The  Treaty  of  Constantinople 
(Arts.  8  and  11)  also  forbids  the  "erection  of  permanent  fortifications."  ''The 
United  States,  however,  shall  be  at  liberty  to  maintain  such  military  police  along  the 
Canal  as  may  be  necessary  to  protect  it  against  lawlessness  and  disorder."  Art 
X,  §  2,  of  the  Hay-Pauncefote  Treaty. 

The  first  draft  of  the  Hay-Pauncefote  Treaty  (which  was  rejected  by  the  Senate), 
as  also  the  treaty  as  amended  by  the  Senate  (which  was  rejected  by  Great  Britain) , 
contained  a  clause  declaring  that  "no  fortifications  shall  be  erected  conunanding 
the  Canal  or  the  waters  adjacent."  This  clause,  which  had  also  formed  part  of  the 
Clayton-Bulwer  Treaty  of  1850  (now  superseded),  was  omitted  in  the  second  Hay- 
Pauncefote  Treaty  at  the  suggestion  of  Great  Britain,  on  the  ground  that  it  was  not 
in  harmony  with  the  clause  cited  above,  and  might  give  rise  to  grave  misunder- 
standing. 

This  omission  appears  to  leave  the  question  open,  but  there  can  be  litUe  doubt 
that  the  United  States  possesses  the  right  to  fortify  the  entrances  to  the  Panama 
Canal.  Surely  this  would  be  the  case  if  it  were  a  natural  strait.  Any  limitation  of 
this  right  must  rest  upon  convention.  That  clause  of  the  Clayton-Bulwer  Treaty 
prohibiting  fortification  is  certainly  not  in  force.  Art.  2  of  the  Hay-Pauncefote 
Treaty  distinctly  states  that  the  Government  of  the  United  States  "shall  have  and 
enjoy  all  the  rights  incident  to  such  construction  (of  the  Canal),  as  well  as  the 
exclusive  right  of  providing  for  the  regulation  and  management  of  the  Canal." 
Art.  23  of  the  Treaty  of  1903  with  Panama  expressly  grants  the  right  of  fortifica- 
tion to  the  United  States. 

For  an  able  argument  against  the  fortification  of  the  Panama  Canal,  see  Hains, 
in  3  il.  /.  (1909),  354-394-  For  a  reply,  see  General  Davis,  in  Ibid.,  885-908.  See 
also  Knapp,  in  4  i4../.  (1910)  324-358.  For  the  treaties  and  documents  bearing 
on  this  interesting  subject,  see  Supplement  to  3  ii.  /.,  xo6  ff.»  espedally  123-139. 
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"  The  provisions  of  this  article  shall  apply  to  waters  adjacent 
to  the  Canal,  within  three  marine  miles  of  either  end.  Vessels  of 
war  of  a  belligerent  shall  not  remain  in  such  waters  longer  than 
twenty-fonr  hours  at  any  one  time,  except  in  case  of  distress,  and 
in  such  case,  shall  depart  as  soon  as  possible ;  but  a  vessel  of  war 
of  one  belligerent  shall  not  depart  within  twenty-four  hours  from 
the  departure  of  a  vessel  of  war  of  the  other  belligerent. 

"  The  plant,  establishments,  buildings,  and  all  work  necessary 
to  the  construction,  maintenance,  and  operation  of  the  Canal, 
shall  be  deemed  to  be  part  thereof,  for  the  purpose  of  this 
treaty,  and  in  time  of  war,  as  in  time  of  peace,  shall  enjoy  com- 
plete immunity  from  attack  or  injury  by  belligerents,  and  from 
acts  calculated  to  impair  their  usefulness  as  part  of  the  Canal." ^ 

It  may  be  observed  that  these  provisions  are  intended  to  secure 
the  neutrality  and  open  use  of  these  great  interoceanic  canals. 
This  neutrality  is  not  effectively  guaranteed ;  and  they  cannot 
be  said  to  be  iuilyneiUralizedy^  inasmuch  as  the  transit  of  friendly 
belligerent  warships  is  permitted.  The  so-called  neutralization 
of  the  Suez  Canal  is  strengthened  by  an  agreement  of  the  leading 
Powers  of  Europe ;  *•  that  of  Panama  by  a  treaty  between  the 

^  Art.  3,  §§  3-6  of  the  Hay-Pauncefote  Treaty.  Except  for  a  part  of  the  last 
paragraph,  these  sections  are  substantially  identical  with  Arts.  2-6  of  the  Treaty 
of  Constantinople. 

"  To  use  a  happy  phrase  of  Lord  Cromer's,  they  are  intemalionalited  rather  than 
neutralized.  Lord  Cromer  (2  Modem  Egypt,  384)  dtes  Lord  Pauncefote  as  saying 
that  the  word  "  neutralization  "  as  applied  to  the  Suez  Canal  "had  reference  only  to 
the  neutrality  which  attaches  by  International  Law  to  the  territorial  waters  of  a 
neatral  State,  in  which  a  right  of  iimocent  passage  for  belligerent  vessels  exists, 
but  no  right  to  commit  an  act  of  hostility.'' 

**  Art.  10  of  the  Treaty  of  Constantinople  recognizes  the  right  of  the  Sultan  of 
Turkey  and  the  Khedive  of  Egypt  to  take  such  measures  as  they  "might  find  it 
necessary  to  take  for  securing  by  their  own  forces  the  defense  of  Egypt,  and  the 
maintenance  of  public  order."  Such  measures  had  indeed  been  taken  by  England 
in  1882  when  she  crushed  the  revolt  under  Arabi  Pasha  —  an  insurrection  which 
resulted  in  her  "temporary  "  occupation  of  Egypt.  At  a  Paris  Conference  in  1885 
the  British  delegates  formulated  a  general  reservation  as  to  the  application  of  the 
provisions  proposed  in  so  far  as  they  "might  fetter  the  liberty  of  their  Government 
during  the  occupation  of  Egypt  by  the  forces  of  Her  Britannic  Majesty."  In 
1887  this  reservation  was  renewed  by  Ix>rd  Salisbury.  In  1898  Lord  Curzon  declared 
in  the  British  House  of  Lords  that,  owing  to  these  reserves,  the  Convention  of  Con- 
stantinople had  not  been  brought  into  practical  operation."  By  Art.  6  of  the  Anglo- 
Frendi  Declaration  of  April  8, 1904,  respecting  Egjrpt  and  Morocco,  Her  Majesty's 
Government  declared  that  they  adhere  to  the  stipulaticms  of  the  Treaty  of  Oct. 
39,  1888,  and  that  they  agree  to  their  being  put  in  force."    Westlake,  328-329. 
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United  States  and  Great  Britain.  But  the  main  provisions 
of  these  conventions  may  also  be  said  to  constitute  rules  or 
principles  of  the  Law  of  Nations  which  would  operate  even  in  the 
absence  of  such  agreements. 
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57-206;  *i  Westlake,  ch.  15,  pp.  320-331;  2  and  3  Wharton's  Digest, 
§§  150  f.  and  287  ff. ;  Whitely,  in  33  R.  D.  I.  (1901),  5  ff. ;  Wilson,  §  40. 

For  further  references,  see  Bonfils  (Fauchille's  5th  ed.),  pp.  295  and  297. 
For  Bibliography  of  160  pages  on  ^'Interoceanic  Canals  and  Railway  Routes,'' 
see  List  of  Books  and  of  Articles  published  by  the  Library  of  Congress  (1900). 

Marginal  Sea  or  Marine  League.  —  *Bluntschli,  Arts.  302,  309-310; 
Bonfils  (Fauchille),  Nos.  491-494;   Bry,  Nos.  130-132;   *  Bynkershoek, 

Westlake  adds,  however,  "  But  whether  with  or  without  an  express  reservation,  it 
must  be  considered  that,  in  future  as  in  1882,  rules  having  the  freedom  of  the  Suez 
Canal  for  their  object  cannot  be  interpreted  as  hindering  the  protection  of  that 
freedom  by  the  Power  best  able  to  give  it,  in  good  faith  and  with  no  avoidable  dis- 
turbance of  commerce." 

The  control  of  the  Suez  Canal  by  Great  Britain  rests  partly  upon  her  occupation 
of  Egypt  and  partly  upon  her  ownership  of  nearly  half  of  the  shares  in  the  Suez 
Canal  Co. ;  that  of  the  United  States  over  the  Panama  Canal  upoa  the  construc- 
tion and  ownership  of  the  Canal,  and  upon  the  "grant  in  perpetuity''  by  the  Repub- 
lic of  Panama  of  "  the  use,  occupation,  and  control  of  a  zone  of  land,  and  land  under 
water"  of  the  width  of  ten  miles  in  the  Isthmus  of  Panama.  Art.  2  of  Treaty  of 
1903.    See  Supplement  to  3  il.  /.  (1909),  130. 
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De  dominio  maris  (1703),  c.  3,  and  QuesHones  juris  pMici,  I,  c.  8;  i 
Calvo,  §§  353-367 ;  I  Cobbett,  Cases  (3d  ed.)>  132-140;  Creasy,  Nos. 
241-246;  *Despagnet,  Nos.  412-414;  2  Fiore,  Nos.  8oi'-8o7;  *  Fulton, 
The  Sao.  of  the  Sea  (1911),  sect.  II,  pp.  535  ff. ;  Godey,  La  mer  cdtihe; 
Grotius,  lib.  n,  c.  3,  §  13;  Hall  (5th  ed.),  151-154,  158-159;  i  Halleck 
(Baker's  3d  ed.),  157-165;  i  Hautefeuille,  51-60;  Heilbom,  ^ys/fni,  37- 
57;  Heffter,  §  75;  *  Imbart-Latonr,  Le  mer  terriioriak  (1889),  20-38;  1 
Kent,  29-31 ;  Liszt  (3d  ed.),  §  9,  pp.  80  ff. ;  Lawrence  (3d  ed.),  §§  91,  107 ; 
Ibid.f  (4th  ed.),  §  72;  I  F.  de  Martens,  §  98;  2  M^rignhac,  370-392;  *  z 
Moore,  Digest,  §§  144-152;  i  Nys,  497-522;  *i  Oppenheim,  §§  185-190; 
1  Ortolan,  153-162;  Perels,  §  5;  i  PiWelicvre,  Nos.  386-402;  i  Philli- 
more,  §§  197-198;  Pomeroy,  §§  150-155;  2  P.-Fod6r6,  Nos.  617-639; 
*i  Rivier,  145-153;  *Stoerk,  in  2  Holtzendorff  409-453;  Taylor,  §§247- 
250;  I  Twiss,  §§  190-192;  SchUcking,  Das  Kilstenmer  (1897);  *  Queen  v. 
Keyn,  in  Scott's  Cases,  154-170;  Ullmann  (2d  ed.),  §  87,  pp.  290  ff.; 
•Vattel,  liv.  I,  §§  287-290;  *  Walker,  Manuel,  §  17,  and  Science,  171-175; 

1  Westlake,  183  ff. ;  i  Wharton,  Digest,  §  32;  Wheaton,  §§  177-180,  189; 
Wilson,  §§  35-40;  Woolsey,  §§  56-57. 

Lakes,  Seas,  Gulfs,  Bays,  Straits,  etc.  —  Bluntschli,  Arts.  304-310; 
^Bonfils  (Fauchille),  Nos.  495-511,  516-519;  *Bry,  Nos  133-137,  i39" 
141 ;  I  Calvo,  §§  301,  366-375 ;  ♦  Caratheodory,  in  2  HoltzendoriOE,  378- 
385;  I  Cobbett,  140-153;  Creasy,  No.  240;  Despagnet,  Nos.  414-416, 
424-427 ;  2  Fiore,  Nos.  746-754,  802-815 ;  Hall  (6th  ed.),  154-157 ;  i  Hal- 
leck (Baker's  3d  ed.),  165-170;  Heffter,  §§76-77;  ♦  Imbart-Latour,  39- 
65;  Lawrence  (3d  ed.),  §§  91,  107-109;  Ibid,,  (4th  ed.),  §§  72,  87-89; 
iJszt  (3d  ed.),  §  9,  26-27 ;  iF.de  Martens,  §§  99-100;  G.  F.  de  Martens, 
if  39-41 ;  2  M6rignhac,  393-39^,  5^7-597 ;  *  i  Moore,  Digest,  §§  i34-i43i 
153 ;  *  I  Nys,  437-474 ;  I  Oppenheim,  §§  179-181,  191-197 ;  Ibid.,  in  x 
Zeitschrift  (1906) ;  i  Ortolan  140-152,  579-587 ;  Perels,  §  5 ;  *  i  Phillimore 
S§  180-206;  I  Pi^delidvre,  Nos.  403-418;  Pomeroy,  §§  139-149,  155-157; 

2  P,-Fod6r6,  Nos.  640-657,  661-681;  *!  Rivier,  143-144,  153-159,  230; 
*Scott,  Cases,  132-154;  Snow,  Cases,  41-55;  Stoerk,  in  2  Holtzendorff, 
419-428;  Taylor,  §§  229-231;  i  Twiss,  §§  181-184,  189;  Ullmann  (2nd 
ed.),  §§  88, 106 ;  ♦  i  Westlake,  187-197 ;  Walker,  Manual,  §§  17-18 ;  i  Whar- 
ton, Digest,  §§  27-29 ;  Wheaton,  §§  181-190 ;  Wilson,  §§  36-38, 40 ;  Woolsey, 
§§60-61. 

Free  Navigation  of  Rivers.  —  Bluntschli,  Nos.  311-315;  *Bonfils 
(Fauchille),  Nos.  520-530;  Bry,  Nos.  143-157;  i  Calvo,  §§  302-340; 
I  Cobbett's  Cases  (3d  ed.),  116-124;  *  Caratheodory,  in  2  Holtzendorff, 
279-377 ;  Despagnet,  Nos.  428-430 ;  *  Engelhardt,  in  16  R.  D.  I.  (1884), 
360  ff. ;  Ibid.,De  rigime  conventiannel  des  fleuves  int.  (1885) ;  Ibid.,  Histoire 
du  droit  fluvial  canvenlionnel  (1889) ;  2  Fiore,  Nos.  755-797 ;  Grotius,  lib. 
n,  c.  2,  §§  11-15 ;  Hall  (6th  ed.),  131-140 ;  i  Halleck  (Baker's  3d  ed.),  171- 
179;  Heffter,  §  77;  Lawrence  (3d  ed.),  §  112;  Ibid.,  (4th  ed.),  §  92; 
•Liszt  (3d.  ed.),  §  27,  pp.  216-223 ;  i  and  2  F.  de  Martens,  §§  loi,  157 ;  2 
M6rignhac,  605-632 ;  *  1  Moore,  Digest,  §§  130-131 ;  Neumann,  §§  22-23 ; 
I  and  2  Nys,  423-437  and  109-13 1 ;  i  Oppenheim,  §§  176-178 ;   ♦  i  Phil- 
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fimore,  §§  155-171;  Pomeroy,  §§  129-138;  2  P.-Fod6r6,  Nos.  682-747;  i 
Pi6deli^vre,  Nos.  376-384;  *i  Rivier,  142,  221-229;  *  Schuyler,  An, 
Diplomacy y  265-366;  Snow,  Cases,  32-41;  Taylor,  §§  233-241;  i  Twiss, 
§  145;  *Ullinazm  (2d  ed.),  §  105;  Vattel,  liv.  II,  §§  123-134;  *i  West* 
lake,  ch.  7,  pp.  142-159;  i  Whuton,  Digest,  §30;  *Wheaton,  $§'92- 
205 ;  Ihid,,  History,  498-517  ;  Wilson,  §§  39,  40;  Woolsey,  §  62. 
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CHAPTER  XIV 
thb  open  sea 

The  Freedom  of  the  Open  Sea 

202.  EBstoiy  of  fhe  Freedom  of  fhe  Open  Sea.  —  During  An- 
tiquity and  the  early  Middle  Ages,  the  open  sea  was  theoretically 
free  and  common  to  the  use  of  all  mankind/  though  by  no  means 
free  from  depredation  by  pirates  even  imder  the  rule  of  the 
Roman  Empire.  But  owing  to  the  imiversal  prevalence  of 
piracy  and  the  revival  of  commerce  during  the  Later  Middle  Ages, 
the  leading  maritime  States  of  Europe  claimed  territorial  juris- 
diction over  adjacent  seas.  Thus  Venice  and  Genoa  respectively 
laid  claim  to  the  Adriatic  and  the  Ligurian  Seas,  Portugal  re- 
garded herself  as  sovereign  over  the  whole  of  the  Indian  and  the 
southern  portion  of  the  Atlantic  Ocean,  and  Spain  preferred  the 
modest  claim  of  sovereignty  over  the  Pacific  Ocean  and  the 
Gulf  of  Mexico.  Sweden  and  Deimiark  were  apparently  satisfied 
with  the  Baltic  and  the  Arctic  regions,  but  England  claimed  the 
Narrow  Seas,  the  North  Sea,  and  the  Atlantic  from  Cape  Finis- 
tene  in  Spain  to  Stadland  in  Norway. 

These  enormous  pretentions  led  to  a  great  controversy*  on  the 

^  This  was  at  least  the  view  of  the  Roman  jurists,  who  are  supposed  to  have 
derived  the  doctrine  from  the  Rhodian  Laws  of  the  Sea. 

^Thus  Gentilis  defended  the  Spanish  and  English  claims  in  a  work  entitled 
Advocatio  Hispanica  (1613).  In  the  same  year  William  Welwood  defended  the 
English  daims  in  a  work  entitled  De  dominio  maris.  In  1635  Sir  John  Burroughs 
published  his  Sovereignty  of  the  British  Seas,  In  1676  Sarpi  published  a  book  in 
defense  of  the  claims  of  Venice  to  the  Adriatic.  The  work  of  Grotius  written  in 
behalf  of  Holland  was  directed  against  the  exorbitant  claims  of  Portugal.  Selden's 
work  (published  in  1635),  was  an  official  defense  of  the  claims  of  England  to  the 
northern  seas.  I  Oppenheim,  §  250.  See  Nys,  Les  origines,  379-387,  for  additional 
information  regarding  this  great  controversy. 

Very  interesting  is  the  reply  of  Queen  Elizabeth  to  the  Spanish  envoy  Mendoza 
who  complained  (in  1580)  of  the  intrusion  of  English  vessels  in  East  Indian  waters. 
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freedom  of  the  sea  to  which  the  most  notable  contributions  were 
the  Mare  liberum  by  Hugo  Giotius,  in  1609,  and  the  Mare  dau- 
sum  by  John  Sdden,  written  in  1618  but  not  published  before 
1635.  The  main  contention  of  Grotius  was  that  the  sea  is  by 
nature  incapable  of  aj^ropriation  or  occupation.  This  was 
denied  by  Selden,  who  claimed  that  portions  of  the  sea  had 
actually  been  appropriated,  espedaUy  by  England. 

The  final  victory  for  the  freedom  of  the  open  sea  may  be  said 
to  have  been  won'  by  1824,  when  Great  Britain^  joined  with  the 
United  States  in  protesting  against  the  claim  of  Russia  to  the 
exclusive  use  of  the  waters  of  the  Behring  Sea  within  100  Italian 
miles  of  the  Alaskan  and  Siberian  coasts,  or  islands  belonging 
to  Russia.* 

The  great  queen  refused  to  admit  any  right  in  Spain  to  debar  her  subjects  from  tiade, 
or  from  "  freely  navigating  that  vast  ocean,  seeing  the  use  of  the  sea  and  air  is  com- 
mon to  all ;  neither  can  a  title  to  the  ocean  belong  to  any  people  or  private  peRons, 
forasmuch  as  neither  nature  nor  puUic  use  and  custom  permitteth  any  possession 
thereof/'    Cited  by  Hall  (6th  ed.),  p.  143. 

'  Special  mention  should  be  made  of  the  important  book  by  Bynkershoek,  De 
iaminio  maris,  published  in  1702. 

*  In  the  early  part  of  the  nineteenth  century,  Great  Britain  had  silently  dro|^>ed 
her  daim  that  foreign  vessels  should  "  strike  their  topsail  and  take  in  their  flag,  in 
acknowledgment  of  His  Majesty's  sovereignty  within  His  Majesty's  seas  "  (which 
were  supposed  to  extend  to  Cape  Finistoie).  Cited  by  Hall,  (6th  ed.),  147 ;  and  i 
Oppenheim,  §  249. 

*  Thb  daim,  abandoned  by  Russia  in  1824,  was  afterward  (1886-1893)  partly 
revived  by  the  United  States  in  respect  to  the  seal  fisheries;  but  it  is  a  mistake  to 
assert,  as  has  frequently  been  done,  that  the  United  States  Government  based  its 
claim  mainly  on  the  right  of  fttare  dausum. 

True,  this  was  the  view  taken  by  Judge  Dawson  of  the  Dbtrict  Court  of  Alaska 
(the  Onward,  etc.),  and  Chief  Justice  FuUer  assumed  (in  the  Sayward  case)  that  the 
seizures  were  made  on  the  ground  of  mare  dausum;  but  Mr.  Pbdps  (our  minister 
at  London)  admitted  that  this  so-called  right  was  not  applicable  to  the  case,  and 
Secretary  Blaine,  referring  to  the  mare  dausum,  dedaied:  "The  Government  has 
never  claimed  it  and  never  desired  it.  It  expressly  disavows  it."  i  Moore, 
Digest,  §  903.  His  main  argument  was  that  the  Canadian  vessels  which  had  been 
seized  and  confiscated  were  engaged  in  a  pursuit  that  was  in  itself  contra  bones  mores, 
though  in  one  of  his  notes  to  Lord  Salisbury,  he  also  asserted  for  the  United  States 
a  daim  to  jurisdiction  derived  from  Russia  north  of  the  60th  paralld  of  north 
latitude. 

The  main  argument  of  the  United  States  was,  however,  that  of  property  in  the 
seals  and  consequent  right  of  protection  on  the  high  seas.  This  claim  was  based 
oa  the  well-known  fact  that  the  seals  habitually  resort,  for  breeding  purposes,  to 
the  Pribylofi  Islands,  belonging  to  the  United  States,  from  whence  they  go  out  on  the 
high  seas  in  search  of  food,  and  to  which  they  regularly  return  during  successive 
years. 

The  Court  of  Arbitration,  to  which  all  questions  relating  to  the  controversy  were 
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203.  The  Freedom  of  fhe  Open  Sea.  —  It  may,  therefore, 
now  be  r^arded  as  a  universally  accepted  rule  of  International 
Law  that  the  open  sea*  is  free  for  the  conunon  use  of  all  nations. 
Bemg  practically  insusceptible  of  efiFective  occupation,  it  cannot 
be  appropriated  by  any  sovereignty  or  subjected  to  any  juris- 
diction; being  indispensable  for  free  intercourse,  more  par- 
ticularly as  an  international  highway,  it  is  free  and  common  to 
all.    It  is  not  so  much  res  nuUius  as  res  communis  omnium. 

The  freedom  of  the  open  sea  has  three  main  practical  conse- 
quences : 

204.  (i)  The  Right  of  Free  Navigation.  Collisions.  —  The 
right  of  free  navigation  has  certain  necessary  restrictions.  For 
example,  to  prevent  collisions,  certain  regulations  respecting  signs, 
signals,  etc.,  are  prescribed  and  observed.*^    But  these  derive 

referred,  decided  (in  1893)  in  favor  of  Great  Britain  on  all  points;  but,  for  the  better 
safeguarding  of  the  seals,  it  drew  up  a  series  of  rules  which  have  unfortunately 
remained  largely  ineffective,  owing  mainly  to  the  failure  of  Japan  and  Russia  to 
agree  to  similar  regulations. 

On  the  Bekring  Sea  Conlroversy,  see  Barday,  in  35  R.  D.  /.,  417  ff.;  ^Bonfils 
(FauchiUe),  Nos.  505  and  965  (see  p.  291  of  5th  ed.  for  references) ;  i  Cobbett,  124  ff. ; 
Geffcken,  in  22  R.  D.  /.,  230  ff.,  and  53  Fortnigktiy  Rev.,  (1890),  741  ff. ;  Engelhardt, 
m26  R.  D.  /.,  388,  and  $  R.  D.  I.  P,  (1899),  193  and  347  ff. ;  *  Henderson,  in  Am, 
Diplomatic  Questions f  3H3i;  Lawrence,  Principles  (3d  ed.),  §  106;  Ihid.  (4th  ed.), 
i  86;  Knott,  in  27  Am,  Law.  Rev.,  684  ff.;  •i  Moore,  Digest,  §  172;  F.  de 
Martens  and  Renault,  in  1  R.  D.  I.  P,  (1894),  32  ff.  and  44  ff. ;  *  Snow,  Cases,  521- 
528,  and  Am.  Diplomacy,  471-509 ;  Scott,  Cases,  443-449 >  for  the  case  of  La  Ninja ; 
Walker,  Science,  175-204. 

For  good  brief  accounts  of  the  History  of  the  Freedom  of  the  Open  Sea,  in  inter- 
national theory  and  practice,  see  Bonfils  (Faucbille),  Nos.  573-576 ;  *  Hall  (6th  ed.), 
140-151;  2  Nys,  135-139;  and  i  Oppenheim,  {§  24S-251.  For  a  complete  ac- 
count of  the  Behring  Sea  Controversy,  see  the  Proceedings  of  the  Tribunal 
Arbitration  at  Paris  (1895)  in  15  vols. 

*The  open  sea  (or  "high  seas")  has  been  well  defined  as  "the  ocean,  and  all 
connecting  arms  and  bays  or  other  extensions  thereof,  not  within  the  territorial 
limits  of  any  nation  whatever."    Field,  Code,  Art.  53. 

It  includes  such  bodies  of  partially  land-locked  water  as  the  Black  Sea  and  the 
Sea  of  Marmora,  which  are  connected  with  the  open  sea  by  navigable  straits  open 
to  international  navigation ;  but  it  does  not  include  the  Sea  of  Azov,  which,  though 
connected  with  the  Black  Sea  by  a  navigable  strait,  is  considered  Russian  territory, 
z  Oppenheim,  §  252. 

'  Such  regulations  are  found  in  the  laws  of  most  countries,  e.g.  the  British  Mer- 
chant Shipping  Act  of  1873,  the  French  Regulations  of  1897,  and  the  Regulations 
decreed  by  the  Belgium  King  in  1850  which  have  been  adopted  by  various  maritime 
States.   For  the  French  text  of  these  rules,  see  Perels  (French  trans.,  1884),  373-380. 

The  Institute  of  International  Law  adopted  a  "  Project  for  a  Uniform  Law  of  Mari- 
time CoUisions  "  in  1888.  See  Tableau,  91-93.  The  first  rule  b  that  if  a  collision  has 
been  caused  by  a  fault,  damages  fall  upon  the  ship  on  board  of  which  the  fault  has 
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their  origin  and  sanction  from  municipal  rather  than  Inter- 
national Law. 

205.  (2)  Free  Fishing  on  the  High  Seas. — Freedom  of  fishing 
on  the  high  seas  —  a  right  which  can  only  be  limited  through 
an  international  servitude*  or  by  treaty.  Thus,  the  fisheries 
on  the  North  Sea  are  regulated  by  the  Hague  Convention  of  i882,^ 
and  the  Tribunal  which  arbitrated  the  Behring  Sea  Controversy 
adopted  a  series  of  regulations  which  were  intended  to  prevent 
the  extermination  of  the  seals  in  that  region.^^ 

206.  (3)  Submarine  Cables. — The  right  of  laying  and  protect- 
ing submarine  cables.  In  accordance  with  a  wish  expressed  by 
the  Institute  of  International  Law  in  1879  ^  that  the  destruction 


been  committed.  In  1889  a  Conference  of  leading  maritime  States  met  at  Washing- 
ton to  consider  this  subject.  Its  discussions  have  had  a  great  influence  upon  subse- 
quent legislation. 

On  Collisions,  see  especially :  *  Bonfils  (Fauchille),  Nos.  57S-580 ;  *  Bry,  No.  180 ; 
2  Fiore,  Nos.  740-742 ;  2  M^rignhac,  523  ff.  and  552 ;  2  Nys,  171-174 ;  i  Oppenheim, 
§  26s ;  Perels,  §§  19-20  and  pp.  373  fif. ;  5  P.-Fod6r6,  Nos.  2362-2375. 

For  the  text  of  an  "  International  Convention  for  the  Purpose  of  Establishing 
Uniformity  in  Certain  Rules  Regarding  Collisions,"  see  Supplement  to  4  A.J. 
(1910),  121-125.  For  valuable  editorial  comment,  see  4-6  A.  J.  (1910-12),  412 
ff.,  192  f.,  and  488  ff.,  respectively. 

It  has  been  claimed  that  there  is  an  international  legal  obligation  of  assistance  in 
case  of  collision,  shipwreck,  etc.  There  is  undoubtedly  a  strong  moral  obligation, 
and  some  countries,  e.g.  the  United  States,  France,  and  England,  have  made  it  a 
legal  obligation  in  municipal  law. 

*  Thus,  until  1904,  the  French  claimed  to  have  an  international  servitude  in  the 
fisheries  upon  the  banks  of  Newfoundland. 

»  See  Bonfils,  No.  582 ;  i  Oppenheim,  §  282 ;  and  5  P.-Fod^,  Nos.  2457-2458. 

^^  See  supra,  note  on  p.  216.  For  the  text  of  these  r^ulations,  which  unfortu- 
nately have  not  been  adopted  by  the  other  Powers,  excepting  Italy,  see  i  Moore, 
Digest,  i  172,  pp.  914-916. 

On  Fishery  Rights  on  the  Open  Sea  and  in  Territorial  Waters  (with  special  refer- 
ence to  the  N.  E.  Fisheries), see  •  I  Cobbett,  153  ff.;  Elliot,  The  U.S.andtheN.E. 
Fisheries  (1887);  Isham,  The  Fishery  Question  (1887);  •Lawrence,  Principles  (3d 
ed.),  §  III ;  •  I  Moore,  Digest,  §§  163  ff. ;  •  U.S.  v.  Great  Britain  (1910  —  case  of 
Atlantic  Coast  Fisheries^  in  4  A.  /.,  218-274,  948  ff.). 

A  very  curious  exception  to  the  rule  laid  down  in  the  text  is  the  British  pearl 
fishery  off  Ceylon  which  extends  to  a  distance  of  twenty  miles  from  land.  This  is 
a  ''claim  to  the  products  of  certain  submerged  portions  of  land  which  have  been 
treated  from  time  immemorial  by  the  successive  rulers  of  the  island  as  subjects  of 
property  and  jurisdiction."  Hall,  Foreign  Jurisdiction  of  the  British  Crowty  243 
n.  Westlake  (I,  186)  regards  it  as  ''an  occupation  of  the  bed  of  the  sea."  On  the 
question  whether  the  bed  of  the  sea  can  be  occupied,  see  Oppenheim,  in  2  Zeitsckrift, 
1-16;  I  Piggott,  NaHonality,  25-28;  and  Robin,  in  15  R.  D.  I.  P.  (1908),  50  ff. 

"  Tableau,  86 ;  or  4  Armuaire,  394. 
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or  injuring  of  sabmarine  cables  on  the  high  seas  be  declared 
an  international  delinquency,  a  Conference  at  which  26  States 
were  represented  met  at  Paris  in  1884  and  signed  a  Convention 
which  placed  submarine  cables  under  the  collective  guarantee 
of  the  Powers.  According  to  the  terms  of  this  Convention, 
the  rupture  or  injury  of  a  submarine  cable,  whether  due  to 
voluntary  action  or  to  culpable  negligence,  is  pimishable  by 
the  laws  and  courts  of  the  State  to  which  the  offending  party 
belongs." 

n.  JusiSDicnoN  Over  Vessels 

207  Nationality  of  Ships. — The  main  objects  of  International 
Law  on  the  high  seas  are  ships,  which  are  imder  the  jurisdiction 
and  protection  of  the  State  whose  flag  they  fly  and  imder  the 
laws  of  which  they  are  registered.  Each  State  with  a  maritime 
flag  stipulates  the  conditions  imder  which  vessels  may  obtain  a 
certificate  of  registry  or  other  document,  such  as  a  passport,  sea- 
letter,  etc.,  entitling  them  to  the  protection  of  her  flag.^ 

^  Arts,  2y  8,  and  12  of  the  Convention  of  X8S4.  Art.  15  is  brief,  but  its  impor- 
tance has  been  overestimated.  It  reads :  "It  is  understood  that  the  stipulations  of 
this  convention  shall  in  no  wise  affect  the  liberty  of  action  of  beUigerents.'^  This 
has  been  interpreted  as  giving  unlimited  freedom  of  action  to  belligerents  in  time  of 
war,  but  it  cannot  free  them  from  their  general  neutral  obligations.     See  infra , 

1 397. 
For  the  text  of  this  treaty,  see  i  Martens,  N.  R.  C,  2d  series,  aSi.    For  a  good 

summary,  see  Bonfils,  No.  583. 

On  Submarine  Cables,  see  *  Bonfils  (Fauchille),  No.  583 ;  Bry,  No.  184 ;  2  Fiore, 
No.  822;  *Jouhannaud,  Les  cMes  sous-marines  (1904);  2  M^rignhac,  532-535; 
2  Nys,  170  f. ;  *  I  Oppenheim,  §  286;  Pereb,  75  ff ;  Poinsard,  Etudes  de  droit  int, 
contentionnel,  55-^;  5  P.-Fod6r6,  No.  2548;  *  Renault,  in  12  and  1$  R*  D.  /., 
251  ff.  and  619  ff. ;  i  Rivier,  386-387 ;  Roper,  Die  Unterseekabel  (1910) ;  Stoerk,  in 
2  Hoitzendorff,  507  f. ;  *  Wilson,  Submarine  Telegraphic  Cables  (1901). 

^  Without  such  flag  as  evidenced  by  her  papers,  a  merchant  vessel  is  entitled  to 
DO  protection  whatever.  Nor  is  she  entitled  to  protection  if  she  sails  under  the 
flags  and  registry  of  more  than  one  State.  The  other  papers  or  documents  usually 
required  are  the  muster  roU,  the  log  book,  the  manifest  of  the  cargo,  bills  of  lading, 
and  the  charter  party  or  contract  between  the  owner  and  the  one  chartering  the 
vessel. 

In  case  of  a  warship,  the  word  of  the  commander  is  usually  held  to  be  sufficient 
to  establish  the  nationality  of  the  vessel.  In  any  case,  the  production  of  his  com- 
mission would  be  conclusive  evidence. 

For  details  respecting  conditions  of  nationality,  ships,  papers,  etc.,  see  Hall 
(3d  ed.).  Appendices  x  and  2;  Holland,  Manual  of  Naval  Prize  Law,  Nos.  178- 
194;  *  2  Moore,  {{  321-328;  5  P.-Fodfi-^,  Nos.  2276-2294;  and  Snow,  Int.  Law^ 
App.  L 
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208.  Theory  of  Exterritoriality  as  applied  to  Vessels.  —All 
vessels  having  a  right  to  sail  tinder  the  maritime  or  military  flag 
of  a  State  may  be  said  to  partake  of  its  nationality  and  are  xmder 
its  protection  and  jurisdiction  on  the  high  seas.  It  has  often 
been  asserted  that  ships  are  floating  portions  of  the  State's  terri- 
tory, but  this  is  a  pure  fiction  which,  though  comparatively  hami- 
less,  is  wholly  unnecessary.  It  might  be  said  that  vessels  are 
treated  as  though  they  were  floating  parts  of  the  territory  of  the 
State  under  whose  flag  they  rightfully  sail,  but  the  jurisdiction  to 
which  they  are  subject  may  readily  be  justified  on  other  and 
better  grounds." 

209.  Jurisdiction  over  Public  Vessels  on  the  Open  Sea  and  in 
Foreign  Ports  and  Waters.  —  The  jurisdiction  of  a  State  over  its 
warships  on  the  open  sea  is  absolute  even  in  time  of  war,  ix. 
the  right  of  search  does  not  extend  to  them.  This  jurisdiction 
also  extends  to  them  in  foreign  ports  and  foreign  territorial  waters, 
where  it  is  known  as  immunity  from  local  jurisdiction.^  Though 
public  vessels  have  no  right  of  entry  into  foreign  ports  and  waters,** 
freedom  of  permission  to  enter  is  assumed  in  the  absence  of  an 
express  prohibition.  Such  privilege  of  entry  constitutes  an 
^^  implied  license/'  which  should  be  ^^  construed  as  containing  an 
exemption  from  the  jurisdiction  of  the  sovereign  within  whose 
territory  she  (the  vessel)  claims  the  rites  of  hospitality."  *^ 

^*  Thus,  a  warship  is  an  organ  or  direct  representative  of  a  State,  and  a  merdiant- 
man  partakes  of  the  State's  nationality.  The  sovereignty  of  a  State  over  its  vessels 
is  therefore  personal  rather  than  territorial. 

The  great  majority  of  the  more  modem  authorities  reject  the  fiction  of  exterri- 
toriality, at  least  as  applied  to  merchantmen.  For  good  criticisms  of  this  theory, 
see  Hall  (6th  ed.),  244  ff. ;  (Harcourt),  Letters  of  Historicus,  201-212;  and  Pietri, 
Etude  sur  la  fiction  d^exterritorialitS  (1895),  ch.  2,  and  conclusion. 

^'  This  immunity  also  extends  to  organized  land  forces  or  armed  troops  where 
these  have  been  given  permission  to  use  the  territory  of  a  State.  These  are  under 
the  jurisdiction  and  control  of  their  own  commanders.    See  infray  §§  451-52. 

**  Except  probably  where  such  waters  constitute  an  international  passageway. 
See  supra,  §  196. 

^^  Chief  Justice  Marshall,  in  Exchange  v.  McFaddon  (181 2),  7  Cranch,  116,  and 
Scott,  Cases,  208,  216.  See  also  the  opinions  of  Sir  Robert  Phillimore,  in  The  Con- 
slitution  (1879),  48  Law  Journal,  P.  D.  and  A.  13 ;  and  of  L  .J.  Brett,  in  The  Parle- 
metU  Beige  (1878),  Law  Rep.,  5  Probate  Div.,  197.  These  cases  should  be  studied 
by  every  student.  They  may  also  be  found  in  Scott,  218-225,  and  Snow,  Cores, 
103-120.     For  the  Status  of  Mail  Ships,  see  2  Piggott,  Nationality,  15  f. 

This  immimity  is  not,  however,  quite  absolute.  They  must  "demean  themselves 
in  a  friendly  manner  "  and  observe  harbor,  port,  sanitary,  and  neutrality  reguJatiooft. 
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210.  Jurisdiction  over  Private  Vessels  on  the  Open  Sea.  — 

The  jurisdiction  of  a  State  over  its  private  vessek  on  the  high 
seas  is  less  absolute  and  complete.  Such  vessels,  in  time  of  war, 
are  subject  to  the  rights  of  visit  and  search  by  belligerent  war- 
ships; but  in  times  of  peace  they  are  free  from  the  exercise  of 
these  rights,  except  in  case  of  a  strong  or  well-grounded  suspicion 
of  piracy.^  Other  exceptions  to  complete  freedom  from  inter- 
ference on  the  high  seas  are  based  upon  the  right  of  self-defense 
as  in  the  case  of  the  VirginiuSy^  and  the  probable  right  of  hot 
pursuit  on  the  high  seas  for  violation  of  mimidpal  law  where  the 
pursuit  has  begun  in  territorial  waters.** 

This  jurisdiction  extends  to  all  goods  and  persons  on  board  the 
vessel,  whether  native  or  foreign-bom.  A  limited  authority 
for  the  time  being  is  vested  in  the  captain.  No  foreign  State  has 
a  right  to  interfere  with  his  management  or  discipline,  and  he, 
in  turn,  is  limited  to  the  care  and  governance  of  his  own  vessel. 
Children  bom  during  the  voyage,  at  least  according  to  the  law 
of  some  countries,  partake  of  the  ship's  nationality,  and  crimes 
committed  on  board  are  pimishable  by  the  courts  of  the  State 
to  which  the  vessel  belongs." 

But  the  remedy  against  an  abuae  of  hospitality  is  diplomatic  rather  than  judicial. 
In  no  case  can  judicial  process  be  served  on  board  such  a  vessel.  It  should  be  added 
that  the  crew,  etc.,  of  a  public  vessel  are  subject  to  local  jurisdiction  for  offenses 
committed  on  shore.    See  2  Moore,  Digest,  §  256. 

**  A  limited  right  of  visit  and  search  is  granted  by  treaty  in  a  few  cases.  The 
most  important  of  these  is  for  the  regulation  of  the  slave  trade.  See  infra,  §  216 . 
On  the  "Prohibition  of  Visit  and  Search  in  Time  of  Peace/'  see  2  Moore,  Digest, 

§309- 

Even  leading  English  authorities  now  admit  that  there  was  no  warrant  for  the 

exercise  of  these  rights  by  Great  Britain  to  secure  the  impressment  of  native-born 

seamen,  found  on  board  American  vessels  in  the  early  part  of  the  xgth  century. 

On  the  Impressmenl  of  Seamen,  see  especially  Adams,  History  of  the  US.  under 

Jeferson  and  Madison  (see  index) ;  Foster,  Am.  Diplomacy,  235-238;  *  2  Moore, 

Digest,  §§  317-320;  3  Wharton,  Digest,  §  331;  Walker,  Science,  124  ff.;  Dana's 

Wheaton,  {§  108-109  and  note  67. 

Several  authorities  (e.g.  3  Phillimore,  §§  323-326,  and  s  P.-Fod6r6,  No.  2543) 

speak  of  a  right  of  visit  or  of  approach  for  verification  of  flag  or  inspection  of  papers ; 

but  such  a  right  can  hardly  be  said  to  exist,  except  in  the  possible  case  of  a  strong 

suspicion  of  piracy.    See  on  this  point,  The  Marianna  Flora,  1 1  Wheat,  i ,  and  Scott, 

873.    For  the  masterly  reply  of  Secretary  Webster  to  the  British  contention  that 

there  is  a  distinction  between  the  rights  of  visit  and  search,  see  2  Moore,  Digest^ 

PP-  935-939- 

"  See  supra,  §  132,  note  on  pp.  145-146. 

^  See  supra,  §  194,  note  on  pp.  199-200. 

*^  "It  is  dear  that  an  English  ship  on  the  high  sea,  out  of  any  foreign  country. 
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211.  Jurisdiction  over  Private  Vessels  in  Foreign  Ports  and 
Waters.  —  It  has  also  been  claimed  that  immunity  from  local 
jurisdiction  extends  to  private  vessels  in  foreign  ports  and  waters. 
There  is,  it  is  true,  customary  inmnmity  for  all  ofiFenses  which 
merely  affect  the  crew  or  internal  discipline  of  the  ship  or  which 
are  of  such  a  character  as  not  to  disturb  the  peace  of  the  port ; 
but  this  appears  to  be  a  usage  based  on  comity  or  convention^ 
rather  than  a  strict  rule  of  International  Law.  This  so-called 
"  French  rule  "  is,  however,  a  very  convenient  and  desirable 
practice  from  the  standpoint  of  commercial  interests,  and  deserves 
the  heartiest  commendation  and  support.^ 

212.  Jurisdiction  over  Cases  Arising  from  Salvage  or  Collidon. 
—  As  a  rule  admiralty  courts  will  decline  to  assume  jurisdiction 

is  subject  to  the  laws  of  England ;  and  persons,  whether  foreign  or  English,  on  board 
such  ship  are  as  much  amenable  to  English  law  as  they  would  be  on  English  soil" 
Regina  v.  Lesley  (i860),  Bell's  Crown  Cases,  220,  and  Scott,  337.  For  other  leading 
cases,  see  Scott,  331-342,  and  Snow,  184-193. 

A  most  interesting  and  important  case  not  foimd  in  Scott  is  that  of  John  Ander- 
sotif  reported  in  i  Moore,  Digest^  pp.  932-935,  and  i  Wharton,  Digest,  123-125. 

^  See  especially  2  Piggott,  NaticnalUy,  17-32,  for  the  English  law  and  discussion 
of  doubtful  or  controverted  points.  Exclusive  jurisdiction  over  matters  that  oon- 
cem  only  the  internal  order  or  discipline  of  merchantmen  (including  disputes  as  to 
wages)  are  frequently  conferred  upon  consuls  by  consular  conventions.  For  the 
law  and  practice  of  the  United  States,  see  2  Moore,  Digest,  §  206.  In  Eilit  v. 
Mitchell  (1874)  the  Supreme  Court  of  Hongkong  held  that  the  American  consul 
could  not  settle  a  dispute  as  to  seamen's  wages  in  the  absence  of  express  authority 
under  treaty.     See  Scott,  234;  or  Snow,  133. 

^  This  rule  appears  to  be  of  French  origin.  See  The  Newton  and  the  SaUysnd 
the  Jolly  or  the  Tempest,  Snow,  Cases,  121-123;  i  Ortolan,  293-298  and  441-455; 
and  Wheaton,  §  103. 

The  leading  American  case  is  that  of  Wildenhus  (1886)  (i  20  U.S.  Rep.  i,  and  Scott 
225)  in  which  the  French  cases  cited  above  are  reviewed.  In  this  case  murder 
between  decks  of  the  Belgian  steamer  Noordland  moored  to  a  dock  in  Jersey  City 
was  held  to  be  a  crime  which  affected  the  peace  and  tranquillity  of  the  port.  (There 
was  a  convention  of  the  character  above  described  between  Belgium  and  the  United 
States.)  Cf.  the  Vanemone  (1875)  (Snow,  124-125)  in  which  the  Supreme  Court 
of  Mexico  held  that  the  murder  of  a  Frenchman  by  another  on  board  a  French  mer- 
chant vessel  in  a  Mexican  port  was  not  necessarily  a  disturbance  of  the  peace  of  the 
port.  In  The  Tempest  (cited  above)  murder  was  held  to  be  such  a  crime  by  the 
Court  of  Cassation  in  France. 

A  most  interesting  case  in  which  three  States  had  concurrent  jurisdiction  is  that 
of  Regina  v.  Anderson  (1868),  11  Cox,  C.  C,  198  and  Scott,  331.  It  is  that  of  mur- 
der by  an  American  citizen  on  a  British  merchant  vessel  in  French  waters. 

In  1897  the  Institute  of  International  Law  adopted  a  "Project  of  Regulations  for 
Legal  Regime  of  Ships  and  their  Equipages  in  Foreign  Ports."  16  Annuaire^  231- 
241.  The  Institute  adopted  the  French  Rule  (Art.  29)  as  an  exception  to  the  prin- 
ciple of  territorial  jurisdiction,  which  was  strictly  upheld  (Art.  28). 
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over  disputes  concerning  mariners'  wages  in  a  foreign  vessel,  but 
they  may  decide  cases  of  salvage  or  collision  between  foreigners 
where  the  questions  at  issue  are  communis  juris. ^ 

III.  Piracy 

213.  Definition  of  Piracy.  —  Piracy  consists  of  an  act  or  acts 
of  violence  adequate  in  degree  and  committed  with  piratical 
intent  on  the  open  sea  by  a  private  vessel,*  without  authority 
from  any  State  or  belligerent  conmiimity." 

214.  Marks  of  Piracy.  —  The  following  marks  or  character- 
istics of  a  piratical  act  should  be  emphasized :  (i)  It  must  be  an 
overt  act  of  violence  adequate  in  degree.*^  It  is  usually,  though 
not  necessarily,  an  act  of  depredation  committed  with  intent  to 
plunder  (animus  furandi  or  lucri  causa)  and  the  pirate  is  nearly 
always  a  sea  robber.  (2)  It  must  be  committed  on  the  open 
sea  or  at  least  outside  the  territorial  jurisdiction  of  any  State. 
Opinions  differ  "  as  to  whether  piracy  includes  descents  from  the 

*  In  the  case  of  the  British  ship  Reliance  (1848)  (i  Abbott's  Adm.  Rep.,  31 7) , 
the  United  States  Circuit  Court  for  the  Southern  District  of  New  York  dechired : 
"The  admiralty  courts  of  the  United  States  will  decline  jurisdiction  of  controversies 
arising  between  foreign  masters  and  owners  imless  the  voyage  has  been  broken  up 
or  the  seamen  unlawfully  discharged."  The  Reliance,  having  rescued  goods  from 
the  wreck  of  another  British  vessel,  had  instituted  proceedings  for  salvage.  See 
Scott,  Cases,  230;  Snow,  Cases,  129;  and  2  Moore,  Digest,  294. 

In  the  case  of  the  Belgenland  (1884)  (114  U.S.  Rep.  355;  see  also  Snow,  189,  and 
Scott,  338),  which  grew  out  of  a  collision,  the  Supreme  Court  of  the  United  States 
assumed  jurisdiction.  For  references  to  other  cases  of  this  character,  see  note  in 
Snow,  132,  and  Scott,  233.  See  especially  2  Moore,  Digest,  §  205.  For  an  Inter- 
nationa] Convention  concerning  '*  Assistance  at  Sea  and  Salvage,"  signed  at 
Brussels  in  1910,  see  Supplement  to  4  A.  J.  (1910),  126  ff.  For  valuable  editorial 
comment,  see  4-6  A.  J.  (1910-12),  412  ff.,  192  f.,  and  488  ff.,  respectively. 

In  1873  Secretary  Hamilton  Fish  complained  of  the  jurisdiction  over  disputes 
between  American  masters  and  mariners  exercised  by  the  local  conunon  law  courts 
of  Liverpool.    See  2  Moore,  293  and  Snow's  note  referred  to  above. 

^  Or  by  the  mutinous  crew  or  passengers  against  their  own  vessel  for  the  pur- 
pose of  converting  it  to  their  own  use. 

••  Sec  note  to  U.  S.  v.  Smith  (1820),  5  Wheaton,  153, 160-183,  for  various  defini- 
tions of  piracy,  collected  by  Judge  Story.  The  other  leading  American  cases  are 
U.  S.  V.  Palmer  (1818),  3  Wheaton,  610;  U.  5.  v.  Klintock  (1820),  5  Wheaton,  144; 
and  U.  S.  v.  Pirates  (1820),  5  Wheaton,  184.  The  earlier  definitions  of  piracy  are 
inadequate  rather  than  incorrect. 

^  For  instance,  robbery,  murder,  destruction  by  fire,  etc.  It  would  not  include 
such  acts  as  petty  larceny  or  a  mere  threat. 

*"  Hall  (6th  ed.,  p.  256),  and  Lawrence  (4th  ed.,  p.  233)  agree  that  piracy  may 
include  descent  from  the  sea  and  depredations  upon  traders  on  an  unappropriated 
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sea  upon  the  coast  for  purposes  of  kidnapping  or  plunder,  but  it 
certainly  must  be  directly  connected  with  the  sea.  (3)  It  must 
be  piratical  and  non-political  in  motive  and  unauthorized  by  any 
State  or  insurgent  community.®  Consequently,  insurgent  vessels 
should  not  be  regarded  as  pirates  unless  they  commit  depreda- 
tions against  neutral  commerce.*® 

island;  and  Hall  even  maintains  that  though  piracy  ''cannot  take  place  indepen- 
dently of  the  sea/'  "a  pirate  does  not  so  lose  his  piratical  character  by  landing 
within  State  territory  that  piratical  acts  done  on  shore  cease  to  be  piratical."  Law- 
rence, in  dissenting  from  this  latter  view,  justly  observes :  "Surdy  the  fact  that  the 
crime  was  committed  within  territorial  jurisdiction  would  make  the  perpetrators 
amenable  to  the  law  of  the  State,  not  to  the  provisions  of  an  international  code." 
Westlake  (I,  178)  agrees  with  Lawrence,  whose  view  on  this  point  is  undoubtedly 
the  correct  one.  Oppenheim  (I,  §  277)  denies  that  acts  of  violence  committed  by 
descent  from  the  oi>en  sea  can  ever  be  considered  piracy. 

^  The  acceptance  of  commissions  from  both  belligerents  is  deemed  equivalent 
to  a  total  lack  of  authority,  but  acts  done  in  excess  of  authority  are  not  piracy. 
However,  if  an  insurgent  vessel  knowingly  continues  hostilities  after  the  govern- 
ment she  serves  has  ceased  to  exist,  her  acts  may  be  regarded  as  piratical  For  the 
case  of  the  Shenandoah,  see  Lawrence,  Principles  (4th  ed.),  p.  235. 

*®  The  main  case  dted  in  contravention  of  this  view  is  that  of  the  U.  S,  v.  The 
Ambrose  Light  (1885),  25  Fed.  Rep.  408;  Scott,  346;  and  Snow,  200,  in  which 
the  U.  S.  District  Court  for  the  Southern  District  of  New  York  held  that  a  vessd 
found  on  the  high  seas  in  the  hands  of  insurgents  who  had  not  been  recognized  as 
belligerents  by  any  independent  nation,  is  technically  piratical.  But "  the  judgment 
in  the  case  of  the  Ambrose  Light  has  called  forth  much  adverse  criticism ;  and  on  the 
whole  the  weight  of  opinion  would  seem  to  be  against  the  position  that  insurgent 
vessels  not  molesting  the  ships  of  other  nations  may  be  treated  as  pirates.  See  a 
criticism  of  this  case  by  Mr.  Francis  Wharton  in  3  Wharton's  Digest,  p.  4^." 
Snow's  note  in  Cases,  on  p.  204,  and  in  Scott,  350. 

Westlake  (1, 180)  calls  attention  to  the  fact  that  the  court  made  the  following 
statement  as  to  the  grounds  of  its  decision :  "  When  a  seizure  has  been  made  by  the 
navy  department  imder  the  r^ulations,  and  the  case  is  prosecuted  before  the  court 
by  the  government  itself,  claiming  summum  jus  —  its  extreme  rights  —  the  court 
is  bound  to  apply  to  the  case  the  strict  technical  rules  of  International  Law." 
The  court  also  stated  that  "  where  insurgents  conduct  an  armed  strife  for  political 
ends,  and  avoid  any  infringement  or  menace  of  the  rights  of  foreign  nations  on  the 
high  seas,  the  modem  practice  is,  in  the  absence  of  treaty  stipulations  or  other 
special  ties,  to  take  no  notice  of  the  contest." 

It  should  be  added  that  the  ship  was  released  on  the  groimd  that  the  Secretary 
of  State  had  impliedly  recognized  a  state  of  war  by  his  note  of  April  24, 1885,  to  the 
Columbian  Minister  —  an  inference  which  Secretary  Bayard  denied.  See  2  Moore, 
Digest,  p.  1099.  On  the  case  of  the  Ambrose  Light,  see  especially  2  Moore,  §  332,  and 
Wharton,  §  381. 

The  other  cases  sometimes  cited  in  contravention  of  the  view  upheld  in  the  text 
are  those  of  The  Magellan  Pirates  (1853),  i  Spinks  Ecd.  and  Adm.  Rep.  81,  and 
Scott,  351 ;  and  The  Huascar  (1877),  2  Moore,  p.  1086,  and  3  Wharton,  474. 

In  The  Magellan  Pirates,  Dr.  Lushington  held  that  certain  Chilean  insuigents, 
who  had  seized  a  British  and  an  American  vessel  and  appropriated  treasure  found 
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215.  Jurisdiction  over  Pirates.  —  **  Pirates  being  the  common 
enemies  of  all  mankind,  and  all  nations  having  an  equal  interest 
in  their  apprehension  and  pimishment,  they  may  be  lawfully 
captured  on  the  high  seas  by  the  armed  [?]  vessels  of  any  par- 
ticular State,  and  brought  within  its  territorial  jurisdiction,  for 
trial  in  its  tribunals." '^    It  was  formerly  customary  to  exercise 

OQ  board  one  of  these  vessels,  were  pirates,  but  it  was  not  on  the  ground  that  they 
were  insuigents.  The  learned  judge  said :  "  It  does  not  follow  that  rebels  and  insur- 
gents may  not  commit  piratiod  acts  against  subjects  of  other  States,  especially  if 
such  acts  were  in  no  degree  connected  with  the  insurrection  or  rebellion.  See  i 
Phillimore,  {  360,  for  a  fuller  report  of  this  case. 

The  Huascar  was  a  Peruvian  monitor  whose  crew  had  revolted  in  1877  and 
declared  for  the  insuiigent  Government.  It  stopped  several  British  vessels  and  had 
taken  coal  from  one  of  them,  and  several  officers  from  the  other.  After  an  unsuc- 
cessful attempt  to  capture  her  on  the  part  of  a  British  cruiser,  she  subsequently 
surrendered  to  Peru,  who  claimed  an  indemnity  from  Great  Britain.  In  the  con- 
troversy which  foUowed,  the  British  Government  maintained  that  the  Huascar 
was  terhnirally  a  pirate.  On  this  interesting  case,  see  i  Calvo,  §  504;  Hall  (6th 
ed),  261;  I  Halleck  (3d  ed.),  447-449  n.;  Lawrence  (4th  ed.),  pp.  235-236; 
*  Moore,  §  xo86;  5  P.-Fod6r6,  No.  2512;    Snow,  Cases ,  208;    Walker,  Manual^ 

5^9- 

In  the  case  of  the  Montezuma  (1877),  a  vessel  in  the  service  of  the  Cuban  insur- 
gents which  attacked  Spanish  merchantmen  in  the  Rio  de  la  Plata,  the  Brazilian 
Government  refused  to  regard  as  a  pirate  a  ship  which  confined  its  hostile  acts  to 
Spanish  vessels.  See  i  Calvo,  %  502,  and  Snow,  Cases,  206  ff.  See  also  in  support 
of  this  view.  The  Republic  of  Bolivia^  etc.  (1908-1909),  reported  in  3  Zeilschrift, 
165  ff.,  341  ff. 

England,  France,  and  Germany  took  a  similar  view  of  their  rights  and  duties 
when  the  Spanish  Government  declared  the  Spanish  squadron  at  Carthagena, 
which  had  fallen  into  the  hands  of  insurgents,  to  be  piratical,  i  Calvo,  §§  497-500. 
This  was  also  the  view  of  Secretary  Bayard  in  his  correspondence  with  the  Colum- 
bian Government.    See  i  Moore,  §  332. 

The  parent  State  may,  of  course,  treat  rebels  or  insurgents  as  pirates  by  municipal 
law,  but  they  are  not  pirates  jure  gentium.  The  piratical  intent  is  wholly  lacking. 
It  is  a  perversion  of  the  original  and  essential  meaning  of  piracy  to  regard  them  as 
such.  Recognized  belligerents  should  not  be  treated  as  pirates  even  by  the  parent 
State,  for  they  have  acquired  an  intematioiud  status  which  should  be  respected. 
*^  Wheaton,  §  124.  This  is  an  admirable  statement  of  the  law  of  piracy.  The 
only  modification  it  appears  to  need  is  the  omission  of  the  word  armed  before  ves- 
sets.  A  few  German  writers  (see  i  Opiienheim,  p.  330  n.,  for  references)  claim  that 
only  warships  may  seize  pirates,  but  this  view  is  probably  incorrect.  Of  course  only 
armed  vessels  would  be  apt  to  venture  to  attack  them. 

The  text  should  not  be  interpreted  to  mean  that  pirates  can  only  be  tried  and 
punished  in  the  jurisdiction  of  the  State  whose  vessel  has  captured  them.  For,  as 
Wheaton  remarks  in  the  next  paragraph :  "Piracy,  under  the  law  of  nations,  may 
be  tried  and  punished  in  the  courts  of  justice  of  any  nation,  by  whomsoever  and 
wheresoever  committed ;  but  piracy  created  by  municipal  statute  can  only  be  tried 
by  that  State  within  whose  territorial  jurisdiction,  and  on  board  of  whose  vessels, 
the  offence  thus  created  was  committed." 
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a  summary  jurisdiction  on  the  spot,  but  it  would  seem  that  this 
cannot  now  be  done,  imless  it  is  impossible  to  bring  them  into  the 
nearest  home  port  for  trial.  They  may  be  tried  by  any  compe- 
tent court,  and  piracy  is  usually  regarded  as  a  capital  crime.** 

It  is  pretty  generally  agreed  that  the  warships  of  all  nations  " 
have  the  right  of  approach  for  the  purpose  of  verifying  the  flag 
in  case  of  suspicious  conduct  on  the  part  of  a  vessel  on  the  high 
seas,  and  that  they  may  exercise  the  right  of  visit  and  search  if 
there  is  grave  reason  for  suspicion.  But  the  exercise  of  this 
right  on  insuflGicient  grounds  may  furnish  a  good  cause  for  com- 
plaint, and  even  be  made  the  basis  of  a  claim  for  damages. 
"  With  regard  to  property  captured  by  pirates,  it  is  a  rule  of  the 
Law  of  Nations,  derived  from  Roman  Law,  that  it  must  be  pre- 
sumed never  to  have  been  divested  from  its  original  owners. 
On  recapture,  the  property  revests  in  the  former  owner,  although 
salvage  may  be  payable."" 

IV.  The  Slave  Trade 

216.  The  Slave  Trade.  —  It  is  a  serious  reflection  upon  our 
civilization  that  the  slave  trade  was  permitted  to  flourish  almost 
xmchecked  until  the  close  of  the  Napoleonic  wars.  The  main 
credit  for  having  undertaken  a  crusade  against  this  fearful  traflic 
belongs  to  England,^^  which  secured  a  declaration  in  favor  of  the 
abolition  of  this  "  scourge  which  has  so  long  desolated  Africa, 
degraded  Europe,  and  afficted  humanity  "  at  the  Congress  of 
Vienna  in  1815,  and  again  at  Verona  in  1822.  The  United 
States  joined  the  crusade  in  1820  through  an  Act  of  Congress 
which  declared  the  slave-trade  piracy  —  a  doctrine  which  found 

^  However,  this  is  not  necessarily  the  case.  It  should  also  be  said  that  a  State 
is  not  obliged  to  punish  piracy.  '*  According  to  the  Gennan  Criminal  Code,  piracy 
committed  by  foreigners  against  foreign  vessels  cannot  be  punished  by  German 
courts."    I  Oppenheim,  330-331  n, 

"  Judge  Story,  in  the  Marianna  Flora^  11  Wheat,  i. 

•*  Cobbett's  Cases  (2d  ed.),  130.    C/.  i  Opi>enheim,  §  279. 

"The  English  Prize  Courts  had  already  refused  restitution  in  two  cases  of 
American  vessels  engaged  in  the  slave  trade  on  the  groimd  that  it  is  a  "trade  which, 
being  unprotected  by  the  domestic  regulations  of  their  legislature  and  Government, 
subjects  the  vessel  engaged  in  it  to  a  sentence  of  condemnation."  The  AnUdit^ 
(1810),  I  Aeton,  240,  and  The  Fariuna  (181 1),  i  Dodson,  81.  See  Dana's  Wheaton, 
S§  128-129  and  note  86,  and  2  Moore,  §  310,  pp.  914-915. 

The  British  Parliament  had  aboli^ed  the  slave  trade  in  1807. 
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its  way  into  a  number  of  laws  and  treaties,  but  which  had  been 
repudiated  by  the  highest  authorites*^  and  found  no  warrant  in  the 
Law  of  Nations. 

The  great  obstacle  encountered  by  England  in  her  efforts  to 
suppress  the  slave  trade  was  opposition  to  the  ezerdse  of  the 
right  of  visit  and  search  in  time  of  peace,  more  particularly  on 
the  part  of  France  and  the  United  States.  It  was  not  before 
1841  that  she  succeeded  in  negotiating  the  so-called  Quintuple 
Treaty  with  France,*^  Prussia,  Austria,  and  Russia  granting  a 
reciprocal  right  of  search  of  vessels  suspected  of  slave  trading  and 
punishing  it  as  piracy.  But  the  French  Chamber  of  Deputies 
refused  to  ratify  the  treaty,  and  would  only  consent  (in  the  treaty 
of  1845)  to  a  right  of  visit  for  a  verification  of  the  flag  and  papers. 
By  1850  England  had  concluded  nearly  50  treaties  for  the  sup- 
pression of  slave  trading.^  But  the  United  States  remained 
obstinate,  and  it  was  only  in  1862,  after  Great  Britain  had  officially 
renoimced  all  claim  to  the  rights  of  visit  and  search,'*  that  the 
United  States  agreed  to  a  treaty  granting  the  mutual  rights  of 
detention,  search,  and  seizure  of  merchantmen  suspected  of 
slave  trading  within  200  miles  of  the  African  coast  and  30  leagues 
of  the  coast  of  Cuba.** 

The  abolition  of  slavery  in  the  various  States  of  America  and 

''The  leading  case  is  that  of  Le  Louis  (1817,  2  Dodson,  210,  and  Scott,  352) 
one  of  Sir  William  Scott's  (or  Lord  Stowell's)  most  famous  decisions.  Le  Louis 
was  a  French  vessel  which  was  captured  for  slave  trading  in  1816  after  the  close  of 
the  Napoleonic  wars.  Lord  Stowell  denied  the  right  of  visit  and  search  in  time 
of  peace  except  for  piracy  or  in  pursuance  of  a  treaty  (or  possibly  for  purposes  of  self- 
defense)  ;  and  maintained  that  the  slave  trade,  though  unjust  and  condenmed  by 
the  law  of  England,  was  not  legal  piracy,  nor  was  it  legally  a  crime  by  the  universal 
Law  of  Nations.  See  especially  Wheaton,  §  131,  and  Dana's  note  86.  This  line 
of  reasoning  was  followed  by  Chief  Justice  Marshall,  in  the  case  of  the  The  Antelope 
(1825),  10  Wheaton,  66.  See  Wheaton,  §  133,  and  Dana's  note  88 ;  and  2  Moore, 
917-918, 

^  A  very  limited  right  of  search  had  been  mutually  granted  by  the  treaties  of 
1831  and  1833  between  France  and  England. 

<9  See  the  lists  in  i  Phillimore,  §  308,  and  i  Halleck  (Baker's  3d  ed.),  254-255. 

"  This  was  in  1858.  The  renunciation  was  made  by  Lord  Malmesbury  who  acted 
on  the  advice  of  the  law  officers  of  the  Crown.  2  Moore,  Digest,  pp.  943-945.  But 
the  United  States  had  (in  1842)  agreed  to  maintain  a  fleet  on  the  African  coast  to 
assist  in  the  suppression  of  the  African  slave  trade. 

^  "By  an  additional  artide  of  Feb.  17,  1863,  this  reciprocal  right  was  extended 
to  waters  within  30  leagues  of  the  islands  of  Madagascar,  Porto  Rico,  and  Santo 
Domingo."    2  Moore,  p.  947. 
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in  Cuba  finally  put  an  end  to  the  West  African  slave  trade ;  but 
there  still  remained  the  trade  on  the  East  African  coast  and  the 
overland  traffic.  The  fourteen  States  (including  the.  United 
States),  which  signed  the  General  Act  of  the  Conference  of 
Berlin  concerning  the  Congo,  (1884-1885),  obligated  themselves 
"  to  strive  for  the  suppression  of  slavery  and  especially  of  the 
negro  slave  trade  "  (Art.  6) ;  and  Article  9  declared : 

"  Conformably  to  the  principles  of  the  Law  of  Nations,  as  they 
are  recognized  by  the  Signatory  Powers,  the  slave  trade  being 
interdicted,  and  as  the  operations  which  by  land  and  sea,  furnish 
slaves  to  the  trade  ought  to  be  equally  considered  as  interdicted, 
the  Powers  who  exercise  or  shaU  exercise  rights  of  sovereignty  or 
an  influence  in  the  territories  forming  the  conventional  basin  of 
the  Congo,  declare  that  these  territories  shall  not  serve  either  for 
a  market  or  way  of  transit  for  the  slaves  of  any  race  whatever. 
Each  of  these  Powers  engages  itself  to  employ  all  the  means  in  its 
power  to  put  an  end  to  this  commerce  and  to  punish  those  who 
are  occupied  in  it."  ^ 

But  these  provisions  were  not  effective,  and  the  same  Powers** 
which  had  participated  in  the  African  Conference  of  Berlin, 
signed  (in  1890)  the  General  Act  of  the  Conference  of  Brussels 
called  for  the  purpose  of  "  putting  an  end  to  the  crimes  and 
devastations  engendered  by  the  traffic  in  African  slaves,  of  effi- 
ciently protecting  the  aboriginal  population  of  Africa,  and  of 
securing  for  that  vast  continent  the  benefits  of  peace  and  civiliza- 
tion.'' « 

This  convention  concedes  a  limited  right  of  visit  and  search  ** 
of  vessels  whose  tonnage  is  less  than  500  tons  within  a  great 
maritime  zone  extending  "  on  the  one  hand,  between  the  coasts 
of  the  Indian  Ocean  (those  of  the  Persian  Gulf  and  of  the  Red 
Sea  included),  from  Beloochistan  to  Cape  Tangalane  (Quili- 
mane) ;  and,  on  th^  other  hand,  a  conventional  Une  which  first 
follows  the  meridian  from  Tangalane  till  it  intersects  the  26th 

*  Supplement  to  3  i4.  /.  (1909),  13-14. 

^  With  the  addition  of  the  King  of  Belgium  in  his  capacity  of  "Sovereign  of  the 
Independent  State  of  the  Congo/'  the  Shah  of  Persia,  and  the  Sultan  of  Zanzibar. 

^  See  preamble  to  the  General  Act  of  the  Berlin  Conference  as  translated  in 
Supplement  to  3  -4.  /.  (1909),  29  ff.  The  Act  consists  of  100  Articles  and  includes 
xegulations  for  the  suppression  of  the  traffic  on  land  as  well  as  by  sea. 

^  See  Arts.  43  to  49  for  the  rules  regulating  the  right  of  visit  and  search. 
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degree  of  south  latitude ;  it  is  then  merged  in  this  parallel,  then 
passes  around  the  island  of  Madagascar  by  the  east,  keeping  20 
miles  ofiF  the  east  and  north  shore,  till  it  intersects  the  meridian 
at  Cape  Ambre.  From  this  point  the  limit  of  the  zone  is  deter- 
mined by  an  oblique  line,  which  extends  to  the  coast  of  Bdoochis- 
tan,  passing  20  miles  ofiF  Cape  Ras-el-Had"  (Art.  21). 

'^  For  purposes  of  investigation  and  trial,  each  signatory  Power 
engages  to  appoint  in  the  zone  in  question  territorial  or  consular 
authorities,  or  special  delegates,  competent  to  deal  with  the  cases 
covered  by  the  convention.  Such  a  magistrate,  when  an  armed 
arrested  vessel  is  turned  over  to  him,  must  proceed  to  make  a  full 
investigation  according  to  the  laws  of  his  own  country,  in  the 
presence  of  an  officer  belonging  to  the  foreign  cruiser.  If  it  is 
proved  that  a  flag  has  been  frequently  used,  the  arrested  vessel  is 
to  remain  at  the  disposal  of  the  captor  (Art.  51).  If  the  exam- 
ination shows  an  act  connected  with  the  slave  trade,  proved  by 
the  presence  on  board  of  slaves  destined  for  sale,  or  any  other 
offense  connected  with  the  slave  trade,  for  which  provision  is 
made  by  special  convention,  the  vessel  and  cargo  are  to  remain 
sequestrated  in  charge  of  the  magistrate.  The  captain  and  crew 
are  then  to  be  turned  over  for  trial  to  the  tribunal  of  the  nation 
whose  flag  they  used  (Arts.  54-57),  and  the  slaves  are  to  be  set  at 
liberty  as  soon  as  judgment  has  been  pronounced.  Damages 
are  to  be  allowed  where  a  vessel  has  been  illegally  arrested" 
(Arts.  53,  58).« 

An  International  Maritime  Bureau,  at  which  each  of  the  signa- 
tory Powers  may  be  represented  by  a  delegate,  shall  be  established 
at  Zanzibar  in  order  to  ^*  centralize  all  documents  and  informa- 
tion of  a  nature  to  facilitate  the  repression  of  the  slave  trade  in 
the  maritime  zone  "  (Arts.  74-80).** 

It  would  seem  that  there  has  been  an  honest  effort  on  the  part 
of  the  great  majority  of  the  Powers  concerned  to  enforce  the 

**  2  Moore,  Digest,  p.  950. 

**  Auxiliary  bureaus  may  also  be  established  and  a  "special  office  attacbed  to 
the  foreign  office  at  Brussels"  for  the  exchange  of  doounents  and  information 
between  the  Powers  (Arts.  81-85).  The  General  Act  of  the  Brussels  Conference 
aeems  to  have  been  ratified  by  all  the  signatory  Powers;  excepting  that,  owing 
to  jealousy  of  the  maritime  power  of  Great  Britain  in  the  Indian  Ocean,  the  French 
Chamber  of  Deputies  refused  to  ratify  Arts.  21-33  <^  42^-61  conceding  the  right 
of  visit  and  search  within  the  maritime  zone. 
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provisions  of  the  Berlin  Conference,  and  that,  as  a  consequence, 
the  African  slave  trade  is  practically  extinct  or  merely  sporadic 
by  sea,  and  on  its  way  to  extinction,  or  at  least  greatly  decreased, 
on  land.*^ 

In  view  of  the  work  of  the  Brussels  Conference  and  of  the 
numerous  treaties  providing  means  for  the  prevention  and  punish- 
ment of  this  traffic,  Lord  Stowell's  dictum  that  the  slave  trade  is 
not  a  crime  in  the  eyes  of  the  Law  of  Nations  can  scarcely  be  said 
to  be  longer  tenable.  True  it  is  not  piracy,  and  slavery  itself  is 
a  domestic  institution  which  International  Law  does  not,  strictly 
speaking,  condemn  as  illegal;  but  slave  trading  undoubtedly 
stands  condemned,  at  least  by  the  conventional  Law  of  Nations. 
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CHAPTER  XV 

THE  LAW  OP  THE  AERIAL  SPACE  IN  TIME  OP  PBACE^ 

217.  Criticism  of  the  Principles  Formulated  by  the  Insti- 
tute of  International  Law. — The  invention  of  wireless  telegraphy 
and  recent  improvements  in  the  aeroplane  and  dirigible  balloons 
have  greatly  extended  the  possibilities  of  international  aerial 
communication  and  navigation,  and  have  thus  rendered  necessary 
a  discussion  of  the  law  of  the  so-called  atrial  domain  in  works  on 
International  Law. 

During  its  session  at  Ghent  in  1906,  the  Institute  of  Interna- 
tional Law  adopted  the  following  principles :  "  The  air  is  free. 
In  time  of  peace  and  in  time  of  war,  States  have  over  it  only  the 
rights  necessary  for  their  self-preservation."  * 

These  principles,  which  were  based  upon  the  views  of  Fauchille* 

1  For  the  Law  of  A'&ial  Warfare,  see  infra,  ch.  28. 

*  Article  i  of  the  Regulations  adopted  by  the  Institute  for  Aerostats  and  Wireless 
Telegraphy.  21  Annuaire,  327-329.  Cf.  Art.  3  of  the  Rules  adopted  at  Madrid, 
in  191 1,  which  states  that  ''a^al  circulation  is  free/'  saving  the  rights  of  the  under- 
lying States  to  take  certain  measures  to  insure  security.  24  Annuaire,  346.  The 
rules  adopted  in  191 1  have  no  great  importance. 

The  following  is  the  text  of  the  remaining  articles  adopted  at  Ghent  in  so  far  as 
they  relate  to  the  Law  of  Peace: 

Art.  2.  —  In  default  of  special  arrangements,  the  rules  applicable  to  ordinary 
telegraphic  communication  are  applicable  to  communication  by  wireless  telegraphy. 

Art.  3.  —  Each  State  has  the  power  (facuUi),  to  the  degree  necessary  for  its 
security,  to  oppose,  above  its  territory  and  its  territorial  waters,  and  to  as  great  a 
height  as  it  may  find  useful,  the  passage  of  Hertzian  waves,  whether  these  be  emitted 
by  apparatus  belonging  to  the  State  or  by  private  apparatus  placed  upon  the  earth, 
on  board  a  vessel,  or  in  a  balloon. 

Art.  4.  —  In  case  of  the  prohibition  of  commimication  by  wireless  telegraphy, 
the  government  should  at  once  notify  the  other  governments  of  the  prohibition 
it  has  made. 

'  For  the  extremely  interesting  and  suggestive  views  of  M.  Fauchille,  the  bril- 
liant and  versatile  editor  of  the  Revue  ginSrale  de  droit  int.  public,  see  Bonfils 
(Fauchille),  Nos.  531,  i-io;  Le  domain  airien,  in  8  IS.  Z>.  /.  P.  (1901,  414--490; 
Rapports  a  Vlnsiitut  de  droit  int.,  m  19  and  21  Annuaire,  19-86  and  76-87;  and 
17  R.  D.I.  P  (1910),  5sff. 
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and  accepted  by  a  vote  of  14  against  9,  have  been  justly  criti- 
cised. They  are  not  in  agreement  with  recent  articles  and 
monographs^  on  this  subject,  and  do  not  answer  the  practical 
necessities  either  of  atrial  navigation  or  of  wireless  telegraphy, 
especially  in  time  of  war. 

218.  The  Correct  Prindples.  —  The  correct  principles  were 
undoubtedly  those  formulated  by  Professor  Westlake,  who 
proposed  the  following  alternative  article  at  the  above-named 
session  of  the  Institute :  "  The  State  has  a  right  of  sovereignty 
over  the  a^aJ  space  above  its  soil,  saving  a  right  of  inolSfensive 
passage  (usage)  for  balloons  and  other  aerial  machines  and  for 
communication  by  wireless  telegraphy."* 

219.  Territorial  Sovereignty  over  the  ASrial  Space. — From  the 
standpoint  of  State  or  mimidpal  law  there  can  be  little,  if  any, 
doubt  that  the  aerial  space  is  subject  to  the  territorial  sovereignty 
of  the  State  underneath,  at  least  as  far  as  it  can  be  utilized  or 
controlled.  ''  Justinian  tells  us  that  the  air,  like  the  high  seas,  is 
by  natural  right  common  to  all.  In  the  sense  that  all  can  breathe 
it  in  as  they  have  opportunity  this  is  certainly  true ;  but  it  can 
hardly  be  accepted  as  a  proposition  of  jurisprudence  with  respect 
to  its  use  for  the  support  of  a  vehicle  of  transportation."  • 

There  existed,  however,  another  principle  of  the  Civil  Law  which 
declared  that  the  lord  of  the  soil  was  also  lord  of  the  heavens 
{dominus  soli;  dominus  codt)i'  which,  with  certain  limitations 

*  See  especially  *  Baldwin  and  *Kuhn,  in  4  i4.  /.  (1910),  94  ff.  and  109  ff.; 
Grilnwald,  Das  Luftsckiff,  etc.  (1908) ;  Julliot,  De  la  proprieU  du  domain  airien 
(1909);  ^Meuier,  Luftschiffahrtsrecht  (1909);  Meyer,  Die  Erschliessung  des 
lA^lraumes  in  ikrem  rechdichen  Folgen  (1909);  Scimeeli,  Radioidegrapkie  und 
Vkkerreckl  (1908);  *  Fleischmann,  Grundgedanke  tines  Luftrechts  (1910);  and 
Wilson,  in  5  i4m.  Pol.  Sci.  Rev.  (loii),  171  ff. 

Meili,  on  the  other  hand,  stiU  supports  the  principles  laid  down  by  the  Institute 
of  International  Law.  See  especially  Das  Luftschiff  (1908)  and  Die  drahUose 
Telegrapkie  (1908). 

*  See  21  Annuaire  (1906),  297-299.  Westlake's  article  received  but  three  votes 
at  the  time  of  its  proposal  (1906)  to  the  Institute,  but  it  has  since  won  wide  support. 
Nearly  all  of  the  above-named  authorities  are  in  substantial  accord  with  its  pro- 
visbns. 

*  Baldwin,  in  4  i4.  /.  (1910),  95.  He  dtes  Inst.  I,  t,de  return  divisions,  §  i ; 
and  Digest,  1, 8,  de  dunsione  rerum,  §  2,  i. 

'  Julliot,  op.  cil.,  p.  7.  The  Roman  tradition  of  ownership  in  the  a&rial  space 
was  revived  in  the  later  Middle  Ages  and  came  down  to  Blackstone  through  Coke 
upon  Littleton.  Blackstone  says :  "  Land  hath  also,  in  its  legal  signification,  an 
indefinite  extent  upwards  as  wdl  as  downwards.    Cujus  est  solum  ejus  est  usque  ad 


234      ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

and  modifications,  appears  to  have  been  incorporated  into  our 
common  law.* 

220.  Why  Control  is  Necessary.  —  Control  of  the  aerial 
space  by  the  territorial  power  imdemeath  is  necessary  for  vari- 
ous purposes  in  time  of  peace  as  well  as  in  time  of  war.  As  far 
as  the  use  of  wireless  telegraphy  is  concerned,  it  is  necessary  in 
order  to  oppose  the  passage  of  Herzian  waves  to  the  degree  that 
the  security  or  interests  of  the  State  may  demand.*  In  respect 
to  aerial  navigation,  it  may  be  desirable  or  necessary  in  order 
to  prevent  espionage,  to  enforce  the  collection  of  customs  duties, 
maintain  sanitary  and  quarantine  regulations,  and  prevent 
various  crimes,  particularly  smuggling. 

221.  The  Nature  of  this  Control.  —  From  the  standpoint  of 
International  Law,  it  would  seem  that  the  State  imdemeath 
has  a  limited  right  of  territorial  sovereignty  or  jurisdiction  over 
the  aerial  space  above,  at  least  as  far  as  it  can  be  utilized  or 
controlled.^®  The  aerial  space  above  the  ocean  or  imoccupied 
territory  is  of  course  free ;  but  this  can  hardly  be  claimed  in 
respect  to  that  portion  of  the  atmosphere  above  the  territorial 
waters  (including  the   marginal   seas)  or  above  that  part  of 

co^um  is  the  maxim  of  the  law. ...  So  that  the  word  'land'  includes  not  only  the 
face  of  the  earth,  but  everything  under  it,  or  over  it,"  Cooley's  Blackstone  (4th  ed.), 
Bk.  II,  p.  18.     Cf.  Coke  upon  Littleton  (Thomas  ed.,  1836),  Bk.  II,  ch.  i. 

■  It  is  expressly  incorporated  into  the  codes  of  Germany,  France,  and  Switzer- 
land. For  citation  and  discussion  of  cases  bearing  on  the  rights  of  the  owner  of 
the  soil  in  the  United  States,  see  Baldwin  and  Kuhn,  in  4  i4.  /.  (1910),  102  ff.,  and 
123  ff.  As  far  as  the  State  is  concerned,  the  theory  of  ownership  has,  of  course, 
been  abandoned  for  that  of  imperium  or  territorial  sovereignty.  Griinwald  ap- 
pears to  stand  alone  in  cbnging  to  the  theory  of  dominium  or  ownership. 

For  citations  from  the  German,  French,  and  Swiss  codes,  see  4  i4.  /.  (1910), 98  f.| 
127  f.;  Julliot,  7  f. ;  and  Meurer,  13  ff. 

•  Art.  3  of  the  Rules  of  the  Institute.    See  note  2,  supra, 

'®  Some  publicists  favor  the  division  of  the  atrial  space,  for  purposes  of  jurisdic- 
tion, into  an  upper  and  a  lower  zone.  Rolland  (13  R.  D,  I.  P.,  58  ff.)  holds  the 
atmosphere  to  be  territorial  to  a  distance  of  330  meters.  Fauchille  favors  exclusive 
control  for  purposes  of  self-defense  to  a  distance  of  500  meters  (17  R.  D.  I.  P.,  60). 

A  number  of  the  older  authorities  favor  the  rule  or  principle  of  the  cannon  shot; 
but,  since  modem  aeronautic  cannon  are  said  to  have  a  vertical  range  of  5500, 
7400,  and  even  11,500  meters,  this  would  render  freedom  in  the  upper  zone  wholly 
illusory.  Besides,  the  analogy  between  the  marine  league  or  range  of  cannon  shot 
as  applied  to  the  ocean  and  atrial  space  soon  breaks  down.  In  the  case  of  the  ocean 
the  reasons  for  control  decrease  in  proportion  to  the  distance  from  the  shore;  in 
the  case  of  acSrial  space,  the  danger  (as,  e.g.  from  the  weight  of  falling  bodies)  may 
increase  in  proportion  to  the  distance  from  the  earth's  surface. 
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the  land  surface  of  the  earth  which  is  inhabited  by  peoples 
organized  into  political  communities. 

The  nature  of  this  control  appears  to  be  analogous  to  that 
exercised  over  a  State's  territorial  waters,  more  particularly  the 
marginal  seas,  straits,  and  international  rivers.  Foreign  air- 
ships should  be  granted  a  right  of  innocent  or  inolSfensive  passage ; 
and,  in  general,  the  same  rules  must  be  applicable  to  them  in 
the  territorial  atmosphere  as  are  applied  to  foreign  vessels  in 
territorial  waters.  Their  nationality  will  doubtless  be  deter- 
mined by  their  flag  or  registry ;  and,  though  in  principle  sub- 
ject to  the  jurisdiction  of  the  State  above  whose  territory  they 
pass,  they  will  be  practically  exempt  from  its  criminal  juris- 
diction except  in  respect  to  crimes  which  affect  the  interests  or 
disturb  the  peace  of  its  inhabitants.^ 
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danken  eines  Luftreckts  (1910) ;  Gareis,  in  MUnchner  neusien  NackricfUen 
(17  Feb.,  1909),  Nr.  39;  *  Griinwald,  Das  Luftschif^  etc.  (1908) ;  /Wrf.,  in  24 
Arckio  Oeffenl.  Rechts  (Heft  2,  1909),  190-201,  and  477  ff. ;  Hazeltine,  The 
Law  of  the  Air  (191 1) ;  Hilty,  in  19  Archiv  des  Offent,  Rechts  (1905),  87  ff. ; 
Holtzendorff,  in  2  Handbuch;  230;  Julliot,  De  la  proprieU  du  domain 
aSrien  (1909) ;  Jurisch,  GrundzUge  des  Luftrechts  (1877) ;  *  Kausen,  Die 
Radiotdegraphie  im  Vdlkerrecht  (1910);  Kenny,  in  4  Zeitschrift  (1910), 
472  ff.;  Kohler,  in  ^Zeitschrift  (1910),  588  ff.;  *Kulm,  in  4  i4.  /.  (1910), 
109  ff. ;  Liszt  (3d  ed.),  $  9,  p.  76 ;  Loubeye,  Les  principes  du  droit  airien 
(1911);  Lyklama,  Air  Sovereignty  (1910);  *  Meili,  Das  drahUose  Teleg- 
raphie  (1908) ;  Ibid.,  Das  Luftschiff,  etc.  (1908) ;  *  Meurer,  Luftschiffakrts- 
recht  (1909) ;  Ibid,,  in  16  R.  D.  I.  P.  (1909),  76  ff. ;  Meyer,  Die  Erschliessung 
des  Luftraumes,  etc.  (1909) ;  2  Mdrignhac,  398  ff. ;  i  Nys,  523-532 ;  Ibid.,  in 
34  R.  D.  /.,  501  ff. ;  Ibid.,  in  19  Annuaire,  86-114 ;  i  Rivier,  140  f. ;  Rolkuidi 
in  13  R.  D.  I.  P.  (1906)  58  ff. ;  Schneeli,  Radiotelegraphie  und  Vdlkerrecht 
(1908),  §S  7-13;  Sperl,  in  18  R.  D.  /.  P.  (1911),  473  ff-;  Schroeder,  Der 
Luftfiug,  etc.  (191 1);  Ullmann  (2d  ed.),  S  86,  p.  289,  and  $  147,  pp.  426- 
427 ;  Wilson  and  Tticker,  $  57 ;  Wilhelm,  in  18  7.  /•  D.  (1891),  440  ff., 
171  ff. ;  Wilson,  Int.  Law,  §§  30,  43 ;  Ibid.,  in  5  Am.  Pol.  Sci.  Rev.  (1911), 
171  ff.    For  fuller  Bibliographies,  see  Bonfils,  Kausen,  Meyer,  Sperl,  etc. 

^  This  would  at  least  be  the  case  with  private  airships.  Public  airships  will 
probably  enjoy  the  rights  and  privileges  of  so-called  ezterritoriality,  as  in  the  case 
of  public  vcsseb  or  warships. 


CHAPTER  XVI 

IlTDIVIDnALS  AS  OBJECTS  OF  INTERNATIONAL  LAW 

222.  Individuals  as  Objects  of  the  Law  of  Nations. — As 
stated  in  an  earlier  diapter/  individuals  are  objects  rather  than 
subjects  of  International  Law.  Inasmuch  as  their  international 
rights  and  obligations  are  mainly  secured  and  determined  by 
the  States  or  political  communities  to  which  they  belong,  their 
nationality  or  political  allegiance  is  a  matter  of  the  first  im- 
portance. 

223.  What  is  Nationality?  —  Nationality  is  usually  defined* 
as  the  status  or  tie  which  imites  an  individual  to  a  particular 
State.  It  involves  reciprocal  relations  of  allegiance  and  pro- 
tection, and  generally,  though  not  always,  implies  that  the 
individual  clothed  with  a  national  character  is  a  citizen*  or 
subject  of  the  State  to  which  he  owes  allegiance.  This  national 
character  is  determined  by  mimidpal  or  State  Law,  and  it  fre- 
quently happens  that  several  States  lay  claim  to  the  allegiance 
of  the  same  individual  (this  is  a  case  of  so-called  double  nation- 
ality) or  that  an  individual  is  left  without  any  nationality 
whatever  (the  Germans  call  it  Staatslos  or  HeimcUlos).  In  the 
former  case  conflicts  between  States  are  apt  to  arise  which  call 

1  See  supra,  note  on  pp.  92-93  n.  See,  in  addition,  Diena  in  16  R,  D.  I.  P. 
(1Q09),  5-7  fiF.  See  especially  z  Oppenheim,  §§  288-292,  for  a  good  discussion  and 
references  on  this  point. 

*  Nationality  as  here  defined  is  a  legal  term  and  should  be  distinguished  from  the 
vague  political  or  ethnological  sense  in  which  it  is  often  used.  Thus  we  speak  of 
an  individual  as  possessing  German,  Italian,  Polish,  or  even  Jewish  nationality, 
without  any  necessary  reference  to  a  particular  State. 

*  The  terms  citizen  and  subject  have  the  same  meaning  in  International  Law. 
Citizen  b  usually  applied  to  members  of  a  State  having  a  republican  form  of  govern- 
ment ;  subject  to  those  with  monarchical  institutions.  Thus  we  speak  of  British 
subjects  and  American  citizens.  Since  individuals  who  are  not  citizens  in  the  strict 
or  narrow  sense  are  sometimes  clothed  with  a  national  character,  the  tenn  national 
is  now  preferred  by  many  statesmen  and  publicists. 
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for  the  exerdse  of  the  greatest  tact  and  forbearance.  In  the 
latter  case  injustice  may  result  to  those  individuals  who  are  in 
a  sense  outlaws  from  the  standpoint  of  International  Law. 

I.   Native-born  Citizens  or  Subjects 

224.  Native-born  Citizens.  —  The  most  numerous  and  im- 
portant class  of  individuals  over  whom  a  State  claims  juris- 
diction are  native-bom  citizens  or  subjects.  But  when  it  comes 
to  the  application  of  this  term,  there  is  a  wide  divergence  in 
theory  and  practice. 

All  modem  legislation  supports  the  principle  that  children 
bom  within  the  territory  of  a  State  to  i>arents  who  are  them- 
selves citizens  are  clothed  with  the  nationality  of  their  parents. 
But  there  is  not  the  same  unanimity  in  respect  to  those  bom 
outside  the  State's  territory  to  parents  who  are  dtizens,  nor  in 
respect  to  those  bom  within  the  State's  territory  to  alien  parents. 

225.  The  jus  soU.  —  According  to  the  feudal  principle  of  the 
jus  soliy^  nationality  is  primarily  determined  by  the  place  or 
locality  of  birth.  Consequently,  children  bom  to  alien  parents 
within  the  State's  territory  are  clothed  with  its  nationality. 
If  carried  out  to  its  logical  conclusion,  this  system  would 
also  require  that  those  bom  outside  the  State's  territory  to 
parents  who  are  citizens  should  not  inherit  the  nationality  of 
their  parents.  But  this  conclusion  is  not  drawn  nowadays.* 
Modem  States  are  practically  unanimous  in  claiming  for  chil- 
dren bom  abroad  to  its  citizens  the  nationality  of  their  parents.* 

They«5  soli  prevails  in  principle  in  Great  Britain,  the  United 
States,  Portugal,  and  most  of  the  States  of  Latin  America. 

226.  The  jus  sangumb.  —  According  to  the  Roman  and  early 
Germanic  principle  of  the  jus  sanguiniSy  nationality  is  based 

^  The  jus  soli  is  of  feudal  origin  and  was  originally  based  upon  the  territorial 
relation  of  a  fief  to  its  lord.  During  the  Middle  Ages  it  gradually  supplanted  the 
more  ancient  jus  sanguinis j  which  was  again  given  wide  currency  in  Europe  through 
the  adoption  of  the  Napoleonic  Code. 

*  However,  this  seems  to  have  been  the  doctrine  of  the  French  publicists  of  the 
old  r^ime.  See  the  citation  from  Bacquet,  in  Weiss,  Manuel  de  droit  int.  privi, 
p.  7,  and  I  Traiti,  43. 

•  But  many  American  States  (including  the  United  States)  only  actually  daim 
those  who  show  an  intention  to  reside  in  the  country  of  their  origin.  Others  grant 
them  the  right  of  option  after  they  have  attained  their  majority. 
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primarily  upon  descent  or  parentage.^  Thus,  according  to  this 
system,  children  bom  outside  a  State's  territory  to  parents  who 
are  citizens,  are  clothed  with  the  nationality  of  their  parents, 
whereas  those  bom  within  a  State's  territory  to  alien  parents 
are  regarded  as  foreigners. 

This  system  prevails  in  Germany,  Austria,  Hungary,  Sweden, 
and  Switzerland. 

227.  Mixed  Systems.  —  A  mixed  system  prevails  in  France, 
Belgium,  Holland,  Greece,  Turkey,  Russia,  Spain,  Italy,  etc. 
In  France,  e.g.  (which  may  be  regarded  as  a  type  of  this  class 
of  States),  every  child  of  a  Frenchman  is  held  to  be  of  French 
nationality,  whether  bom  in  France  or  abroad;  whereas  an 
individual  bom  in  France  to  alien  parents,  and  not  domicQed 
in  France  at  the  age  of  majority,  is  regarded  as  a  foreigner. 
But  until  the  completion  of  his  twenty-second  year,  such  an 
individual  has  the  option  of  making  an  act  of  submission  by 
declaring  his  intention  to  acquire  a  French  domicile ;  and  if 
he  acquires  such  a  domicile  within  a  year  after  his  act  of  sub- 
mission, he  may  claim  French  nationality  by  means  of  a  decla- 
ration which  will  be  registered  with  the  Ministry  of  Justice.* 

^  The  jus  sanguinis  was  not  merely  a  Roman  and  early  Germanic  oonceptioii, 
but  this  principle  of  inheritance  or  descent  may  be  said  to  have  been  that  of  antiq- 
uity itself.  As  stated  above,  it  was  incorporated  into  the  Napoleonic  Code,  and 
was  thus  given  a  wide  currency  in  Europe. 

The  Civil  Code  of  Napoleon  (1804)  does  not  dedare  in  express  terms  that  chil- 
dren inherit  the  nationality  of  their  parents.  Art.  9,  §  i  gave  to  a  child  bom  to 
alien  parents  on  French  soil,  and  who  is  not  domiciled  in  France  at  the  time  of  his 
majority  (those  having  French  domicfle  being  considered  French  unless  they  have 
made  a  contrary  choice),  the  right  to  choose  French  nationality  within  a  year  after 
attaining  his  majority,  provided  he  acquires  a  French  domicile  within  a  year  after 
his  declaration. 

Art.  10,  §  I  simply  declares  that  "every  child  bom  of  a  Frenchman  in  a  foreign 
country  is  French."  The  new  Art  8,  §  i"  of  the  CivO  Code  (law  of  1889)  is  thus 
conceived :  "Any  individual  bom  of  a  Frenchman  in  France  or  abroad  is  French." 
For  the  text  of  the  law  of  1889,  see  Andreani,  La  condition  des  Grangers  en  Franu 
(1907),  ch.  3,  pp.  Ill  flf.,  or  2  Sieber,  Das  Staatshurgerrechiy  etc  (1907),  86  ff. 

"Every  individual  bom  in  France  to  foreign  parents  (one  of  whom  is  himself 
bom  there)  is  French,  saving  the  privilege  (if  it  is  the  mother  who  is  bom  in  France) 
of  declining  French  nationality  within  the  jrear  following  his  majority."  Art  i, 
§  3°  of  the  law  of  1893.  See  Andreani,  p.  123.  For  an  English  translation  of  the 
laws  of  1899  and  1893,  see  Report  on  CitisenshiPt  etc.,  72  House  Doc,  No.  326, 
59th  Cong.,  2d  sess.  (1906-1907),  317  ft, 

'  Cogordan,  La  nationality  (2d  ed.),  81.  For  a  commentary  on  Art.  9  of  the 
Civil  Code  and  Art.  8,  §  4"*  of  the  law  of  1889,  see  Cogordan,  §  5.  This  artide  if 
slightly  modified  by  the  law  of  1893.    See  Andreani,  123  f. 
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Every  individual  bom  in  France  to  a  foreigner  and  who  is  domi- 
ciled there  at  the  time  of  his  majority  is  regarded  as  French 
unless,  within  the  year  following  his  majority,  he  has  declined 
French  nationality  and  proved  that  he  has  preserved  the  national- 
ity of  his  parents  by  means  of  an  attestation  drawn  up  in  due 
form  by  his  government.* 

Some  special  comments  on  the  practice  of  Great  Britain  and 
the  United  States  may  be  found  useful. 

228.  Native-born  British  Subjects.  —  England  formerly  stood 
almost  exclusively  upon  the  ground  of  the  jiis  soli,  and  claimed 
the  allegiance  of  all  children  bom  to  aliens  on  British  soil  or 
within  British  jurisdiction,"^  as  well  as  the  children  bom  to 
British  subjects  abroad.  But  since  1870  the  right  of  legitimate 
children  bom  to  alien  parents  within  British  jurisdiction  to 
acquire  the  nationality  of  their  parents  by  means  of  a  declara- 
tion of  alienage  at  the  age  of  majority,  is  recognized. 

Since  the  passage  of  the  Naturalization  Act  of  1870,  the 
following  may  be  regarded  as  native-bom  British  subjects: 

"  (i)  Persons  bom  within  the  British  dominions  or  on  board 
British  ships  on  the  high  seas  or  in  foreign  territorial  waters, 
whether  bom  of  British  or  alien  parents,  and  whether  legitimate 
or  illegitimate,  provided  that,  if  legitimate  children  bom  of 
alien  parents,  and  if  of  the  age  of  twenty-one  years  or  more, 
they  have  not  made  a  declaration  of  alienage,  in  accordance 
with  the  provisions  of  the  Naturalization  Act  of  1870.^ 

*  Co^rdan,  84.  He  must  also  produce  a  certificate  showing  that  he  has  com- 
plied with  the  military  law  of  his  country. 

Some  minor  points  in  the  laws  on  nationality  may  here  be  noted :  The  nation- 
ality of  foundlings  is  governed  by  the  jus  soli.  Ulegitimate  children  usually 
inherit  the  nationality  of  their  mother,  though  they  may  acquire  the  nationality  of 
the  father  through  subsequent  legitimation.  The  nationality  of  the  wife  is  gener- 
ally XDefged  in  that  of  her  husband.  Thus,  when  a  woman  marries  a  foreigner, 
she  usually  loses  her  former  nationality. 

'^  There  were,  however,  several  exceptions '.  (i)  Children  of  foreign  ambassadors. 
(2)  Children  bom  to  an  enemy  father  at  a  place  within  the  British  dominions,  but  in 
mflitary  occupation  of  an  enemy  State.  (3)  Children  of  persons  attainted  of  high 
treason,  or  in  the  actual  service  of  any  foreign  prince  or  State  at  enmity  with 
Great  Britain  at  the  time  of  the  birth  of  such  children.  See  Hall,  Foreign  Powers 
and  Jurisdiction  of  the  British  Crown  (1894),  18-19  n. 

Children  bom  abroad  to  any  whose  fathers  are  in  the  military  service  of  the  Crown 
have  also  hem  considered  British  subjects,  at  least  since  the  statute  of  Edward  III, 
as  also  those  bom  on  board  a  British  ship  on  the  high  seas.  Piggott,  Nationality, 
J,  42-46. 

"  Thus,  "a  child  bom  of  foreign  parents  even  during  an  accidental  stay  is  fully. 
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'^  (2)  Legitimate  children  and  grandchildren  by  male  descent, 
of  British  subjects,  bom  out  of  the  dominions  of  the  crown.^ 

''  (3)  Persons  whose  father,  being  a  British  subject^  or  whose 
mother  being  a  British  subject  and  a  widow,  has  become  nat- 
uralized during  the  infancy  of  such  persons  in  a  coimtry  under 
the  laws  of  which  infant  children  do  not  become  naturalized 
by  the  naturalization  of  their  parents;  and  like  persons,  not- 
withstanding that  they  have  become  naturalized  by  the  nat- 
Tiralization  of  their  parents,  if  they  have  not  during  infancy 
been  resident^^  within  the  meaning  of  section  10  of  the  Act 
of  1870,  in  the  country  where  the  father  or  mother  is  natural- 
ized." " 

229.  Native-born  Citizens  of  the  United  States.  —  In  the 
United  States,  the  principle  of  jus  soli  of  the  common  law  was 
followed,  and  it  was  held  that  '^  children  bom  in  the  United 
States  of  alien  parents,  who  have  never  been  naturalized,  are 
native  citizens  of  the  United  States."  " 

The  Civil  Rights  Act  of  1866  (the  first  law  containing  a  pro- 
vision on  this  subject)  declared :  '^  All  persons  bom  in  the 
United  States  and  not  stibject  to  any  foreign  Powers  excluding 
Indians  not  taxed,  are  declared  to  be  citizens  of  the  United 
States."  *•    But  the  modifying  phrase  set  in  italics  appears  to 


and  until  the  age  of  twenty-one  years,  irretrievably  a  British  subject."  Hall,  op. 
cU.f  20. 

1-  ''4  Geo.  II,  c.  21,  and  13  Geo.  Ill,  c.  21.  The  meaning  of  these  Acts  was 
decided  in  De  Geer  v.  Stone  (22  Ch.  D.,  243)  to  be  that  *  the  grandchild  bom  abroad, 
whose  father  was  also  bom  abroad,  being  respectively  grandchild  and  child  of  a 
man  who  was  by  the  common  law  a  natural  bom  British  subject,  would  be  himself 
a  natural  bom  British  subject,  but  that  his  chUdren  bom  abroad  would  be  aliens.' " 
Hall,  iQ  n.  But  Great  Britain  does  not  pretend  to  afford  protection  to  such  sub- 
jects if  claimed  by  the  coimtry  in  which  they  are  bom.    Ibid,^  66. 

^'  On  the  probable  meaning  of  the  term  resident  in  this  connection,  see  Hall, 
Jurisdictiony  etc.,  §  17. 

'*  Ihid.y  pp.  18-19.  Subject  to  certain  exceptions,  such  as  foreign  naturalizatioa 
or  a  declaration  of  alienage,  the  following  are  the  main  classes  of  natural  bom 
British  subjects:  {a)  Children  bom  within  the  dominions,  (h)  Children  bom 
abroad  of  a  father  who  falls  within  category  a.  (c)  Children  bom  abroad  of  a  per- 
son who  falls  within  category  b.    For  this  classification,  see  i  Piggott,  NatianalUyf 

S3. 

**  3  Moore,  Digest,  p.  277. 

^*  Revised  Statutes^  §  1992.    See  Moore,  op  cil.    The  italicised  phrase  appears  to 

have  meant  that  if  it  be  shown  that  one  bom  in  the  United  States  owes  allegiance 

to  another  State,  he  is  not  a  citizen  of  the  United  States.    Art.  ''  NaUonality," 
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have  been  rendered  null  and  void  by  the  adoption  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States :  ''  All  per- 
sons bom  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof  ^  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside."  ^^ 

The  Act  of  Congress  of  1855  declared :  ^^  All  children  hereto* 
fore  or  hereafter  bom  out  of  the  limits  and  jurisdiction  of  the 
United  States,  whose  fathers  were  or  may  be  at  the  time  of  their 
birth  citizens  thereof,  are  declared  to  be  citizens  of  the  United 
States ;  but  the  rights  of  citizenship  shall  not  descend  to  children 
whose  fathers  never  resided  in  the  United  States.**  ^ 

in  3  Labi's  Cyclopedia.    A  different  view  is  held  by  Van  Dyne,  CUitmskip, 
No.  2. 

For  a  review  of  the  juridical  dicla  to  the  effect  that  the  phrase  "subject  to  the 
jurisdiction  thereof"  in  the  Fourteenth  Amendment  also  included  children  who  bore 
a  foreign  allegianoe  Jure  sanf^uiniSf  see  Moore's  Am.  Notes  in  the  first  edition  of 
Dice/s  Conflict  of  Laws  (1896),  201.  These  valuable  notes  have  unfortunately 
been  omitted  in  the  second  edition  (1908)  of  this  excellent  work. 

'^  The  phrase  set  in  HaOcs  does  not  appear  to  exclude  children  subject  to  a  foreign 
Power  by  reason  of  Sijure  sanguinis  allegiance,  but  merely  excludes  children  bom  in 
the  United  States  of  diplomatic  agents  and  Indians  stiU  living  in  tribal  relations. 
It  is  also  believed  to  exclude  children  of  alien  enemies  in  hostile  occupation  of  the 
United  SUtes. 

In  the  leading  case  of  United  States  v.  Wong  Khn  Ark  (1988),  169  U.  S.  649,  our 
Supreme  Court  held  that  ''a  child  bom  in  the  United  States,  whose  parents,  though 
of  Chinese  descent  and  subjects  of  the  Emperor  of  China,  are  domiciled  in  the 
United  States,  is  a  citizen  of  the  United  States  by  birth,  within  the  meaning  of  the 
Fourteenth  Amendment."  3  Moore,  Digest^  p.  280.  See  also  In  re  Look  Tin  Sing 
(1884),  31  Fed.  Rep.  905 ;  *  JEx  parte  Ckin  King  (x888),  35  Fed.  Rep.  354,  and  Scott 
Cases,  379;  and  the  other  cases  cited  in  3  Moore,  280,  and  i  Willoughby,  §  125. 

The  decisions  of  the  Department  of  State  do  not  appear  always  to  have  agreed 
with  those  of  the  courts.  For  example,  in  Hausding*s  Case  (1885),  Secretary  Fre- 
iing^uysen  supported  Mr.  Kasson,  U.  S.  minister  to  Germany,  m  the  opinion  that  one 
Ludwig  Hausding,  who  was  bom  in  the  United  States  of  a  Saxon  subject,  but  who 
had  resided  m  Saxony  since  his  infancy,  was  not  entitled  to  a  passport  as  a  citizen 
of  the  United  States.  And  this  in  spite  of  the  fact  that  his  father  had,  subsequently 
to  his  birth,  become  a  naturalized  citizen  of  the  United  States.  "The  fact  of  birth 
under  dromistances  implying  alien  subjection,  establishes  of  itself  no  right  of  citi- 
zenship." This  case  may  possibly  be  harmonized  with  the  Chinese  cases,  cited 
above,  on  the  theory  that  Hausding  had  never  shown  any  fixed  or  definite  intention 
to  return,  such  as  was  manifested  in  the  case  of  the  subjects  of  the  Emperor  of  China. 
But  the  fact  remains  that  the  State  Department  gave  the  Fourteentii  Amendment 
a  different  construction  from  that  given  by  the  Federal  Courts.  This  former  con- 
struction of  the  State  Department  has,  however,  since  been  abandoned. 

On  Hausding's  Case,  see  3  Moore,  278-279,  and  Snow,  Casa,  222-223.     For 
two  other  somewhat  similar  cases,  see  3  Moore,  279-280. 

"  §  1993  of  the  Revised  Statutes  of  the  United  States,  mcorporating  the  pro- 
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The  Act  of  1907  declares :  "  AU  children  bom  outside  the 
limits  of  the  United  States  who  are  citizens  thereof  in  accordance 
with  the  provisions  of  section  1993  of  the  Revised  Statutes  of 
the  United  States  and  who  continue  to  reside  outside  the  United 
States  shall,  in  order  to  receive  the  protection  of  this  Govern- 
ment, be  required  upon  reaching  the  age  of  eighteen  years  to 
record  at  an  American  consulate  their  intention  to  become 
residents  and  remain  citizens  of  the  United  States  and  shall  be 
further  required  to  take  the  oath  of  allegiance  to  the  United 
States  upon  attaining  their  majority."  ^' 

II.  Naturalized  Citizens  or  Subjects 

230.  Naturalized  Citizens.  —  Another  important  class  of 
citizens,  especially  in  the  United  States,  are  naturalized  citizens 
or  subjects.  These  are  "  persons  between  whom  and  the  State 
the  tie  of  allegiance  has  been  artificially  created  by  a  process 
termed  naturalization."  ^  "  Naturalization  in  the  narrower  sense 
of  the  term,  in  contradistinction  to  naturalization  through  mar- 
riage, legitimation,  option,  domicile,  and  appointment  as  govern- 
ment official,  may  be  defined  as  the  reception  of  a  foreigner  into 
the  citizenship  of  a  State  through  a  formal  act  on  application  of  the 
individual."  ^^  It  is  in  this  narrower  sense  that  we  shall  use  the 
term. 

visions  of  the  act  of  Feb.  10,  1855.  See  3  Moore,  p.  282.  Hence  an  illegitimate 
child  born  abroad  of  an  American  woman  is  not  a  citizen  of  the  United  States.  The 
provision  set  in  ilalics  does  not  apply  to  members  in  Turkey  of  a  community  of 
citizens  of  the  United  States  (for  these  enjoy  extraterritorial  privileges),  and  "it 
is  believed  that  the  limitations  of  the  act  do  not  apply  to  a  country  like  Samoa  where 
citizens  of  the  United  States,  although  beyond  the  limits  thereof,  are  not  outside 
its  jurisdiction,  but  subject  thereto  under  express  conventional  provi^ons.'"  3 
Moore,  287-288. 

1^  §  6  of  The  Act  of  1907  in  "  Reference  to  the  Expatriation  of  Citizens  and  their 
Protection  abroad.  Set  Supplement  to  i  i4.  /.  (1907),  259 ;  or  Van  Dyne,  Natural' 
ization^  App.,  440. 

§  5  of  this  Act  declares :  "That  a  child  bom  without  the  United  States  of  alien 
parents  shall  be  deemed  a  citizen  of  the  United  States  by  virtue  of  the  naturaliza- 
tion of  or  resumption  of  American  citizenship  by  the  parent :  Provided^  That  such 
naturalization  of  or  resumption  takes  place  during  the  minority  of  such  child; 
And  provided  further,  That  the  citizenship  of  such  minor  child  shall  begin  at  the  time 
such  minor  child  begins  to  reside  permanently  in  the  United  States.*' 

"Lawrence,  Principles  (3d  ed.),  §  115.  Cf.  Ibid,  (4th  ed,),  §  95.  It  corre- 
sponds to  the  ancient  practice  of  adoption. 

^  Slightly  adapted  from  i  Oppenheim,  §  303.    C/.  Ihid,^  {  299.    In  the  wider 
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Naturalization  is  regulated  by  mimidpal  or  State  law,  but  it  is 
of  special  importance  to  students  and  statesmen,  since  the  con* 
fiict  of  legislation  on  the  subject  may  give  rise  to  serious  inter- 
national conflicts. 

Some  authorities  and  legislators  have  maintained  that  the  indi- 
vidual has  a  natural  right  of  expatriation,  i.e.  to  transfer  his  alle- 
giance and  claim  to  protection  from  one  sovereign  to  another 
at  will,  and  that  this  right  is  guaranteed  by  the  Law  of  Nations. 
The  United  States  has  especially  championed  this  view  since 
1868,^  even  at  times  undertaking  to  protect  its  naturalized  dti- 


sense,  natundization  may  take  place  without  special  formalities,  as  where  a  foreign 
wife  acquires  the  nationality  of  her  husband. 

There  is  also  a  process  of  collective  naturalization,  as  when  a  country  or  province 
is  annexed  or  incorporated  by  another.  See  especially  3  Moore,  Digest ,  §§  379- 
380;  and  Van  Dyne,  Naturalization ^  ch.  4.  Several  of  the  Latin-American  States, 
as,  e.g.  Brazil,  Mexico,  Peru,  consider  such  acts  as  the  purchase  of  real  estate,  or 
residence  for  a  term  of  years,  as  ipso  facto  evidence  of  naturalization.  3  Moore, 
{  318;  Hall,  Foreign  Powers  and  Jurisdiction^  etc.,  49-50  n. ;  and  2  Calvo,  §§ 
643-664  (on  Venezuela). 

^  Roused  to  a  fever  heat  of  excitement  by  the  refusal  of  England  to  grant  the 
right  of  trial  by  muted  juries  to  naturalized  American  citizens  accused  of  Irish 
(Fenian)  outrages,  Congress  passed  the  famous  Act  of  1 868  declaring  expatriation  to 
be  "a  natural  and  inherent  right  of  all  people,'*  and  denouncing  as  inconsistent 
with  the  fimdamental  principles  of  the  republic  "any  declaration,  instruction,  opin- 
ion, order,  or  decision  of  any  officers  of  this  Government,  which  denies,  restricts, 
impairs,  or  questions  the  right  of  expatriation."  It  was  also  enacted  that  "ail 
naturalized  citizens  of  the  United  States,  while  in  foreign  States,  are  entitled  to, 
and  shall  receive  from  this  Government  the  same  protection  of  persons  and  property 
that  is  accorded  to  native-bom  citizens  in  like  situations  and  circumstances."  3 
Moore,  Digest,  §  439,  or  Scott,  Cases,  375. 

Prior  to  1868  the  courts  and  legal  authorities  in  the  United  States  accepted  the 
conmion-law  doctrine  that  a  subject  or  citizen  cannot  renounce  his  allegiance  with- 
out the  consent  of  his  Government.  See  especially  the  Case  of  MacDonald  (1747). 
and  William's  Case,  Scot^,  Cases,  370  and  372 ;  the  judicial  opinions  on  Ballard* s 
and  Talbot*s  citizenship,  in  3  Moore,  §  532.  For  references  to  the  older  authorities, 
5ee/W/.,§43i,p.  552. 

Not  until  1845-1848,  when  James  Buchanan  was  Secretary  of  State,  did  our 
State  Department  claim  that  naturalized  American  citizens  were  entitled  to  the 
same  degree  of  protection  as  native-bom  citizens  in  the  country  of  their  origin. 
After  1848  Secretary  Webster  reverted  to  the  earlier  mle  laid  down  in  1840  by  Mr. 
Wheaton,  minister  to  Pmssia,  in  the  case  of  Mr.  Knocke,  a  naturalized  American 
citizen  who  had  been  forced  to  enter  the  Prussian  army  after  his  retum  to  Prussia. 
"Had  you  remained  in  the  United  States  or  visited  any  other  foreign  country  except 
Prussia  on  your  lawful  business,  you  would  have  been  protected  by  the  American 
authorities  at  home  and  abroad,  in  the  enjoyment  of  all  your  rights  and  privileges  as 
a  naturalized  dtizen  of  the  United  States.  But,  having  returned  to  the  country  of 
your  birth,  your  native  domicile  and  national  character  revert  (so  long  as  you  remain 
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zens  without  respecting  the  rights  of  the  country  of  their  origin, 
but,  within  recent  years,  our  Government  appears  to  have  aban- 
doned its  extreme  and  indefensible  attitude  in  this  matter. 

in  the  Prussian  dominions),  and  you  are  bound  in  aU  respects  to  obey  the  laws 
exactly  as  if  you  had  never  emigrated."    3  Moore,  p.  564. 

Replying  to  an  inquiry  whether  M.  Depierre  (a  native  of  France,  but  a  natnial- 
ized  citizen  of  the  United  States)  could  *' expect  the  protection  of  this  Government  in 
that  country,  when  proceeding  thither  with  a  passport''  from  the  Department  of 
State,  Secretary  Webster  said  in  1852 :  "  If ,  as  is  understood  to  be  the  fact,  the  Gov- 
ernment of  France  does  not  acknowledge  the  right  of  natives  of  that  countiy  to 
renounce  their  allegiance,  it  may  lawfully  claim  their  services  when  found  within 
French  jurisdiction."  3  Moore,  p.  567.  Similar  ground  was  taken  by  Secretary 
Everett  in  1853,  Secretary  Marcy  in  1855,  and  Attorney-General  Gushing  in  1856. 

During  Buchanan's  Presidency,  the  State  Department  again  changed  its  tone. 
In  1859,  Secretary  Gass  instructed  Mr.  Wright,  American  Minister  to  Prussia,  to 
demand  the  immediate  discharge  of  Christian  Ernst,  a  naturalized  American  citizen, 
from  compulsory  military  service  in  Hanover  on  the  groimd  that  the  offense  charged 
—  evasion  of  military  service  —  had  not  been  committed  before  the  emigration  of 
Ernst  to  the  United  States  at  the  age  of  nineteen.  In  these  instructions,  which  were 
issued  in  circular  form  to  other  Governments,  President  Buchanan  (the  views 
expressed  were  really  his)  took  the  broad  ground  that  **  the  moment  a  foreigner 
becomes  naturalized  hb  allegiance  to  his  native  country  is  severed  forever.  He 
experiences  a  new  political  birth.  A  broad  and  impassable  line  separates  him  from 
his  native  country.  .  .  .  Should  he  return  to  his  native  country,  he  returns  as  an 
American  citizen  and  in  no  other  character.  In  order  to  entitle  his  original  govern- 
ment to  punish  him  for  an  offense,  this  must  have  been  conunitted  while  he  was 
subject  and  owed  allegiance  to  that  government. ...  It  must  have  been  of  such  a 
character  that  he  might  have  been  tried  and  punished  for  it  at  the  moment  of  his 
departure."    3  Moore,  pp.  S74-S7S« 

During  the  Givil  War  Secretary  Seward  permitted  the  controversy  to  rest.  It 
was  soon  afterward  revived  in  connection  with  the  Fenian  outrages  in  Ireland  and 
led  to  the  Act  of  1868,  cited  above.  In  the  same  year  the  historian  Bancroft,  then 
United  States  Minister  to  Prussia,  negotiated  a  Treaty  of  Naturalization  with 
Prince  Bismarck  in  behalf  of  the  North  German  Confederation  which  had  been 
formed  in  1866  and  which  four  years  later  (1870)  developed  into  the  German 
Empire.  It  was  followed  by  the  conclusion  of  similar  treaties  with  other  German 
States  the  same  year  (1868). 

The  Bancroft  or  German  treaties  provide  for  the  reciprocal  recognition  of  natural- 
ization combined  with  five  years'  uninterrupted  residence.  But  if  the  naturalized 
emigrant  returns  to  the  country  of  his  origin,  he  is  liable  to  punishment  for  offenses 
(such  as  evasion  of  military  service)  committed  before  his  emigration  unless  the 
liability  has  ceased  through  prescription.  If  the  returning  emigrant  renews,  without 
Intent  to  return,  his  residence  in  the  old  country,  he  shall  be  deemed  to  have 
renounced  his  naturalization  in  the  new;  and  a  presumption  of  an  intention  not  to 
return  and  of  consequent  loss  of  the  newly  acquired  nationality  arises  after  a  resi- 
dence of  more  than  two  years  in  the  old  country. 

For  various  Naturalization  Conventions  to  which  the  United  States  is  a  party* 
see  Van  Dyne,  Naturalization,  App.,  44  ff. 

The  Treaty  of  Naturalization  between  the  United  States  and  Great  Britaha 
(1870)  merely  provides  for  a  reciprocal  recognition  of  the  naturalization  of  British 
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Though  nearly  all  States  now  permit  the  expatriation  of  their 
citizens,'  they  do  so  at  their  own  discretion.    Consequently,  the  so- 
called  right  of  expatriation  is  not  a  principle  of  International  Law. 
231.  Naturalization  in  Great  Britain.  —  Until  1870,  England 


subjects  or  American  dtizens,  and  the  resumption  of  British  or  American  national- 
ity.   For  commentary,  see  i  Piggott,  NaHonalUy,  ch.  17. 

The  United  States  has  also  concluded  Treaties  of  Naturalization  with  Belgium 
(1868),  Sweden  and  Norway  (1869),  Austria-Hungary  (1870),  Ecuador  (1872), 
Denmark  (1872),  Hayti  (1Q02),  Sui  Salvador  (1908),  Portugal  (1908),  Honduras 
(1908),  Uruguay  (1908),  and  Peru  (1907).  These  treaties  are  mainly  drawn  on  the 
line  of  the  German  treaties,  referred  to  above.  The  treaties  with  San  Salvador, 
Portugal,  Uruguay,  and  Peru,  which  are  of  special  interest  as  illustrating  the  present 
views  of  our  Government,  are  printed  in  2,  3,  and  4  Supplement  to  A,  J.  (1908- 
1910),  342-343,  159-160,  284-285,  134-135  respectively. 

Owing  to  their  stringent  enforcement  of  military  conscription,  our  main  conflicts 
have  been  with  Germany,  Austria-Himgary,  and  Russia.  These  countries  fre- 
quently resort  to  expulsion  of  natiiralized  Americans  even  in  apparent  violation  of 
treaty  rights.  But  our  Government  appears  now  to  have  receded  from  the  extreme 
and  untenable  positions  which  it  has  sometimes  assumed,  except  in  the  case  of  the 
Russian  Jews  (191 1). 

For  the  subject-matter  of  this  note,  see  especially  3  Moore,  Digest,  particularly 
§S  390-407, 431-440, 453 ;  Moore,  American  Diplomacy ,  ch.  7 ;  and  Art.  on  "  Nation- 
aUty,"  in  2  Lalor,  Cyclopedia, 

"  Russia  and  Turkey  seem  to  be  the  only  countries  which  to-day  deny  to  their 
natural-bom  citizens  or  subjects  the  right  of  expatriation  without  special  permis- 
sion of  the  Government.  The  Argentine  Republic  refuses  to  allow  its  dtizens  to 
separate  from  the  State  in  any  case. 

French  nationality  may  be  lost  through  naturalization  abroad,  declination,  accept- 
ance of  public  office  under  a  foreign  government  without  permission  of  his  own 
government,  or  the  acceptance,  without  authorization  of  his  government,  of  foreign 
military  service. 

German  nationality  may  be  lost  by  release,  dismissal,  marriage  (in  certain  cases), 
legitimation,  or  residence  of  ten  years  abroad. 

In  Italy  citizenship  is  lost  by  express  renunciation  and  subsequent  emigration, 
by  naturalization  in  a  foreign  State  without  permission  of  the  Italian  Government, 
or  by  foreign  military  service.  But  expatriated  Italians  are  not  absolved  from  the 
obligations  of  military  service. 

By  Austrian  law  those  who  emigrate  with  permission  lose  their  character  as 
Austrian  subjects,  and  are  regarded  as  foreigners;  those  emigrating  without  per- 
mission lose  their  rights  as  subjects  of  Austria,  but  their  rights  as  naturalized  for- 
eigners are  i^paltently  disregarded. 

Hungarian  nadonality  is  lost  by  liberation  from  allegiance  granted  by  the  State 
or  by  unauthorized  and  uninterrupted  absence  during  ten  years. 

Spain  recognizes  the  naturalization  of  Spaniards  abroad,  but  claims  that  this  does 
not  free  them  from  obligations  to  Spain,  unless  it  shall  have  been  obtained  with 
the  knowledge  and  consent  of  the  Spanish  government. 

In  most  countries  naturalization  abroad  frees  the  one  naturalised  from  obliga- 
tions toward  the  mother  country. 

For  the  subject  matter  of  this  note,  see  especially :  Hall,  Foreign  JunsdicHon^ 
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held  to  the  equally  indefensible  doctrine  of  perpetual  allegiance 
—  nemo  potest  exuere  patriam  —  and  refused  to  recognize  any 
right  of  expatriation  on  the  part  of  her  subjects.  But  she 
abandoned  this  illiberal  attitude  in  1870,  when  she  not  only 
recognized  the  right  of  expatriation  of  her  own  subjects,  but 
provided  improved  facilities  for  the  naturalization  of  foreigners.** 

"  By  the  seventh  section  of  the  Naturalization  Act  of  1870, 
any  alien  who  has  resided  in  the  United  Kingdom  for  not  less 
than  five  years,  or  who  has  been  in  the  service  of  the  Crown 
for  a  like  period,  and  who  intends  to  reside  ^  in  the  United  King- 
dom or  to  serve  under  the  Crown  may,  at  the  discretion  of  a  Secre- 
tary of  State,  be  granted  a  certificate  of  naturalization  which 
carries  with  it  all  the  rights  and  obligations  of  a  British  subject 
within  the  United  Kingdom."  ^ 

"  An  alien  to  whom  a  certificate  of  naturalization  is  granted 
shall  in  the  United  Kingdom  be  entitled  to  all  political  and 
other  rights,  powers,  and  privileges,  and  be  subject  to  all  obliga- 
tions, to  which  a  natural-bom  British  subject  is  entitled  or 
subject  in  the  United  Kingdom,  with  this  qualification,  that  he 
shall  not,  when  within  the  limits  of  the  foreign  State  of  which  he 
was  a  subject  previously  to  obtaining  his  certificate  of  naturali- 
zation, be  deemed  to  be  a  British  subject  imless  he  has  ceased 
to  be  a  subject  of  that  State  in  pursuance  of  the  laws  thereof, 
or  in  pursuance  of  a  treaty  to  that  effect."  ^ 

etc.,  §  23 ;  Ibid.,  Int.  Law  (6th  ed.),  227  ff. ;  and  3  Moore,  Digest,  §§  441-465. 
See  also  Lehr,  La  nationality  (1909),  Nos.  14-23,  and  passim;  Report  on  Cit- 
izenship, Expatriation,  and  Protection  Abroad,  72  House  Doc.,  No.  326,  sgth  Cong. 
2d  sess.  (1906-1907),  270  iff.;  and  Webster,  Naturalization,  128  fif. 

**  Prior  to  1S44  an  alien  could  only  be  naturalized  by  special  Act  of  Pailiament 
or  by  letters  of  denization.  The  Act  of  1844  permitted  naturalization  at  the  dis- 
cretion of  a  Secretary  of  State. 

*^  It  is  doubtful  whether  the  phrase  intends  to  reside  has  any  particular  meaning 
or  importance.  In  the  case  of  M.  Bourgeoise  (L.  R.  41  Ch.  D.,  310),  who  spent  the 
remainder  of  his  life  in  France  after  having  been  naturalized  in  England,  it  was  not 
even  mentioned.    See  i  Piggott,  Nationality,  loi  f.  and  122  ff. 

*«  Hall,  Foreign  Jurisdiction,  etc.,  §  18. 

"  §  7  of  the  Naturalization  Act  printed  in  Hall,  App.,  253 ;  and  i  Piggott,  291. 
The  meaning  of  this  paragraph  seems  to  be  that  naturalized  British  subjects  are 
to  have  the  same  rights,  etc.,  as  native-bom  subjects,  both  at  home  and  abroad, 
except  in  the  country  of  their  origin.  But  the  phraseology,  particularly  the  repe- 
tition of  United  Kingdom,  is  vague  and  ambiguous.  See  Hall,  §  18 ;  and  i  Piggott, 
1 1 3-1 26. 

In  a  Circular  addressed  (in  1874)  to  the  Colonial  Governments,  it  is  stated  that 
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Guldren  bom  to  naturalized  parents  in  the  United  Kingdom 
are  of  course  natural-bom  British  subjects  according  to  the  jus 
sdi,  and  those  who  become  resident  in  the  United  Kingdom  with 
their  naturalized  father,  or  with  their  mother  if  she  is  a  widow 
at  the  time  of  her  naturalization,  are  naturalized  British  sub- 
jects. But  children  bom  to  naturalized  parents  abroad  and 
continuing  to  reside  there  are  presumably  aliens.^  Married 
women  are  deemed  subjects  of  the  State  to  which  their 
husbands  belong;  consequently,  they  acquire  the  national- 
ity of  their  naturalized  husbands,  at  least  in  the  United 
Kingdom. 

232.  Loss  of  British  Nationality.  —  Since  1870,  ''  the  status 
of  a  British  subject  may  be  lost  — 

"  (i)  By  natural-bom  British  subjects  of  British  origin : 

"  (a)  Through  [voluntary]  naturalization  in  a  foreign 
State; 

'^  (b)  By  declaration  of  alienage,  if  bom  out  of  British  domin- 
ions of  a  father  being  a  British  subject ; 

'^  (c)  Through  marriage,  in  the  case  of  a  woman,  with  an 
alien. 

"  (2)  By  natural-bom  British  subjects  of  foreign  origin,  and 
by  naturalized  persons : 

"  (a)  By  declaration  of  alienage ; 

''  {b)  Through  marriage,  in  the  case  of  a  woman,  with  an 
aHen."  » 

233.  Naturalization  in  the  United  States.  —  Beginning  with 
the  Act  of  1790,  Congress  has  passed  various  statutes  for  the 
naturalization  of  aliens.  The  present  law,  which  was  enacted 
on  June  29,  1906,  provides : 

"Her  Majesty's  Goverament  are  advised  by  the  Law  Officers  of  the  Crown  that 
the  operation  of  the  above  enactments  is  clearly  confined  to  the  United  Kingdom, 
and  that  a  certificate  of  natmulization,  granted  under  either  the  Acts  of  1844  or 
1870,  confers  upon  an  alien  no  rights  or  privileges  in  a  British  Colony."  Piggott, 
119  and  129.  Hall  (op.  cit.y  p.  25)  claims  that  "naturalized  persons  have  been 
invariably  regarded  as  occupying  a  position  identical  with  that  of  natural-bom 
subjects  of  the  Crown  in  all  States  other  than  their  State  of  origin." 

^  This  b  the  opinion  of  Hall,  §  19,  and  Dicey  in  5  Law  Quar.  Rev.,  438.  It  is 
not  shared  by  Westlake  (I,  228  n.).  Piggott  (NationdUy,  I,  126}  leaves  one  in 
doubt. 

••  Hall,  Foreign  JurisdicHon,  etc.,  §  25.  The  Act  of  1870  requires  as  conditions 
for  recognition  of  the  validity  of  the  expatriation  of  British  subjects  that  the  act 


248       ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

(i)  That  an  alien  desiring  to  be  naturalized  "  shall  declare  on 
oath  before  the  clerk  of  any  court  authorized  by  this  Act  to 
naturalize  aliens,^  or  his  authorized  deputy,  in  the  district  in 
which  such  alien  resides,  two  years  at  least  prior  to  his  admis- 
sion, and  after  he  has  reached  the  age  of  eighteen  years,  that  it 
is  his  bona  fide  intention  to  become  a  citizen  of  the  United 
States,  and  to  renounce  forever  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate,  state,  or  sovereignty,  and 
particularly,  by  name,  to  the  prince,  potentate,  state,  or  sover- 
eignty, of  which  the  alien  may  at  the  time  be  citizen  or  sub- 
ject/'»i 

(2)  Not  less  than  two  years  nor  more  than  seven  years 
after  he  has  made  such  declaration  of  intention,*^  he  shall  file  a 
petition  verified  by  the  affidavits  of  at  least  two  credible 
witnesses  —  citizens  of  the  United  States  —  setting  forth  that 
"  he  is  not  a  disbeliever  in  or  opposed  to  organized  govern- 
ment or  a  member  of  or  affiliated  with  any  organization  or  body 
of  persons  teaching  disbelief  in  or  opposed  to  organized 
government,  a  polygamist  or  believer  in  the  practice  of 
polygamy,  and  that  it  is  his  intention  to  renounce,  etc.,  .  .  • 
and  that  it  is  his  intention  to  reside  permanently  in  the  United 
i^vaLes*  •  •  • 

(3)  He  shall,  furthermore,  "  declare  in  open  court  that  he 

be  voluntaiy  on  the  part  of  the  individual,  that  be  be  not  under  any  disability, 
and  that  he  reside  in  the  foreign  State  at  the  time  of  his  naturalization ;  but  it 
does  not  prescribe  any  formalities  or  rules,  such  as  length  of  residence,  etc  On 
the  Conditions  of  Naluralization,  <^.  Hall,  op,  cit,,  §§  25-26,  and  i  Piggott, 
136  ff. 

An  especially  valuable  commentary  on  the  Natiiralization  Act  of  1870  is  the 
Report  of  the  Interdepartmental  Committee  of  t^i  {Par,  Paper  (1901,  Cd.  723). 
It  is  printed  in  the  Report  on  Citizenship,  etc.,  72  House  Doc.,  No.  236,  59th  Cong. 
2d  sess.  (1906-1907),  343-361. 

*^  Naturalization  in  the  United  States  is  a  judicial  act.  For  a  list  of  courts 
having  jurisdiction,  see  Van  Dyne,  Naturalization^  App.,  493  ff. 

^  Sec.  4  of  the  Act  of  1906  (34  Stat,  at  L.  596)  printed  in  Supplement  i  to  i4.  /. 
(i907)»  31  ff' ;  Van  D3me,  op.  cit.,  417  ff. ;  or  Naturalization  Laws  and  Regulations, 
Nov.  II,  1911,  issued  by  the  Department  of  Conmierce  and  Labor. 

**  According  to  the  law  of  1906,  the  declaration  of  intention  may  be  made  imme- 
diately after  the  alien's  arrival  in  the  United  States,  but  it  must  be  made  at  least  two 
years  before  his  admission  to  citizenship.  The  life  of  the  declaration  is  limited  to 
seven  years.  In  any  case  five  years'  residence  in  the  United  States  and  one  year 
within  the  State  or  Territory  where  the  application  is  made  is  necessary  before  a 
certificate  of  citizenship  can  be  obtained. 
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will  support  the  Constitution  of  the  United  States";  prove 
that  ''  he  has  resided  continuously  within  the  United  States 
five  years  at  least,  and  within  the  State  or  Territory  where  such 
court  is  at  the  time  held  one  year  at  least,  and  that  during  that 
time  he  has  behaved  as  a  man  of  good  moral  character,  attached 
to  the  principles  of  the  Constitution  of  the  United  States  ,  .  /' ; 
and,  finally,  that  he  expressly  renounces  any  hereditary  title  or 
order  of  nobility  which  he  may  have  borne  in  the  State  of  his 
origin." 

234.  Persons  CafMible  of  Naturalization  in  the  United  States. 
—  Those  capable  of  naturalization  in  the  United  States  are 
"  white  persons  "  and  "  persons  of  African  descent."  ** 

It  has  been  judicially  held  that  neither  Chinese,  Japanese,  Bur- 
mese, Hawauans,  nor  American  Indians  can  be  naturalized  under 
the  statutes.^  Alien  women,  whether  married  or  unmarried, 
may  be  naturalized  in  the  same  manner  and  imder  the  same 
conditions  as  alien  men,  and  the  naturalization  of  the  husband 


There  are  several  excq>tioDS  to  these  rules,  iffo  declaration  is  required  and  one 
year's  residence  is  sufficient  in  the  case  of  aliens  who  have  performed  honorable 
service  in  the  army  or  navy  of  the  United  States.  Widows  and  minor  children  of 
deceased  aliens  who  have  declared  their  intention  may  be  naturalized  without  mak- 
ing such  declaration.  Residence  in  Hawaii,  the  Philippine  Islands,  or  Porto  Rico 
is  accepted  as  fulfilling  the  five-year  residence  requirement.  An  exception  is  also 
made  in  favor  of  an  alien  seaman  who  has  declared  his  intention  and  served  three 
years  on  board  a  United  States  merchantman.  He  may  at  once  be  admitted  to 
citizenship.    Van  Djme,  op,  ciU,  61  ff.,  74  ff. 

^  Sec.  4  of  the  Act  of  1906,  op.  cU.  Sec.  8  also  provides  that  "no  alien  shall 
hereafter  be  naturalized  or  admitted  as  a  citizen  of  the  United  States  who  cannot 
speak  the  English  language,  "unless  he  is  physically  unable  to  speak." 

Sec  15  provides  that  "if  any  alien  who  shall  have  secured  a  certificate  of  citi- 
zenship under  the  provisions  of  this  Act  shall,  within  five  years  after  the  issuance  of 
such  certificate,  return  to  the  country  of  his  nativity,  or  go  to  any  other  foreign  coun- 
try and  take  permanent  residence  therein,  it  shall  be  considered  prima  facie  evidence 
of  a  lack  of  intention  on  the  part  of  such  alien  to  become  a  permanent  citizen  of  the 
United  States  at  the  time  of  filing  his  application  for  citizenship,  and,  in  the  absence 
of  countervailing  eWdence,  it  shall  be  sufficient  in  the  proper  proceeding  to  authorize 
the  cancellation  of  his  certificate  of  citizenship  as  fraudulent. .  .  ." 

^  "By  the  Acts  of  1802  and  1824,  only  "free  white  persops  "  were  capable  of 
naturalization.  By  the  Act  of  1870,  the  benefits  of  the  law  were  extended  to  "  aliens 
of  Airican  descent."  The  law,  as  consolidated  in  the  Revised  Statutes,  thus  stands, 
embracing  only  **  white  persons  "  and  persons  of  African  descent."    3  Moore,  Digest, 

P-  329. 

**  See  e^)edally  3  Moore,  §  383 ;  and  Van  Dyne,  40  £f.  AUen  enemies  are  also 
exdtided. 
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and  father  confers  this  status  upon  his  wife  ^  and  minor  children 
"  dwelling  in  the  United  States."  ^ 

235.  Modes  of  Expatriation.  —  In  spite  of  our  championship 
of  the  doctrine  of  expatriation  as  a  natural,  inherent  right,  it  was 
not  imtil  1907  that  the  United  States  defined  the  conditions 
under  which  an  American  citizen  should  be  deemed  to  have 
expatriated  himself.** 

The  Law  of  1907  provides : 

(i)  "  That  any  American  citizen  shall  be  deemed  to  have 
expatriated  himself  when  he  has  been  naturalized  in  any  foreign 
state  in  conformity  with  its  laws,  or  when  he  has  taken  an  oath 
of  allegiance  to  any  foreign  State. 

(2)  "  When  any  naturalized  citizen  shall  have  resided  for 
two  years  in  the  foreign  State  from  which  he  came,  or  for  five 
years  in  any  other  foreign  State,  it  shall  be  presiuned  that  he 
has  ceased  to  be  an  American  citizen,  and  the  place  of  his  general 
abode  shall  be  deemed  his  place  of  residence  during  said  years.** 

*'  Provided  she  be  a  person  who  may  be  lawfully  naturalized  under  our  present 
laws,  i,e.  if  she  be  a  white  person  or  of  African  descent. 

Sec.  4  of  the  Act  of  1907  provides  that  ''any  foreign  woman  who  acquires  Ameri- 
can citizenship,  by  marriage  to  an  American,  shall  be  assumed  to  retain  the  same 
after  the  termination  of  the  marital  relation  if  she  continue  to  reside  in  the  United 
States,  unless  she  makes  formal  renunciation  thereof  before  a  court  having  juris- 
diction to  naturalize  aliens,  or  if  she  resides  abroad  she  may  retain  her  citizenship 
by  registering  as  such,  before  a  United  States  consul  within  one  year  after  the 
termination  of  such  marital  relation."  Prior  to  the  law  of  1907,  the  status  of  an 
American  woman  married  to  an  alien  was  doubtful.    Van  Dyne,  242  ff . 

"  Any  .American  woman  who  marries  a  foreigner  shall  take  the  nationality  of  her 
husband.  At  the  termination  of  the  marital  relation  she  may  resume  her  American 
citizenship,  if  abroad,  by  registering  as  an  American  citizen  within  one  year  with  a 
consul  of  the  United  States,  or  by  returning  to  reside  in  the  United  States,  or  if 
residing  in  the  United  States  at  the  termination  of  the  marital  relation,  by  con- 
tinuing to  reside  therein."  Sec.  3,  Act.  of  1907.  For  the  interesting  case  of  Mrs, 
Heisingeff  see  3  Moore,  §  413,  pp.  467-469,  and  Van  Dyne,  207-211. 

"  This  includes  those  minor  children  bom  abroad  who  come  to  the  United  States 
after  the  father's  naturalization,  as  well  as  those  bom  abroad  who  reside  in  the 
United  States  at  the  time  of  naturalization.  3  Moore,  §  413,  and  Van  Dyne, 
ch.  2,  pp.  197  fif. 

**  It  had,  however,  frequently  been  held  by  the  State  Department  (see  espedaOy 
3  Moore,  §  430)  that  children  bom  abroad  of  an  American  father  mig^t,  at  the  age 
of  majority,  surrender  the  nationality  of  their  parents  and  accept  that  of  the  coun- 
try of  their  birth  and  residence.  This  election  need  not  be  formal,  but  may  be  in- 
ferred from  acts  showing  an  intention  to  reside  (animo  manendi)  permanently 
abroad. 

'"  These  provisions  have  been  incorporated  into  many  of  the  Naturalization  Con- 
ventions to  which  the  United  States  has  been  a  party. 
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Prarided,  however,  That  such  presumption  may  be  overcome  on 
the  presentation  of  satisfactory  evidence  to  a  diplomatic  or 
consular  officer  of  the  United  States,  under  such  rules  and  reg- 
ulations as  the  Department  of  the  State  may  prescribe :  And 
provided  also,  That  no  American  citizen  shall  be  allowed  to 
expatriate  himself  when  his  country  is  at  war."  ^ 

236.  Eflfeet  of  Declaration  of  Intention.  —  Though  mere 
declaration  of  intention  in  no  wise  confers  citizenship  or  ab- 

^  Sec  2  of  the  Act  of  1907  in  "  Reference  to  the  Expatriation  of  Citizens  and  their 
Protection  Abroad."  See  Supplement  to  i  i4.  /.  (1Q07),  2s8r-25Q;  or  Van  Dyne, 
Naturalization^  438-440.  For  the  Instructions  to  Diplomatic  Officers  and  Consukr 
Regulations  referred  to  above,  see  Van  Dyne,  475  £f. 

"  It  wiU  be  observed  that  the  Act  declares  that  ejqiatriation  may  be  effected  in 
four  different  ways,  viz.  by  naturalization  in  a  foreign  State,  by  taking  the  oath  of 
allegiance  to  a  foreign  State,  by  marriage  of  an  American  woman  to  a  foreigner,  and 
by  residence  of  a  naturalized  dtfeen  of  the  United  States  in  a  foreign  country." 
Van  Dyne,  337. 

"  While  residence  of  a  naturalized  citizen  of  the  United  States  in  a  foreign  coun- 
try is  not  sufficient  evidence  of  expatriation,  long-continued  residence  abroad  raises 
a  presumption  of  abandonment  of  citizenship.  The  presumption  of  law,  with  re- 
spect to  residence  in  a  foreign  country,  e^)ecially  if  it  be  protracted,  is  that  the 
party  is  there '  animo  manendi,'  and  it  lies  upon  him  to  explain  it."    Van  Dyne,  345. 

A  person  "may  reside  abroad  for  purposes  of  health,  of  education,  of  amusement, 
of  busbess,  for  an  indefinite  period ;  he  may  acquire  a  commercial  or  a  dvil  domicile 
there;  but,  if  he  does  so  sincerely  and  bona  fide  animo  retertendi,  and  does  nothing 
inconsistent  with  his  pre-existing  allegiance,  he  will  not  thereby  have  taken  any 
step  toward  self-eipatriation."  Secretary  Fish  to  the  President  (in  1873).  Cited 
by  Van  Djme,  345- 

"Voluntary  expatriation  by  a  naturalized  dtizen  which  forfeits  a  right  to  dip- 
lomatic intervention  may  be  inferred  from  a  long  residence  abroad  in  the  place  of 
his  birth,  by  the  non-payment  of  taxes  and  non-possession  of  property  in  this  coun- 
try, and  by  failure  to  express  an  intention  to  return."     2  Wharton,  Digest,  §  176, 

pp.  368-369- 

Another  way  (than  the  four  modes  above-mentioned)  in  which  expatriation 

may  be  effected  is  by  desertion  from  the  army  or  navy.     Contrary  to  the  practice 

in  some  countries,  foreign  military  or  naval  service  or  the  acceptance  of  a  public 

office  in  a  foreign  country  do  not  in  themselves  effect  expatriation  in  the  view  of 

the  United  States. 

"The  doctrine  of  implied  renunciation  of  citizenship  by  continuous  residence  in  a 
foreign  country  does  not  completely  apply  to  countries  where  citizens  of  the  United 
States  enjoy  exterritoriality.  In  sudi  countries  they  live  under  the  protection, 
more  or  less,  of  their  own  Government,  and  are  answerable  to  its  laws.  Conse- 
quently, they  are  generally  held  t6  retain  their  American  domicile.''  3  Moore, 
bigot,  p.  776.  The  presumption  in  favor  of  retention  of  nationality  by  mission- 
aries in  foreign  lands  b  particularly  strong. 

On  Modes  of  Expatriation  or  Loss  of  American  Nationality,  see  especially  3  Moore, 
H  466-480;  Van  Dyne,  Cititenskip,  Pt.  IV,  ch.  i;  Ibid.,  NaturaUMOtion,  ch.  5; 
and  2  Wharton,  Digest,  §{  176-179. 
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solves  the  party  making  it  from  allegiance  to  the  Government 
of  the  country  from  which  he  comes,**  yet  our  Secretary  of  State 
is  authorized  by  Act  of  Congress  to  issue  passports,  at  his  dis- 
certion,  to  persons  who  are  not  fully  naturalized  in  certam 
cases.^ 

m.  Aliens,  particularly  DomciLED  Aliens 

237.  Domiciled  Aliens.  —  There  is  a  third  class  of  persons 
who,  under  certain  circumstances,  may  be  said  to  be  clothed 
with  the  national  character  of  the  country  in  which  they  reside, 
but  they  are  in  no  wise  to  be  regarded  as  subjects  or  citizens. 
They  are  domiciled  ahens  « 

238.  What  is  Domicile? —  ^^  By  a  person's  domicile  is  meant, 
generally  speaking,  his  permanent  home  [or  residence].  It  is 
the  criterion,  in  English  and  American  law,  of  civil  as  distinguished 

^  See  especially  Minneapolis  v.  Reum  (1893),  56  Fed.  Rep.  576,  and  Soott,  390; 
3  Moore,  $  387 ;  Van  Dyne,  CUizenship,  Nos.  24,  26-38,  43 ;  and  Ilnd.,  Nahiraiis&- 
tion,  64-76,  224,  262-263. 

^  ''Where  any  person  has  made  a  declaration  of  intention  to  become  such  a 
citizen  as  provided  by  law,  and  has  resided  in  the  United  States  Ux  three  years, 
a  passport  may  be  issued  to  him  entitling  him  to  the  protection  of  the  Government 
in  any  foreign  coimtry :  Provided,  that  such  passport  shall  not  be  valid  for  more 
than  six  months  and  ^all  not  be  renewed,  and  that  such  passport  shall  not  entitle 
the  holder  to  the  protection  of  this  Government  in  the  country  of  which  he  was  a 
citizen  prior  to  making  such  declaration  of  intention."  Sec  x  of  Act  of  March  2, 
1907,  cited  above. 

In  the  famous  Koszia  case  (see  infra,  p.  254  n.),  Secretary  Marcy  did  not,  as 
frequently  misrepresented,  base  his  argument  upon  the  fact  that  Koszta  had  dedajned 
his  intention  to  be  an  American  citizen,  but  he  merely  used  this  fact  as 
evidence  of  domicile.  The  State  Department  has,  in  a  few  instances,  held  that 
such  declaration  gives  a  "quasi  right  to  protection  as  against  the  claim  of  a  third 
Power  to  allegiance."  Secretary  Frelinghuysen  to  Mr.  Wallace,  Minister  to 
Turkey,  1884.  See  3  Moore,  p.  340.  It  is  more  than  doubtful  whether  this  can 
be  maintained  as  a  principle  of  International  Law. 

In  the  case  of  Boyd  v.  Nebraska  (143  U.  S.  Rep.  178),  the  United  States  Supreme 
Court  declared  that  minors  acquire  an  inchoate  status  by  declaration  of  intention 
on  the  part  of  their  parents  which  entitles  such  minors,  in  case  the  naturalization  of 
their  parents  remains  incomplete,  to  retain  American  nationality  at  the  age  of 
majority  or  accept  the  allegiance  of  some  foreign  Power.  See  Van  Dyne,  CUisen- 
ship,  Nos.  28  and  43. 

In  many  States  of  the  American  Union,  an  alien  who  has  declared  his  intention 
may  vote  at  elections  for  Federal  as  well  as  State  officers,  but  this  does  not  make 
him  a  citizen  of  the  United  States. 

^  The  laws  of  England  still  recognize  a  sort  of  inferior  naturalization  called 
denization.    Denization  is  by  letters  patent  issued  under  the  Great  Seal  and 
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from  political  status.  The  case  is  the  same  in  the  law  of  other 
countries,  though  not  of  all.  In  Italy,  for  example,  dvil  status 
follows  the  political ;  and  so  it  does  to  a  great  extent  in  France, 
and  in  the  coimtries  which,  like  Belgium,  have  followed  the 
French  Civil  Code.  It  is  not,  however,  conversely  true  that 
in  coimtries  where  dvil  status  is  derived  from  domicile  that 
political  status  follows  the  dvil.  In  such  countries,  the  two 
conceptions  are  distinct,  neither  being  dependent  upon  the 
other."  ^ 

239.  Questions  to  which  the  Law  of  Domidle  Applies. — 
Thus,  the  question  of  domicile  is  quite  distinct  from  that  of 
allegiance  or  nationality  proper.  In  most  coimtries,  the  law  of 
a  man's  domicile  (lex  domicUii)  regulates  such  matters  as  legiti- 
macy, minority,  capadty  to  contract,  marry ,^  or  hold  property, 
the  validity  of  a  will  rdating  to  personality,  and  the  succession 
to  personal  property  in  cases  of  intestacy. 

240.  The  Prindple  of  Nationality.  —  Some  coimtries,  however, 
like  France  ^  and  Italy,  where  the  rules  of  the  Civil  Code  are  in 

sens  appear  to  occupy  an  intennediate  position  between  aliens  and  subjects.  Under 
the  old  law,  they  could  not  inherit  real  property  or  transmit  it  to  their  children  bom 
before  denization,  but  this  distinction  seems  to  have  disappeared.  Their  main  dis- 
qualification appears  to  be  they  are  prohibited  by  the  Act  of  Settlement  (1700) 
from  membership  in  the  Privy  Council  or  of  either  House  of  Parliament,  from 
holding  any  office  under  the  Crown,  or  from  enjoying  any  grants  of  land  from 
the  Crown.  The  main  advantage  of  this  form  of  naturalization  appears  to  be  that 
it  affords  a  means  of  avoiding  the  requirement  of  five  years'  residence  in  the 
United  Kingdom  required  for  ordinary  naturalization.  On  Denization^  see  Hall, 
Foreign  Jurisdiction ,  etc.,  {  22,  and  i  Piggott,  Nationality^  ch.  6. 

^  3  Moore,  Digest,  §  487,  p.  811.  Professor  Moore  adds :  "In  primitive  times  it 
was  not  so.  In  days  when  the  people  were  generally  attached  to  the  soil,  .  .  .  domi- 
cile was  the  general  criterion  of  stdtus,  political  as  well  as  dvil,  if,  indeed,  it  can  be 
said  that  such  a  distinction  then  existed.  But,  with  t}ie  passing  away  of  the  feudal 
system  and  the  rise  of  the  modem  national  State,  together  with  the  coincident 
development  of  commerce  and  industry,  political  allegiance  —  allegiance  to  the 
nation  —  became,  as  a  distinct  conception,  the  test  of  national  character,  while  domi- 
cile, whether  national  or  quasi-national,  or  merely  municipal,  remained  the  test  of 
rights  in  dvil  rdations." 

^  This  refers  merely  to  capadty  to  contract  a  marriage,  as  the  age  of  consent, 
etc.  The  effects  of  marriage  itself  appear,  generally  speaking,  to  be  governed  by 
the  law  of  the  place  (lex  loci  rei  sita)  where  the  marriage  has  been  celebrated. 

^  France  applies  the  prindple  of  nationality  to  marriages  by  Frenchmen  abroad. 
Thus,  a  marriage  contracted  by  a  Frencman  in  which  the  forms  required  by  French 
law  have  not  been  observed,  will  not  be  regarded  as  valid  by  French  tribunals. 
The  marriage  of  Jerome  Bonaparte  in  1803  to  Miss  Patterson  of  Baltimore  was 
invalidated  on  this  ground.    Dana,  note  55  to  Wheaton,  §  93,  p.  151. 
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force,  apply  the  principle  of  nationality  to  many  or  all  of  these 
questions.  Such  matters  really  fall  within  the  field  of  Interna- 
tional Private  Law  or  Conflict  of  Laws  whose  particular  f imction 
it  is  to  furnish  the  jurist  with  precedents,  rules,  and  principles 
for  the  decision  of  cases  arising  under  these  heads.  He  has  to 
determine,  in  any  given  case,  whether  to  apply  the  law  of  domicile, 
the  law  of  allegiance,  or  the  simple  rule  of  the  lex  loci  rei  sUa.^ 

Although  the  law  of  domicile  as  a  part  of  International  Law  is 
mainly  confined  to  matters  of  prize  or  to  cases  arising  from 
belligerent  capture,^  it  may  be  of  interest  to  indicate  some  of  the 
more  general  rules  of  the  lex  domicilii  in  this  connection  because 
of  their  importance  in  international  relations. 

241.  Kinds  of  Domicile.  —  According  to  most  authorities, 
domicile  is  of  two  kinds  —  Domicile  of  Origin  and  Domicile  of 

*''  The  lex  loci  is  especially  applied  to  cases  involving  the  conveyance  of  real 
property. 

**  See  infra f  §  442.  In  the  famous  Koszta  case  (1853),  Secretary  Marcy  made  the 
astonishing  claim  that  'Mt  is  a  maxim  of  International  Law  that  domicile  confers 
a  national  character,"  and  that  persons  domiciled  in  the  Um'ted  States  had  a  right 
to  the  protection  of  our  Government  while  abroad. 

Martin  Koszta,  a  Hungarian  refugee  involved  in  the  revolution  of  1848,  came  to 
the  United  States,  where  he  declared  his  intention  of  American  citizenship  on  July 
31,  1852.  After  a  residence  of  nearly  two  years  in  the  United  States,  he  went  to 
Turkey  and  placed  himself  under  the  protection  of  the  American  consul  at  Smyrna. 
Here  he  was  seized  and  confined  on  board  an  Austrian  brig  of  war,  but  was  rescued 
by  the  prompt  intervention  of  Captain  Ingrahm,  in  command  of  the  United  States 
sloop  of  war  Si.  Louis^  who  threatened  to  use  force  in  case  Koszta  was  not  released. 
Fortunately,  an  arrangement  was  made  by  which  the  prisoner  was  delivered  into 
the  custody  of  the  French  Consul-General  until  the  United  States  and  Austria  should 
agree  as  to  the  manner  of  disposing  of  him.  Subsequently,  he  was  sent  back  to  the 
United  States. 

In  the  controversy  which  followed.  Secretary  Marcy  supported  the  action  of  the 
United  States  mainly  on  two  grounds :  (i )  That  Koszta,  having  acquired  a  domicOe 
in  this  coimtry,  was  entitled  to  national  protection.  This  aigument  was  clearly 
untenable,  as  mere  domicile  only  confers  national  (enemy)  character  under  certain 
circumstances  in  time  of  war  (see  infra^  §  442).  (2)  ''By  the  laws  of  Turkey  and 
other  eastern  nations,  the  consulates  therein  may  receive  under  their  protection 
strangers  and  sojourners  whose  religion  and  social  manners  do  not  assimilate  with 
the  religion  and  manners  of  those  countries.  The  persons  thus  received  become 
thereby  invested  with  the  nationality  of  the  protecting  consulate.  These  consulates 
and  other  European  establishments  in  the  East  are  in  the  constant  habit  of  open- 
ing their  doors  for  the  reception  of  such  inmates,  who  are  received  irrespective  of  the 
country  of  their  birth  or  allegiance.  It  is  not  uncommon  for  them  to  have  a  laige 
number  of  such  proUgis,  International  Law  recognizes  and  sanctions  the  rights 
acquired  by  this  connection."  This  position  was  clearly  tenable,  and  furnishes 
ample  justification  for  the  action  of  our  Government. 
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Chocie.^  Domicile  of  Origin  is  that  derived  from  the  place  of 
birth.  Legitimate  children  acquire  the  domidle  of  the  father 
and  illegitimate  children  that  of  the  mother  at  the  time  of  birth. 
Foundlings  have  the  domicile  of  the  country  in  which  they  are 
bom.  Domicile  of  Choice  is  that  deliberately  adopted  by  a  per- 
son of  full  age.  It  consists  of  a  combination  of  actual  residence 
ijactum)  and  intention  of  permanent  or  indefinite  residence 
{animus  manendi).  The  domicile  of  origin  is  retained  until  a 
domicile  of  choice  is  actually  acquired ;  a  domidle  of  choice  imtil 
it  is  abandoned,  when  the  domicile  of  origin  reverts  or  a  new  domi- 
cile of  choice  is  acquired. 

242.  Special  Rules  of  Domicile.  —  The  wife  usually  takes  the 
domicile  of  her  husband  and  retains  it  after  his  death.  But  if 
she  should  marry  again,  she  acquires  the  domicile  of  her  second 
husband.  A  legitimate  minor  has  the  domidle  of  his  father  or  of 
his  mother  during  widowhood,  or,  perhaps,  in  some  cases,  of  his 
legally  appointed  guardian.  In  no  case  can  the  minor  change  his 
domicile  of  his  own  accord. 

243.  Time  and  Intention  the  Controlling  Principles  Deter- 
mining Domicile.  —  The  two  controlling  prindples  in  deter- 
mining domicile  are  intention  and  time.  But  mere  intention, 
without  some  overt  act,  is  not  suffident.*^  The  most  material 
circumstance  showing  intention  is  actual  residence,  but  it  may 
also  be  deduced  from  the  nature  of  the  occupation,  correspond- 
ence, or  business  relations  of  the  one  daiming  a  domicile.    Thus, 

On  the  Kossta  case,  see  3  Moore,  Digest,  {§  490-491.  The  accounts  of  this  case 
usually  found  in  the  treatises  and  textbooks  are  either  inadequate  or  practicaUy 
w<Hthleas,  owing  to  the  fact  that  they  are,  for  the  most  part,  based  upon  miscon- 
ceptions or  misrepresentations.  For  abridged  citations  from  the  documents,  see 
2  Wharton,  Digest,  55  i75f  198. 

In  a  subsequent  case  (tJuit  of  Simon  Tousig),  an  Austrian  who  had  acquired  a 
domidle  in  the  United  States  and  was  later  arrested  and  imprisoned  in  Austria, 
Secretary  Marcy  properly  refused  to  intervene  on  the  ground  that  Tousig  had 
'Voluntarily  returned  to  Austria  and  placed  himself  within  the  reach  of  her  munic- 
ipal laws."    5  Moore,  p.  838. 

'  Some  authorities  speak  of  a  third  kind  —  Domicile  by  Operation  of  Law,  as 
where  a  minor  or  dependent  person  passes  under  the  control  of  a  legal  superior  or  a 
person  acquires  a  domicile  by  virtue  of  employment  by  the  State.  But  it  would 
seem  that  persons  falling  under  this  category  may  be  readily  classified  imder  one  or 
the  other  of  the  heads  indicated  in  the  text. 

*^  Sir  Wm.  Scot.t,  in  The  President,  s  I^ob.  279.  But  a  few  days'  residence  was 
held  sufficient  in  the  case  of  Mr.  WhiUkaU,  who  was  shown  to  have  intended  to  take 
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the  pursuit  of  a  regular  trade  or  business  would  dearly  indicate 
domicile  or  permanent  residence.  The  presumptions,  in  these 
cases,  would  be  strongly  in  favor  of  intention  (anitno  manendi) ; 
but  this  presumption  may  be  overcome  by  proof  that  the  original 
intention  was  only  to  remain  for  a  short  and  definite  time,  and 
that  the  original  domicile  has  not  been  lost  or  a  new  domicile 
acquired. 

Domicile  of  origin  easily  reverts  in  cases  of  acquired  domicile. 
To  effect  this  it  is  sufiident  that  the  person  with  a  domicile  of 
choice  should  actually  begin  his  return  journey  to  his  native 
country  with  the  intention  of  resuming  his  residence  there.^^ 

244.  The  Right  of  Ezduding  Aliens.  —  **  Every  State  is  free 
to  admit  fordgners  upon  its  territory  or  to  exdude  them,  in  case 
of  necessity,  from  motives  of  public  order ;  with  stronger  reason 
it  is  free  to  admit  them  on  certain  conditions,  under  certain  re- 
strictions. At  the  same  time  the  usage  generally  followed  by 
governments  permits  to  fordgners,  in  times  of  peace,  entrance 
upon  thdr  territory,  freedom  to  trade,  passage,  temporary  so- 
journ, and  settlement;  but  it  is  well  imderstood  that  every 
individual  presenting  himself  upon  fordgn  territory,  by  this 
fact  alone  tadtly  agrees  to  submit  to  the  laws  of  the  country 
that  recdves  him,  to  pay  the  imposts  due  from  any  commerdal 

up  his  permanent  residence  in  the  island  of  St.  Eustatius  shortly  before  the  British 
took  it  from  the  Dutch  in  1781.     Lawrence  (3d  ed.),  p.  320;  and  Wheaton,  §  321. 

The  importance  of  time  or  long-continued  residence  was  carefully  considered  by 
Sir  Wm.  Scott  in  the  case  of  The  Harmony  (1800),  2  C.  Rob.  322  and  Scott,  585. 
Lord  Stowell  held  that  ''a  special  purpose  may  lead  a  man  to  a  country  which  shall 
detain  him  the  whole  of  his  life  .  .  .  against  such  a  long  residence,  the  plea  of  an 
original  purpose  could  not  be  avowed.  It  cannot  happen,  with  but  few  ezccptioDs, 
that  mere  length  of  time  shall  not  constitute  a  domicOe.'' 

The  presumption  against  an  acquired  domicile  would  be  strong  in  the  case  of  a 
mere  student,  a  prisoner,  or  a  missionary. 

"  Thus,  in  the  case  of  The  Indian  Chief  (1801),  3  C.  Rob.  12,  and  Scott,  5S&, 
Lord  Stowell  ordered  the  restoration  of  the  property  of  Mr.  Johnson,  an  American 
domiciled  in  England,  on  proof  that,  at  the  time  of  capture,  he  had  actually  left 
England  for  the  United  States  with  the  intention  of  remaining  there.  Lord  StoiK-ell 
said :  "The  character  that  is  gained  by  residence  ceases  by  non-residence.  It  is  an 
adventitious  character,  and  no  longer  adheres  to  him  from  the  moment  that  be  puts 
himself  in  motion  bona  fide  to  quit  the  country  sine  animo  revertendi." 

The  leading  American  case  is  that  of  The  Venus  (1814),  8  Cranch,''2$3,  and  Scott, 
591.  It  adopts  the  principles  of  the  British  decisions,  cited  above,  and  in  connec- 
tion with  these,  should  be  carefully  considered  by  the  student.  For  a  good  com- 
mentary, see  Hall  (5th  ed.),  497-500;  Lawrence  (3d  ed.),  §  X77;  and  Wheatoo^ 
§§  323-33C. 
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operations  in  which  he  may  engage  or  any  business  which  he  may 
establish,  and  to  observe  the  local  police  regulations.'' " 

245.  The  Practice  of  the  United  States.  —  The  United  States 
has  exercised  the  power  of  total  exclusion  in  the  case  of  the 
Chinese  "  (and  this  in  violation  of  treaty),  and  Congressional  leg- 
islation to  this  effect  has  been  upheld  by  our  Supreme  Court. 

''It  is  an  accepted  maxim  of  International  Law,  that  every 
sovereign  nation  has  the  power,  as  inherent  in  sovereignty,  and 
essential  to  self-preservation,  to  forbid  the  entrance  of  foreigners 
within  its  dominions,  or  to  admit  them  only  in  such  cases  and 
upon  such  conditions  as  it  may  see  fit  to  prescribe.  In  the 
United  States,  this  power  is  vested  in  the  national  Government, 
to  which  the  Congress  has  committed  the  entire  control  of  inter- 
national relations,  in  peace  as  well  as  in  war.    It  belongs  to  the 

■  2  Calvo,  §  700.  Those  authorities  like  Bonfils,  Fiore,  Heffter,  etc.,  who  daim 
that  the  Law  of  Nations  guarantees  certain  natural  rights  to  the  individual,  speak 
of  a  right  of  emigration  as  "  flowing  logically  from  the  principle  of  individual  liberty." 
But  these  same  publicists  admit  that  some  States  discourage  emigration  and  that 
"the  freedom  of  emigration  does  not  imply  the  absolute  right  of  immigroHim.'^ 
Bonfils,  Nos.  412-414. 

It  is  true  that  nearly  all  modem  States,  with  the  exception  of  Russia,  freely  per- 
mit emigration,  but  this  is  not  legally  obligatory  upon  the  State. 

Some  publicists  (e.g.  Liszt,  3d  ed.,  §  25)  maintain  that,  as  a  result  of  the  fun- 
damental right  of  commerce  or  intercourse  between  States,  a  member  of  the  family 
of  nations  is  under  obligation'  to  open  its  territory  to  the  nationals  of  all  civilized 
States. 

True  it  is  that  a  modem  State  which  excluded  all  foreigners  would  practically 
place  itself  outside  the  pale  of  the  international  community,  and  that  the  exclusion 
of  those  of  a  particular  nationality  would  probably  justly  measures  of  retorsion 
(a  form  of  reprisal  —  see  infra  ^  $  321) ;  but  there  can  be  no  legal  obligation  in  the 
premises.  "The  reception  of  foreigners  is  a  matter  of  discretion,  and  every  State 
is  by  reason  of  its  territorial  supremacy  competent  to  exclude  foreigners  from  the 
whole  or  any  part  of  its  territory."     i  Oppexiheim,  §  314- 

Rivier  (I,  p.  307)  states  the  correct  doctrine  when  he  says :  "The  State  is  master 
in  its  own  bouse.  It  may  refuse  to  foreigners  access  to  its  territory,  interdict  all 
immigration,  or  the  immigration  of  certain  individuals  or  of  certain  categories  of 
individuals,  for  example,  nationals  of  certain  countries."  Rivier  adds,  however, 
that  this  principle,  which  flows  logically  from  the  rights  of  independence  and  self- 
preservation,  is  to-day  greatly  tempered  by  the  rights  of  mutual  commerce  and  inof- 
fensive passage. 

For  resolutions  on  the  admission  of  foreigners  adopted  in  1892  by  the  Institute 
of  International  Law,  see  12  Annuaire,  220-221.  See  especially  Art.  6.  For  10 
Articles  and  14  wishes  on  the  subject  of  emigration,  see  16  Annuaire  (1897),  262- 
264  and  276-279. 

**  For  the  legislation  and  treaties  relating  to  the  Chinese,  see  4  Moore,  Digest, 
§§  567-~578.  For  52  rules  regulating  the  admission  of  the  Chinese  in  1909,  see 
8 


2S8      ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

political  power  of  the  Government,  and  may  be  exercised  either 
though  treaties  made  by  the  President  and  Senate,  or  thiou^ 
statutes  enacted  by  Congress."  " 

246.  The  Immigration  Laws  of  the  United  States.  —  Since 
1875  the  Congress  of  the  United  States  has  shown  ever  increasing 
severity  in  its  general  restrictions  upon  foreign  immigration. 
The  Act  of  March  2, 1907,"  levies,  for  purposes  of  an  ''immigrant 
fund,"  a  head  tax  of  four  dollars  for  every  alien  entering  the 
country  and  provides  that  ''  the  following  classes  of  aliens  shall 
be  excluded  from  admission  into  the  United  States : 

"All  idiots,  imbedles,  feeble-minded  persons,  epileptics, 
insane  persons,  and  persons  who  have  been  insane  within  five 
years  previous;  persons  who  have  had  two  or  more  attacks  of 

Treaty,  Laws,  and  Regulations  Governing  the  Admission  of  the  Chinese,  published  by 
the  Bureau  of  Immigration  and  Naturalization  of  the  Dept.  of  Commerce  and 
Labor  (1909),  34  fif.  For  a  selected  bibliography  on  the  Chinese  Question,  see  Mrs. 
Coolidge,  Chinese  Immigration  (1909),  505  ff.  For  more  complete  bibliographies, 
see  Cowan  and  Dunlap,  Bibliography  of  the  Chinese  Question  in  the  United 
States  (1909) ;  Griffen,  Select  List  of  References  on  Chinese  Immigration  (1904) ; 
and  Ibid,,  A  List  of  Books  on  Immigration  (1907). 

As  a  result  of  agitation  for  an  anti- Japanese  exclusion  law,  a  modus  vivendi 
between  the  Japanese  and  the  United  States  Governments  was  effected  in  1907 
whereby  the  Japanese  were  practically  excluded  by  executive  action  in  the  two 
countries. 

^  Justice  Gray,  in  Nishimura  Ekiu  v.  United  States  (1891),  142  U.S.  651,  659. 
Cf.  Justice  Field  in  Chae  Chan  Ping  v.  U.  5.,  130  U.  S.  581, 609 ;  and  Justice  Gray 
in  the  Chinese  Cases  (1892),  149  U.  S.  698,  and  Scott,  382. 

^  For  previous  legislation,  see  4  Moore,  Digest,  {  562. 

The  Act  of  1875  merely  prohibited  the  importation  of  women  for  purposes  of 
prostitution  and  the  immigration  of  aliens  ''who  are  undergoing  conviction  in 
their  own  country  for  felonious  crimes,  other  than  political.  .  .  ."  The  Act  of 
1882  levied  a  head  tax  of  fifty  cents  "for  every  passenger  not  a  citizen  of  the  United 
States,"  and  forbade  the  landing  of  convicts,  lunatics,  idiots,  or  of  "any  person 
unable  to  take  care  of  himself  or  herself  without  becoming  a  public  charge."  The 
Act  of  1885  forbade  the  immigration  of  aliens  under  contract  to  labor.  The  Acts 
of  1 891  and  1903  made  a  number  of  further  additions  to  the  excluded  classes 
(such  as  anarchists,  polygamists,  and  epileptics),  the  latter  Act  raising  the  head 
tax  to  two  dollars;  but  it  was  not  before  1907  that  this  tax  was  raised  to  four 
dollars,  and  imbeciles,  the  feeble-minded,  persons  afflicted  with  tuberculosis,  those 
physically  defective,  etc.,  were  excluded.  A  highly  desirable  illiteracy  test  was 
favored  by  the  Senate,  but  unfortunately  stricken  out  by  House  of  Representa- 
tives. 

In  1905  the  British  Parliament  passed  an  Aliens  Act  largely  modeled  on  the 
Act  of  Congress  of  1882.  It  merely  excludes  undesirable  aliens  who  belong  to 
one  or  more  of  the  following  classes : 

"  (a)  If  he  cannot  show  that  he  has  in  his  possession  or  is  in  a  position  to  obtain 
the  means  of  decently  supporting  himself  and  his  dependants  (if  any). 
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insanity  at  any  time  previously;  paupers;  persons  likely  to 
become  a  public  charge ;  professional  beggars ;  persons  afiBicted 
with  tuberculosis  or  with  a  loathsome  or  dangerous  or  contagious 
disease ;  persons  not  comprehended  within  any  of  the  foregoing 
excluded  classes  who  are  found  to  be  and  are  certified  by  the 
examining  surgeon  as  being  mentally  or  physically  defective,  such 
mental  or  physical  defect  being  of  a  nature  which  may  affect 
the  ability  of  such  alien  to  earn  a  living ;  persons  who  have  been 
convicted  of  or  admit  having  conunitted  a  felony  or  other  crime 
or  misdemeanor  involving  moral  turpitude ;  polygamists,  or  per- 
sons  who  admit  their  belief  in  the  practice  of  polygamy ;  anar- 
chists, or  persons  who  believe  in  or  advocate  the  overthrow  by 
force  or  violence  of  the  Government  of  the  United  States,  or  of  all 
government,  or  of  all  forms  of  law,  or  the  assassination  of  public 
officials ;  prostitutes,  or  women  or  girls  coming  into  the  United 
States  for  the  purpose  of  prostitution,  or  for  any  other  inunoral 
purpose,  or  persons  who  procure  or  attempt  to  bring  in  prosti- 
tutes or  women  or  girls  for  the  purpose  of  prostitution  or  for  any 
other  immoral  purpose;  persons  hereinafter  called  contract 
laborers,^  who  have  been  induced  or  solicited  to  migrate  to  this 
coimtry  by  offers  or  promises  of  employment  or  in  consequence  of 
agreements,  oral,  written  or  printed,  express  or  impUed,  to  per- 
form labor  in  this  coimtry  of  any  kind,  skilled  or  unskilled ;  those 
who  have  been,  within  one  year  from  the  date  of  application  for 
admission  to  the  United  States,  deported  as  having  been  induced 

"  (b)  If  he  is  a  lunatic  or  an  idiot,  or  owing  to  any  disease  or  infirmity  appears 
likely  to  become  a  charge  upon  the  rates  or  otherwise  a  detriment  to  the  public. 

"(c)  If  he  has  been  sentenced  in  a  foreign  coimtry  with  which  there  b  an  ex- 
tradition treaty  for  a  crime,  not  being  an  offense  of  a  political  character,  which  is, 
as  reelects  that  country,  an  extradition  crime  within  the  meaning  of  the  extradi- 
tion Act,  1870. 

"  {d)  If  an  expulsion  order  imder  this  Act  has  been  made  in  his  case." 

But,  unlike  the  legislation  of  the  United  States,  the  Act  provides  for  exemp- 
tion in  case  of  an  inmiigrant  who  proves  that  he  is  seeking  admission  solely  to  avoid 
religious  persecution.  The  Act  also  provides  specific  directions  for  the  expulsion 
of  undesirable  aliens. 

For  an  analysis  of  the  Aliens  Act  of  1905,  see  Sibley  and  Elias,  Tke  AHeus 
Act  and  Right  of  Asylum  (1906),  43  ff.    For  the  text,  see  Ibid.,  App.  I,  83  ff. 

Immigration  laws  exist  in  a  number  of  countries,  but  the  power  of  expulsion 
is  much  more  general  than  that  of  prohibitions  against  admission.  Sibley  and 
Elias,  19. 

'*For  judicial  inteipretations  of  the  term  "contract  laborers,"  see  4  Moore, 
1564. 
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or  solicited  to  migrate  as  above  described;  any  person  whose 
ticket  or  passage  is  paid  for  with  the  money  of  another,  or  who  is 
assisted  by  others  to  come,  imless  it  is  affirmatively  shown  that 
such  person  does  not  belong  to  one  of  the  foregoing  excluded  classes 
and  that  said  ticket  or  passage  was  not  paid  for  by  any  corpora- 
tion, association,  society,  municipality,  or  foreign  government, 
either  directly  or  indirectly ;  all  children  under  sixteen  years  of 
age,  unaccompanied  by  one  or  both  of  their  parents,  at  the  dis- 
cretion of  the  Secretary  of  Commerce  and  Labor,  or  under  such 
regulations  as  he  may  from  time  to  time  prescribe:  Provided^ 
That  nothing  in  this  Act  shall  exclude,  if  otherwise  admisstble, 
persons  convicted  of  an  offense  purely  political,  not  involving 
moral  turpitude :  Provided  further,  That  the  provisions  of  this 
section  relating  to  the  payments  for  tickets  or  passage  by  any 
corporation,  association,  society,  municipality,  or  foreign  govern- 
ment shall  not  apply  to  the  tickets  or  passage  of  aliens  in  immedi- 
ate and  continuous  transit  through  the  United  States  to  foreign 
contiguous  territory ;  And  provided  further  jThat  skilled  labor  may 
be  imported  if  labor  of  like  kind  imemployed  caimot  be  foimd  in 
this  country ;  And  provided  further,  That  the  provisions  of  this  law 
applicable  to  contract  labor  shall  not  be  held  to  exclude  pro- 
fessional actors,  artists,  lecturers,  singers,  ministers  of  any 
religious  denomination,  professors  for  colleges  or  seminaries, 
persons  belonging  to  any  recognized  learned  profession,  or  per- 
sons employed  strictly  as  personal  or  domestic  servants."*^ 

It  may  thus  be  seen  that  the  main  purpose  of  the  Inmiigration 
Law  of  the  United  States  is  to  exclude  those  aliens  who  are 
regarded  as  mentally,  morally,  or  physically  undesirable,  and 
that  the  object  of  the  law  is  self -protection. 

247.  Expulsion  of  Aliens.  —  The  right  of  expelling  foreigners  is 
also  generally  held  to  be  an  attribute  or  incident  of  sovereignty," 
and  is  probably  practiced,  to  a  greater  or  less  extent,  by  all 
political  communities.  It  is  usually  justified  on  grounds  of  self- 
protection  or  public  interest.    Expulsion  is  necessarily  an  admin- 

« 

*^  Sec.  2  of  the  Act  of  Feb.  20, 1907,  as  printed  in  Supplement  to  i  X.  /.  (1907) 
239-241.    For  comments,  see  editorial  in  i  il.  /.,  452-462. 

"  A  few  publicists  like  Fiore  {Droit  Penal  Int,,  100  ff.)  and  Pinheiro-Fcrreira 
{Notes  sur  Vattd,  liv.  II,  c.  8,  §  100)  are  of  the  opinion  that  the  practice  of  expul- 
sion is  an  invasion  of  natural  rights;  but  the  majority  of  the  authorities  justify 
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istrative  act,  but  it  is  not  a  punitive  measure  and  should  not  be 
performed  in  an  arbitrary  or  needlessly  injurious  manner  or  for 
insufficient  cause.  The  expelled  person  has  a  right  to  know  the 
reason  for  his  expulsion,  and  this  reason  should  be  communicated 
to  the  Government  of  the  State  to  which  he  belongs.  Unless 
there  is  imperative  reason  for  urgency,  he  should  be  given  a 
reasonable  time  to  adjust  his  affairs,  more  especially  in  the  case 
of  a  domiciled  alien  with  business  or  property  interests.**  There 
should  be  no  discrimination  because  of  race  or  religion.^ 

If  these  rules  are  violated,  an  indemnity  ^  may  be  demanded 
by  the  Government  of  the  injured  alien.  If  this  be  refused,  the 
case  should  be  arbitrated.  As  a  last  resort,  recourse  may  be  had 
to  reprisal  in  the  form  of  retorsion. 

248.  Rights  of  Aliens.  —  Nearly  all  modem  nations  place  the 
foreigner  upon  substantially  the  same  footing  as  the  native  in 
respect  to  the  enjoyment  of  dvil  as  distinguished  from  political 
rights.  In  a  few  States  they  are  still  under  certain  disabilities 
as  far  as  trade,  the  practice  of  certain  occupations  and  professions, 
reUgious  worship,  and  the  ownership,  transfer,  and  inheritance 
of  real  property  are  concerned.® 

it  on  grounds  of  public  interest.  See,  e,g.  *BluntschI],  Art.  383;  Bonfils, 
No.  442  (see  especially  p.  255  of  5th  ed.  for  references) ;  B^  de  Berc,  De  V expul- 
sion des  Hrangers  (1888) ;  *  6  Calvo,  §§  xi9r-x25 ;  Danit,  De  V expulsion,  etc.  (1902) ; 
Despagnet,  Nos.  347-348 ;  Duplessix,  Nos.  138-143 ;  *  Martini,  V expulsion  des 
Hrangers  (1909),  ch.  i;  *4  Moore,  Digest,  §§  550-5S9;  *i  Oppenheim,- §§  323- 
326;  3  P.-Fod6r^,  Nos.  1857  ff.;  *i  Rivier,  31 1-3 14;  Rolin-Jaequemyns,  in  20 
R.  D.  I.  (1888),  498;   2  Wharton,  Digest,  §  206. 

In  Turner  v.  WUtiams  (1904),  194  U.  S.  Rep.  279,  the  Supreme  Court  of  the 
United  States  declared  the  right  to  expel  aliens  inhermt  in  sovereignty.  For  the 
resolutions  on  expulsion  of  foreigners  adopted  by  the  Institute  of  International 
Law,  see  12  Annuaire  (1892),  221-226,  Arts.  14-41. 

^  For  cases  of  expulsion,  see  3  and  4  Moore,  Digest,  §§  393,  399,  463,  SSO-SS9- 
See  especially  the  case  of  Hollander,  in  4  Moore,  pp.  102-108. 

^  Such  discrimination  is  practiced  by  Russia  in  the  case  of  Jews.    See  4  Moore, 

§554. 

^  The  British  exacted  an  indemnity  from  Nicaraugua  for  the  arbitrary  seizure 
and  expulsion  of  twelve  British  subjects  in  1894.  See  the  Bluefields  case,  in  4 
Moore,  Digest,  §  551,  pp.  99-102. 

For  claims  on  account  of  expulsion,  decided  by  mixed  commissions,  see  4  Moore, 
Int.  Arbitrations,  3333-3359- 

"  Trade  restrictions  are  still  very  great  in  China.  It  is  generally  known  that 
foreigners  are  only  legally  permitted  to  trade  in  certain  ports  or  places  opened  by 
treaty. 

In  Japan  property  in  the  soil  (if  not  in  immovables  in  general)  b  still  forbidden 
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All  that  aliens  can  claim,  however,  from  the  strictly  legal 
standpoint,  is  protection  of  life  and  property,  and  access  to  the 
courts  for  the  sake  of  securing  this  protection."  But  most 
modern  States  permit  to  alien  friends  the  free  use  of  their  courts 
on  the  same  terms  as  natives  or  citizens.  The  United  States 
even  recognizes  the  right  of  non-resident  aliens  to  sue  in  the 
Federal  courts.** 

249.  Duties  of  Aliens.  —  In  return  for  this  protection,  mere 
passing  travelers  or  visitors,  as  well  as  resident  aliens,  owe  a  local 
and  temporary  allegiance  and  obedience  to  the  laws  or  the  sover- 
eign in  whose  country  they  live  or  through  whose  territory  they 
pass.  They  are  subject  to  the  local  administration  and  may  be 
punished  for  any  crimes  or  misdemeanors  committed  within  the 
jurisdiction  of  such  sovereign.^  They  must  obey  all  reasonable 
regulations  instituted  for  their  welfare  or  for  the  convenience  of 

to  foreigners  as  individuals.  It  also  appears  that  the  personality  of  foreign  cor- 
porations is  not  recognized  in  Japan.  At  least  this  was  the  case  in  1905.  See 
Clavery,  Les  grangers  au  Japan  (1904),  vi  and  5.  The  Jews  are  still  under  cer- 
tain religious  and  economic  disabilities  in  Russia  and  Roumania. 

In  several  States  of  the  American  Union,  aliens  are  still  prohibited  from  pur- 
chasing, holding,  or  inheriting  real  estate;  but  these  disqualifications  have,  in 
the  case  of  those  belonging  to  certain  nationalities,  been  overridden  by  treaties 
which  our  courts  hold  to  be  the  law  of  the  land,  State  laws  or  constitutions  to  the 
contrary  notwithstanding.    See  4  Moore,  Digest ,  §§  544-545. 

The  British  Act  of  Naturalization  of  1870  removed  the  disabilities  until  then 
resting  upon  aliens  in  the  United  Kingdom  in  respect  to  the  acquisition  and  dis- 
position of  real  property.  The  registry  laws  of  the  United  States,  as  in  some 
other  countries,  place  certain  restrictions  upon  aliens  in  respect  to  the  registration 
of  vessels.  2  Moore,  Digest ^  §  322. 

The  special  rights  of  exterritoriality  still  enjoyed  by  foreigners  in  some  Eastern 
countries  will  be  briefly  considered  under  the  head  of  Consular  Jurisdiction.  See 
infra^  291. 

•*  For  a  fuller  discussion  of  this  subject,  see  supra,  ch.  10. 

^  France  refuses  the  use  of  her  tribunals  where  the  plaintiff  and  defendant  are 
both  foreigners.    This  system  is  justly  condemned  by  Bonfils,  No.  447. 

*^  Aliens  traveling  or  residing  in  foreign  lands  are  none  the  less  subject  to  the 
laws  of  their  own  country.  They  are  thus  subject  to  a  double  or  concurrent  juris- 
diction. But  it  is  not  customary  for  the  home  State  to  assert  jurisdiction  over 
crimes  committed  by  its  citizens  abroad  except  for  particular  offences  (sudi  as 
treason,  counterieiting,  etc.)  or  in  particular  places  (in  barbarous  countries  or 
communities). 

Aliens  traveling  or  residing  abroad  are  subject  to  recall  {jus  avocandt)  for  mili- 
tary service.  Their  government  owes  them  a  certain  measure  of  protection  against 
arbitrary  or  oppressive  acts  on  the  part  of  foreign  governments,  but  this  protec- 
tion is  exercised  at  the  discretion  of  the  home  government.  See  supra^  ch.  10  and 
Bibliography  on  pp.  169-170. 
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the  local  authorities,  such  as  requirements  in  respect  to  the  visi 
of  passports,**  registration,  etc. 

The  power  to  impose  taxes  being  an  attribute  of  sovereignty, 
aliens  must  pay  all  just  and  ordinary  taxes,  but  they  are  not 
bound  to  submit  to  the  exaction  of  forced  loans  *^  or  to  taxes 
which  are  discriminatory  and  confiscatory.  Resident  aliens, 
who  have  not  declared  their  intention  to  become  naturalized 
citizens  or  who  have  not  exercised  the  right  of  suffrage  are  not 
Kable  to  military  service,  though  it  is  generally  held  that  they  may 
be  called  upon  to  perform  police  or  militia  service  in  case  of  neces- 
sity." 

IV.  Extradition  of  Fugitive  Crbcinaxs  and  Political 

Offenders 

A  fourth  category  of  individuals  who  may,  from  a  certain  point 
of  view,  be  regarded  as  objects  of  the  Law  of  Nations,  are  Fugi- 
tive Criminals  and  Political  Offenders. 

250.  Fugitive  Criminals.  —  Fugitive  criminals  or  persons 
accused  of  crime  committed  in  one  country  and  fleeing  into  an- 
other may  be  extradited  or  delivered  by  the  government  of  the 
latter  into  the  hands  of  the  authorities  of  the  former,  upon  the 
demand  of  the  government  of  the  nation  in  whose  territory  the 
crime  has  been  committed.  In  the  absence  of  a  treaty,  extradi- 
tion is  not,  strictly  speaking,  a  legal  obligation ;  ^  for  there  is  no 

Some  countries  even  wrongfully  assert  jurisdiction  over  foreigners  for  acts 
committed  on  foreign  territory.  See  supra,  i  149  and  p.  160  for  references  on  the 
CuUing  Case. 

^  On  American  Passports f  see  especially  3  Moore,  Digest ,  §§  493-5331  and  Gail- 
laid  Himt,  The  American  Passport.  Though  often  found  to  be  a  convenience, 
they  are  no  longer  a  necessity  in  western  Europe,  i.e.  outside  of  Russia.  It  should 
be  noted  that,  according  to  the  Expatriation  Law  of  1907,  limited  passports  may 
now  be  issued  to  those  who  have  merely  declared  their  intention. 

^  2,  4,  and  6  Moore,  Digest,  §§  183-184, 540,  and  1036.  'For  the  consideration 
of  the  subject  of  forced  loans  by  international  commissions,  see  4  Moore,  Int. 
ArhUrations,  ch.  62,  3409-341 1. 

**  On  the  Exemption  of  Aliens  from  Ordinary  Military  Service,  see  especially 
Bluntschli«  Art.  391;  Bonfils,  No.  445;  Despagnet,  No.  354;  *Hall  (5th  ed.), 
207-209;  ♦  I  Halleck  (Baker's  3d  ed.),  419-420  n.,  558-559  n. ;  Lawrence,  Prin- 
dpies  (3d  ed.),  §  117 :  *  4  Moore,  Digest,  §  548 ;  i  Westlake,  211-212 ;  2  Wharton, 
Digest,  i  202. 

**  Garke  (Extradition,  ch.  i,  4th  ed.,  1903)  vainly  attempts  to  show  that  the 
assertion  that  "  the  majority  of  jurists  deny  the  existence  of  any  right  to  demand 
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generally  recognized  rule  of  International  Law  which  requires 
that  the  worst  criminal  be  given  up  by  one  sovereign  upon  the 
request  of  another. 

But  it  is  to  the  interest  of  civilization  and  the  international 
community  that  all  persons  guilty  of  serious  crimes  be  extradited 
for  trial  to  the  place  where  the  crime  has  been  committed. 
Since  the  third  decade  of  the  nineteenth  century^®  a  number 
of  laws  have  been  enacted  and  numerous  treaties  of  extra- 
dition concluded  which  prescribe  the  mode  and  conditions  of 
delivery  and  enumerate  crimes  for  which  extradition  shall  take 
place. 

extraditioii"  Is  incorrect.  He  quotes  from  Grotius,  Pufendorf,  Kent  Story,  etc; 
but  he  is  not  ftdly  borne  out  even  by  these  authorities,  for  the  majority  of  them 
evidently  consider  extradition  a  natural  right  or  moral  duty  rather  than  a  legal 
right  or  obligation.  He  himself  finally  concludes  (p.  14)  that  the  refusal  to  sur- 
render fugitive  criminals  is  "a  serious  violation  of  the  moral  obligations  which 
exist  between  civilized  communities." 

The  great  majority  of  the  more  modem  authorities  clearly  regard  extradition, 
in  the  absence  of  a  treaty,  as  a  mere  matter  of  comity,  discretion,  interest,  or 
moral  obligation.  This  is  also  the  view  of  the  great  majority  of  jurists  and  states- 
men, and  it  is  borne  out  by  international  practice.  See  especially  4  Moore,  Digest j 
§§  580  S.'f  and  Spear,  The  Law  of  Extradition  (1885,  2d  ed.),  ch.  i,  for  views  of 
American  jurists  and  statesmen. 

Some  modem  authorities  are,  however,  not  quite  clear  upon  this  point.  Fiore 
(I,  Nos.  626-627)  considers  extradition  a  duty  of  mutual  aid  or  assistance.  De- 
spagnet  (No.  291)  speaks  of  it  as  a  "theoretical  obligation  founded  upon  the  prin- 
ciples of  International  Law,"  but  denies  that  it  is  a  "positive  obligation,"  in  the 
absence  of  convention.  Westlake  (I,  p.  244)  classes  it  as  an  "imperfect  right." 
Rivier  (I,  p.  348)  appears  to  be  practically  alone  in  holding,  apparently  without 
reserve,  that  "independently  of  all  conventional  arrangement,  there  is  an  obliga- 
tion of  extradition  existing  between  States  of  equal  civilization,  members  of  the 
international  community."  But  even  he  adds:  "This  principle  is  to-day  more 
or  less  generally  recognized,  at  least  in  theory." 

'°  Treaties  of  extradition  were  comparatively  infrequent  prior  to  the  French 
Revolution.  Contrary  to  the  modem  usage,  they  were  usually  directed  against 
political  offenders  rather  than  ordinary  criminals.  Art.  20  of  the  Treaty  of  Amiens 
(1802)  provided  for  the  reciprocal  extradition  of  fugitives  accused  of  certain  heinous 
crimes  between  England,  France,  Spain,  and  the  Batavian  Republic.  But  it  was 
not  until  after  1840  that  Treaties  of  Extradition  may  be  said  to  have  become 
frequent.  This  was  doubtless  owing  to  increased  facilities  of  interstate  00m- 
mimication. 

The  first  municipal  law  on  the  subject  appears  to  have  been  the  Belgian  law  of 
1833,  but  it  was  not  imtil  1870  that  Uie  British  Parliament  passed  an  Extradition 
Act.  The  Congress  of  the  United  States  passed  General  Extradition  Laws  in 
1848  and  1869  —  Acts  which  are  now  replaced  by  sections  5270-5277  of  the  Re- 
vised Statutes,  supplemented  by  the  Act  of  1882  (22  U.  S.  Stat,  at  Large,  215). 

With  the  excq>tion  of  Art.  37  of  Jay's  Treaty  of  1794  with  Great  Britain  (which 
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251.  The  Nature  of  Eztitiditioii.  — As  a  rule,  States  refuse 
to  extradite  their  own  citizens  or  subjects.^  Just  as  a  govern- 
ment, imless  bound  by  treaty,  may  refuse  extradition  for  any 
crime  whatsoever,  so  it  may  grant  extradition  at  its  discretion, 
unless  restrained  by  municipal  law.^  For  extradition  is  essen- 
tially a  political  or  executive  act,  though  the  judiciary  usually 

expired  by  limitation  in  1807),  the  first  treaties  of 'the  United  States  were  with 
Great  Britain  in  1842  and  France  in  1843. 

For  the  Extradition  Treaties  and  Laws  of  the  United  States,  see  Hawley,  /»/. 
ExtradiUan  (1893);  Moore,  Extradition  (1891);  Spear,  The  Law  of  ExiradiUon 
(1885),  Appendices;  Supplements  to  A.  J, 

For  the  Laws  and  Treaties  of  Great  Britain,  see  Biron  and  Chahners,  Extra- 
dition (1903) ;  Clark,  Extradition  (1903),  Appendix;  and  Piggott,  Extradition  (1910), 
Appendix  II,  pp.  25  ff. 

^  England  and  the  United  States  are  exceptions  to  this  rule.  This  arises  from 
the  fact  that  the  United  States  does  not,  except  for  such  international  crimes  as 
piracy  and  the  slave  trade,  punish  her  citizens  for  crimes  committed  out  of  the  coun- 
try, and  that  England  only  pimishes  her  subjects  for  such  crimes  as  treason,  mur- 
der, bigamy,  etc.,  when  these  are  committed  abroad. 

In  the  absence  of  a  clause  expressly  exempting  nationals  from  extradition,  the 
State  Department  at  Washington  holds  that  they  should  be  surrendered  upon 
demand.  Italy,  however,  has  refused  to  deliver  up  her  subjects  to  the  United 
States  in  spite  of  the  fact  that  the  Extradition  Treaty  between  the  two  countries 
contains  no  such  exemption.  See  4  Moore,  Digest^  §  594,  pp.  290  ff.  In  1890  the 
Swiss  Federal  Tribunal  decided  in  favor  of  the  position  taken  by  the  United  States. 
lUd.,  pp.  298  ff. 

In  Trinities  Case  (1884)  the  United  States  declined  to  order  the  surrender  of 
one  of  its  dtiaens  to  the  Mexican  Government  "on  the  ground  that,  as  the  treaty 
negatived  any  obligation  to  do  so,  the  President  was  not  invested  with  legal  au- 
thority to  act."     I  Moore,  Extradition,  166. 

Art.  6  of  the  Treaty  of  1861  with  Mexico  declared  that  "neither  of  the  con- 
tracting parties  shall  be  bound  to  deliver  up  its  own  citizens  under  the  stipula- 
tions of  this  treaty."  Secretary  Frelinghuysen  construed  this  provision  (which, 
as  he  said,  was  identical  with  clauses  in  fourteen  other  Extradition  Treaties  of 
the  United  States)  as  conferring  upon  the  President  no  discretionary  power  what- 
ever —  a  view  which  was  judicially  upheld  in  Ex  parte  McCabe,  46  Fed.  Rep. 
363.  Art.  4  of  the  Treaty  of  1899  between  the  United  States  and  Mexico 
expressly  granted  such  discretionary  power  to  the  President.     4  Moore,  Digest, 

P'  303. 

"In  July,  1895,  the  Mexican  Government  declined  to  surrender  to  the  United 

States  Chester  W.  Rowe,  a  fugitive  from  justice,  on  the  ground  that  he  had,  by 
the  purchase  of  real  estate  in  Mexico,  assumed  Mexican  nationality."  Ibid,  p.  302. 
"  This  at  least  appears  to  be  the  prevailing  doctrine  in  France  and  on  the  Con- 
tment.  But  it  is  not  the  view  in  England  or  the  United  States.  In  the  United 
States,  it  has  been  almost  uniformly  held  that,  in  the  absence  of  a  treaty,  the 
President  is  not  authorized  to  order  an  extradition.  An  exception  was  the  un- 
authorized surrender  by  Secretary  Seward  of  ArgueUes  to  Spain  in  1864.  But  this 
violation  of  constitutional  law  and  custom  has  been  generally  condenmed.  On 
the  Argueiles  case,  see   Clarke,  72-74;   Lawrence  (3d  ed.),  §  132;    *i  Moore, 
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decides  the  legal  or  technical  points  involved,  at  least  in  Ejigland 
and  the  United  States.  Extradition  is  generally  granted  on  the 
bases  of  reciprocity,  and  is  applied  to  a  considerable  number  and 
variety  of  crimes.^ 

252.  Rules  of  Extradition. — There  are  several  conventional 
rules  governing  extradition  which  are  so  generally  observed  that 
they  may  be  claimed  as  virtual  rules  of  International  Law.  One 
of  these  is  that  the  names  of  the  crimes  enumerated  in  Extradi- 
tion Treaties  should  be  construed  in  accordance  with  the  law 
which  prevails  in  the  State  which  asks  for  the  surrender  of  the 
fugitive  criminal.  In  other  words,  the  name  of  the  crime  is  to 
be  determined  rather  by  the  law  which  has  been  violated  than 
by  the  law  of  the  county  in  which  the  fugitive  is  found.  Thus, 
our  Supreme  Court  held  that  the  Spanish  word  falsificacion  used 
as  a  corresponding  word  for  forgery  in  the  Mexican  text  of  the 
Treaty  of  1861  was  equivalent  to  a  charge  of  forgery,  even  though 
the  crime  conmiitted  (that  of  forgery  of  theatre  tickets)  might 

Extradition,  §  27,  pp.  33  ff. ;  4  Ibid.,  Digest,  §  581,  pp.  249  fif. ;  Spear,  Extradiiitm, 
1-3,  6,  43;  Dana's  Wheaton,  §  115,  note  73;  Woolaey,  §  78. 

In  England  it  is  held  that  the  common  law  gives  the  Government  no  right  to 
surrender  an  alien.  The  Crown  may  negotiate  extradition  treaties,  but  they  are 
given  effect  by  Orders  in  Council  under  the  authority  of  an  Act  of  Parliament. 
See  Clarke,  Exiradiliony  ch.  5. 

^'  The  Extradition  Act  of  Great  Britain  (1870)  specified  the  following  crimes 
as  extraditable:  murkier,  and  attempt  and  conspiracy  to  murder;  manslaughter; 
counterfeiting  and  altering  money  and  uttering  counterfeit  or  altered  money; 
forgery,  counterfeiting,  and  altering,  and  uttering  what  is  foiged  or  counterfeited 
or  altered ;  embezzlement  and  larceny ;  obtaining  goods  or  money  by  false  pre- 
tences ;  crimes  by  bankrupts  against  bankruptcy  law ;  fraud  by  a  bailee,  banker, 
agent,  factor,  trustee,  or  director,  or  member,  or  public  officer  of  any  company 
made  criminal  by  any  Act  for  the  time  being  in  force;  rape;  abduction;  child 
stealing;  burglary  and  housebreaking;  arson;  robbery  with  violence;  threats 
by  letter  or  otherwise  with  intent  to  extort;  piracy  by  law  of  nations;  sinking 
or  destroying  a  vessel  at  sea,  or  attempting  or  conspiring  to  do  so ;  assaults  on 
board  a  ship  on  the  high  seas  with  intent  to  destroy  life  or  to  do  grievous  bodily 
harm ;  revolt  or  conspiracy  to  revolt  by  two  or  more  persons  on  board  a  ship  on 
the  high  seas  against  the  authority  of  the  master. 

To  this  list  the  Extradition  and  Slave  Trade  Acts  of  1873  added  the  foUowiog; 
kidnapping  and  false  imprisonment;  perjury,  and  subornation  of  perjury;  and 
slave  trading.  See  Biron  and  Chalmers,  78-79,  88.  For  commentary  on  Ex- 
tradition Act  of  1870,  see  Piggott,  Extradition  (1910),  ch.  3. 

Art.  27  of  the  Jay  Treaty  of  1794  with  Great  Britain  merely  provided  for  ex- 
tradition in  case  of  murder  or  forgery.  The  Treaty  of  1842  enumerated  seven 
extraditable  crimes;  the  Convention  of  1890  with  Great  Britain  adds  twenty 
more. 
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not  be  forgery  at  common  law  —  a  point  which  was  left  imdeter- 
mined.^* 

Another  rule  now  fully  established  is  that  a  criminal  cannot 
be  tried  for  any  other  crime  than  that  named  in  the  warrant  of 
extradition/^ 

It  is  also  customary,  at  least  in  England  and  the  United 
States,  before  a  warrant  of  extradition  is  issued,  to  require  such 
evidence  of  guilt  as,  according  to  the  laws  of  the  country  where  the 
fugitive  is  foimd,  would  justify  his  (or  her)  commitment  for 
trial  if  the  crime  had  been  there  committed.  But  this  can 
hardly  be  considered  a  principle  of  International  Law,  for  a 
State  has  discretionary  power  in  this  matter.  In  England  and 
the  United  States  aliens  have  the  privilege  of  habeas  corpus. 

253.  Political  Offenders.  —  There  is  one  class  of  o£Fenses 
which  are  not  extraditable,  according  to  modem  usage.  It  is 
now  universally  held  that  political  offenders  are  exempt  from  ex- 

'*  Benson  v.  McMahon  (1888),  127  U.  S.  Rep.  457,  466.  Cf,  In  re  Fara,  7 
Blatch.  345.  On  these  two  cases,  see  Hawley,  Int.  Extradition^  5-7 ;  and  4  Moore, 
Digesty  pp.  276-278. 

^  See  especially  United  States  v.  Rauscker  (1886)  199  U.  S.,  407,  and  Scott,  274. 
Prior  to  this  important  decision,  judicial  opinion  in  the  United  States  had  been 
divided.    For  the  cases,  see  Snow's  note  in  Scott,  282,  or  Snow,  Cases,  158. 

During  the  famous  Winslow  controversy  between  the  United  States  and  Great 
Britain  (1876),  Secretary  Fish  contended  that  a  person  could  be  indicted  and  tried 
for  an  offense  other  than  that  for  which  he  had  been  extradited.  Lord  Derby, 
on  the  other  hand,  claimed  that  it  was  '*  an  essential  principle  of  extradition  " 
that  a  person  surrendered  for  one  offense  should  not  be  tried  for  another. 

Before  the  requisition  for  Winslow's  extradition  had  been  presented  at 
London,  the  British  Minister  at  Washington  suggested  that  it  would  probably 
be  refused  unless  the  United  States  entered  into  a  stipulation  that  Winslow  wotdd 
not  be  tried  for  any  other  offense  than  that  for  which  he  was  to  be  surrendered. 
As  a  consequence  of  this  difference,  the  execution  of  the  treaty  of  1842  was  sus- 
pended until  the  British  Government  temporarily  receded  from  its  position. 

On  the  Winslow  Case,  see  especially  Hawley,  Extradition,  8-13;  *i  Moore, 
Extradition,  196-2x9;  4  Ibid,,  Digest,  §  456;  *2  Wharton,  Digest,  §  270.  For 
further  references  on  this  case  and  an  excellent  summary  of  the  judicial  history 
of  this  subject  in  the  United  States,  see  4  Moore,  Digest,  pp.  308-11 1. 

The  rule  is  different  m  ''Inter-State  Rendition"  or  the  Law  of  Extradition 
between  States  of  the  American  Union.  In  the  States  persons  can  be  tried  for 
crimes  other  than  those  for  which  they  have  been  extradited.  It  has  even  been 
held  that  persons  kidnapped  in  one  State  and  carried  forcibly  into  another  may 
be  tried.  The  State  Courts  merely  assert  jurisdiction ;  they  will  not  inquire  into 
irregularities  of  this  kind.  For  citation  of  numerous  cases,  see  State  v.  Patterson 
(1^3))  116  Missouri,  505,  and  Scott,  283.  On  ''Interstate  Extradition,"  see 
especially  i  Willoughby,  The  Const.  Law  of  the  U,  S.  (1910),  ch.  14. 
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tradition  process.^  But  there  is  imfortunately  no  agreement  as 
to  the  nature  or  content  of  a  political  offense,  and  no  satisfactory 
definition  of  a  political  crime  has  as  yet  been  evolved. 

254.  Difficulties  of  Definition  and  Application.  — The  difficul- 
ties of  definition^  and  its  application  arise  from  two  sets  of  facts. 

^  This  exemption  holds,  whether  expressed  in  treaties  or  not. 

The  recognition  of  the  non-extradition  of  political  offenders  as  a  general  prin- 
ciple of  conduct  dates  from  the  European  Revolutions  of  1830  and  1848,  though 
it  may  be  said  to  owe  its  origin  to  the  French  Revolution  of  1789.  It  was  par- 
ticularly England,  Switzerland,  France,  Belgium,  and  the  United  States  who 
championed  the  cause  of  political  freedom.  In  1830  even  Austria  and  Prussia 
refused  Russia's  demand  for  the  extradition  of  Polish  refugees.  But  a  reaction 
set  in  (1833)  when  Austria,  Prussia,  and  Russia  concluded  agreements  stipulating 
that  persons  who  had  conmiitted  high  treason  and  Use  majesUj  or  who  were  guilty 
of  conspiracy  or  revolt  against  a  throne  or  legitimate  government  should  be  sur- 
rendered. The  same  year  (1833)  Belgium  passed  her  famous  Extradition  Law 
(see  supra^  p.  264)  which  expressly  forbade  the  extradition  of  political  offenders 
—  a  provision  which  finds  its  first  incorporation  in  a  modem  treaty  in  the  Con- 
vention of  1834  between  Belgium  and  France.  Since  1866  even  Russia  has  felt 
herself  obliged  to  agree  to  the  non-extradition  of  political  offenders.  Grivaz, 
Nature  et  effects  du  principe  de  VasUe  politique,  ch.  2 ;  and  Martitz,  IntentatioMale 
Rechtshilfe  in  Sirafsachen,  134-184.      For  a  good  summary,  see  i  Oppenheim, 

§  133- 

^'  For  various  definitions  of  a  political  offence,  see  2  Calvo,  i  1034 ;  and  3  P.- 

Fod£r6,  No.  1872.     One  of  the  best  characterizations  is  that  by  Lord  Denman  in 

the  Castioni  case  (1908),  i  Q.  B.  Div.  149,  and  Scott,  285 : 

'^The  question  really  is  whether,  upon  the  facts,  it  is  dear  that  the  man  was 
acting  as  one  of  a  number  of  persons  engaged  in  acts  of  violence  of  a  political  char- 
acter with  a  political  object,  and  as  part  of  the  political  movement  and  rising  in 
which  he  was  taking  part." 

This  is  the  solution  adopted  by  the  Swiss  Extradition  Law  of  1892.  *'Art.  10 
recognizes  the  non-extradition  of  political  criminals,  but  la3rs  down  the  rule  at  the 
same  time  that  political  criminals  shall  nevertheless  be  surrendered  in  case  the 
chief  feature  of  the  offense  wears  more  the  aspect  of  an  ordinary  than  of  a  polit- 
ical crime,  and  that  the  decision  concerning  the  extraditability  of  such  criminals 
rests  with  the  Bundesgericht,  the  highest  Swiss  Court  of  Justice."     i  Oppenheim, 

§  337- 

Arts.  13, 14,  and  15  of  the  Oxford  Rules  adopted  by  the  Institute  of  International 

Law  as  modified  at  Geneva  in  i8q2  declare : 

^'Art.  13.    Extradition  is  inadmissible  for  piurely  political  crimes  or  offenses. 

"Nor  can  it  be  admitted  for  unla¥rful  acts  of  a  mixed  character  or  connected 
with  political  crimes  or  offenses,  also  called  relative  political  offenses,  unless  in 
the  case  of  crimes  of  great  gravity  from  the  point  of  view  of  morality  and  of  the 
common  law,  such  as  murder,  manslaughter,  poisoning,  mutilation,  grave  wounds 
inflicted  wilfiilly  with  premeditation,  attempts  at  crimes  of  that  kind,  outrages 
to  property  by  arson,  explosion  or  flooding,  and  grave  robbery,  especially  when 
committed  with  arms  and  violence. 

"So  far  as  concerns  acts  committed  in  the  course  of  an  insurrecdon  or  of  a 
civil  war  by  one  of  the  parties  engaged  in  the  struggle  and  in  the  interest  of  its 
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In  the  first  place,  a  crime  may  be  purely  political  or  it  may  have 
a  double  motive  or  end  —  it  may  be  partly  political  and  partly 
personal  or  private.  Such  crimes  have  been  named  d&Us  con- 
nexes  (mixed)  by  French  publicists.  In  the  next  place,  a  crime 
may  be  political  in  appearance,  but  really  private  or  vice  versa. 

In  the  latter  case,  no  serious  difficulty  presents  itself,  provided 
the  facts  are  clearly  established.  For  the  determination  of  these 
facts,  a  judicial  inquiry  would  seem  to  be  desirable.  A  more 
serious  difficulty  arises  in  the  case  of  mixed  crimes.  Here  it  may 
be  extremely  difficult  or  well-nigh  impossible  to  determine  the 
dominant  or  controlling  motive  or  purpose,  as  where  theft,  arson, 
or  homicide,  have  been  committed.  In  these  cases,  too,  a  judicial 
decision  based  on  a  thorough  investigation  would  seem  to  be  the 
best  solution. 

Then,  too,  a  political  crime  may  be  of  such  a  gross  and  outra- 
geous character,  as  in  the  case  of  the  assassination  of  a  constitu- 
tional sovereign  or  chief  of  State,  that  it  is  not  to  the  interest  of 
other  States  to  refuse  extradition.  Such  cases  should  be  ex- 
empted from  the  operation  of  the  rule  that  political  offenders 
are  not  extraditable.'* 

cause,  they  cannot  give  occasion  to  extradition  unless  they  are  acts  of  odious  bar- 
barisin  or  vandalism  forbidden  by  the  laws  of  war,  and  then  only  when  the  civil 
war  is  at  an  end. 

"Art  14.  Criminal  acts  directed  against  the  bases  of  all  social  organization, 
and  not  only  against  a  certain  State  or  form  of  government,  are  not  considered 
political  offenses  in  the  application  of  the  foregoing  rules. 

"Art.  15.  In  any  case,  extradition  for  crimes  having  the  characters  both  of 
political  and  common  law  crime  ought  not  to  be  granted  unless  the  demanding 
State  gives  the  assurance  that  the  person  surrendered  shall  not  be  tried  by  ex- 
traordinary courts."  As  translated  by  i  Westlake,  246-247.  For  the  French 
text  see  12  Annuaire,  182,  and  Tableau,  101-102. 

These  rules  have  been  criticised,  but  they  seem  to  embody  the  best  opinion 
on  this  subject. 

"  See  Arts.  13  and  14  cited  above.  There  is  still  considerable  difference  of  opin- 
ion respecting  anarchistic  and  nihilistic  attempts  and  attacks  upon  the  life  of  a 
reigning  sovereign  or  Chief  of  State.  Many  States  have  accepted  the  so-called 
atUntat  clause  enacted  by  Belgium  in  1856.  This  daiise  stipulated  that  the  murder 
of  the  head  of  a  foreign  government  or  of  a  member  of  his  family  should  not  be  con- 
sidered a  political  crime,  i  Oppenheim,  §  335.  The  United  States  has  even  included 
it  in  a  few  of  its  Extradition  Treaties.  For  clauses  dealing  with  political  offenses  in 
Extradition  Treaties  between  the  United  States  and  other  countries,  see  Supple- 
ment to  3  A.  J.  (1909),  144  ff. 

As  Oppenheim  (I,  §  339)  justly  observes :  ''The  Belgian  clause  goes  too  far,  since 
ezceptioxiial  cases  of  murder  of  heads  of  States  from  political  motives  or  for  political 
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V.  The  Right  of  Asylum 

255.  The  So-called  Right  of  Asylum.  —  This  so-called  right 
applies  especially  to  criminals,  political  refugees,  and  slaves, 
and  has  been  claimed  on  warships,  in  legations,  and  even  on  mer- 
chantmen in  the  case  of  political  refugees,  who,  having  escaped 
to  another  country,  take  passage  on  a  foreign  merchant  v^sd 
for  a  third  country,  said  vessel  being  bound  on  a  voyage  which 
includes  calls  at  ports  of  their  own  country." 

purposes  might  occur  which  do  not  deserve  extradition. "  There  have  been  attempts 
of  this  nature  which  were  either  legitimate  as  part  of  a  political  insurrection  or  which, 
because  of  the  tyranny  and  oppression  exercised,  are  not  condemned  by  the  monl 
sense  of  mankind. 

On  the  other  hand,  mere  anarchistic  attempts  should  receive  no  quarter.  Sodai- 
ists,  however,  stand  upon  an  entirely  different  footing,  for  their  efforts  are  not 
''directed  against  the  bases  of  all  social  organization";  they  aim  at  the  reorganiza- 
tion of  society  on  a  juster  and  sounder  foundation. 

It  should  be  added  that  press  offenses  are  usually  regarded  as  political. 

On  Political  Offenses,  see  especially  Bluntschll,  Art.  396 ;  *  Bonfils,  Nos.  466- 
472;  Bry,  No.  329;  2  Calvo,  §§  1034-1045;  i  Cobbett's  Cases  (3ded.),  238-239, 
240-241 ;  Despagnet,  No.  304  B. ;  Diena,  in  2  R.  D.  I.  P,  (1895),  306  ff. ;  *  Grivaz, 
Nature  et  ejfets  du  principe  de  Vasile  politique  (1895) ;  Lawrence,  Principles  (3d  ed.), 
§  133;  lUd.  (4th  ed.),  §  III,  pp.  262  ff. ;  Liszt  (3ded.),  §32;  Lamascfa,  in 
3  Holtzendorff,  485  ff. ;  Ihid.,  Auslieferungspflickl  und  Asylrechi  (1897) ;  *  2  M^iign- 
hac,  TraiUj  754-777;  •4Moore,  IWgw/,  §604;  *  Ibid,,  Extradition,  303-326;  3  F. 
de  Martens,  §  96 ;  *  Martitz,  Internationale  Rechtshilfe  in  Strafssachen  (1888-1897) ; 
*  I  Oppenheim,  §{  333-340;  ^3  P.-Fod^,  Nos.  1871-1873;  Renatdt,  in  7  /./.  P., 
65  ff. ;  I  Rivier,  351-357 ;  Rolin,  in  12  Annuaire,  156  ff. ;  Ihid.,  24  and  26  R.  D.  /., 
285-293  and  125-152;  ♦Scott,  Cases,  285-293;  •Snow,  Cases,  161-171;  Soldan, 
Extradition  des  criminels  politiques  (1882) ;  Taylor,  §  212 ;  Ulmann  (2nd  ed.),  §  129, 
IV;  I  Westlake,  247-248. 

The  student  should  especially  study  the  case  of  In  re  Castini  (1890),  L.  R.  Q.  B., 
Div.  149,  and  Scott,  163,  or  Snow,  285.  See  also  the  cases  of  Caio,  i  Moore,  on 
Extradition,  324,  and  Snow,  161 ;  The  St.  Alban's  Raid,  1  Moore,  322,  or  Snow,  162 ; 
the  Salvadorean  Refugees  and  San  Ignacio  Raid,  in  4  Moore,  Digest,  §  604,  pp.  334  ff-; 
and  the  case  of  Rudowitz,  Maxey,  in  the  Green  Bag  for  April,  1909. 

^  In  theBarrundia  case  (1890),  Mr.  Mizner,  U.  S.  Minister  to  Central  America, 
was  unjustly  censured  and  recalled  by  Presid^t  Harrison  for  having  advised  the 
surrender  of  General  Barrundia,  a  Guatemalan  political  refugee  who  had  taken  pas- 
sage on  the  Pacific  Mail  Steamer,  then  anchored  in  transit  in  the  port  of  San  Jos^ 
de  Guatemala.  General  Barrundia  resisted  capture  and  was  killed.  2  Moore, 
Digest,  i  307,  pp.  871-877.  Secretary  Blaine's  labored  defense  of  o\ur  Government's 
position  in  this  case  fails  to  carry  conviction.  A  more  correct  statement  of  the  law 
is  that  of  Secretary  Bayard  in  the  case  of  Gdmes  (2  Moore,  pp.  867-868,  and  Snow, 
Cases,  149).  See  also  the  case  of  Sotelo,  2  Moore,  856,  Snow,  147,  and  Scott, 
273~~275  ^-  In  1^3  Honduras  promptly  disavowed  all  req>onsibility  for  the  firing 
upon  the  American  steamer  Costa  Rica  because  her  captain  refused  to  surrender  Dr. 
Bonilla,  a  political  refugee.    2  Moore,  pp.  879  ff. 
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There  is  no  right  of  asylum  appertakiing  to  individuals.  So 
far  as  this  so-called  right  exists,  it  belongs  to  the  State ;  but  to 
this  right  there  is  attached  no  corresponding  duty. 

In  the  absence  of  treaty  obligation,  every  State  has  of  course 
the  right  to  give  or  withhold  asylum  to  foreigners,  including 
criminals,  political  o£Fenders,  and  fugitive  slaves.  But  it  has 
no  right  to  harbor  criminals  either  on  its  warships  or  in  legations.^^ 
It  is  also  agreed  that,  except  in  Spanish-American  States  (where  a 
special  usage  seems  to  have  obtained  recognition)  and  perhaps  in 
the  Orient,  legations  and  consulates  no  longer  have  the  right  of 
granting  asylum  to  political  refugees.^ 

A  different  practice  appears  to  obtain  in  the  case  of  warships. 
It  would  seem  that  according  to  general  usage,  commanders  of 
warships  may,  imder  circumstances  of  serious  danger  and  at  their 
discretion,  grant  asylmn  to  political  refugees  from  motives  of 
humanity  upon  condition  of  observing  a  strict  neutrality  between 
both  parties.  But  asylum  should  never  be  offered  nor  should 
the  refugees  be  permitted  to  maintain  conmiunication  with  the 
shore.    The  same  principles  probably  extend  to  fugitive  slaves.®* 

"  See  infray  §§  209,  278.  In  do  case  may  a  process  be  served  on  board  a  public 
vessel,  nor  can  one  charged  with  crime  be  even  forcibly  removed.  Ordinary  aim- 
inaJs  should  be  given  up  upon  proper  demand.  But  the  demand  shotdd  be  made 
diplomatically  and,  in  extreme  cases,  the  vessel  might  be  refused  the  hospitab'ty  of 
the  port. 

The  inmiunities  of  legations  are  not  as  great  as  those  of  warships.  It  is  now  gen- 
erally admitted  that  an  ambassador  or  other  foreign  minister  cannot  afford  shelter 
to  ordinary  criminals,  even  to  servants  of  the  embassy,  if  the  offense  charged  is  com- 
mitted outside  the  minister's  residence.  But  the  arrest  should,  if  possible,  be 
arranged  diplomatically,  and  the  convenience  or  wishes  of  the  minister  should  be 
carefully  consulted.    See  »»/fa,  p.  294  as  to  the  time  and  mode  of  arrest. 

"*  The  right  of  asylum  of  legations  has  almost  disappeared  in  European  practice. 
The  classic  case  is  that  of  the  Duke  of  Ripperda  (1726).  See  Ch.  de  Martens,  Causes 
cMbres,  174,  and  Snow,  Cases,  139.  But  owing  to  the  frequency  of  political 
revolutions,  it  still  persists  in  Spanish-America  and  perhaps  in  Spain  where  it  was 
revived  during  the  Carlist  Wars  in  the  middle  of  the  nineteenth  centiiry.  There 
was  a  case  in  Spain  as  late  as  1873.  There  have  also  been  a  few  sporadic  cases  in 
southeastern  Europe,  one  in  Greece  (1862),  and  one  in  Constantinople  (1895). 
T!he  practice  also  obtains  in  some  parts  of  the  Orient. 

The  United  States  discourages  the  practice  in  Spanish- American  States,  but  does 
not  prohibit  it  entirely.  For  the  opinion  of  Secretary  Fish  and  the  Instructions  to 
diplomatic  agents  issued  by  our  State  Department- on  this  point,  see  Snow,  Cases , 
142,  and  Ikid.,  ItU,  Law,  28.  See  also  2  Moore,  Digest,  }f  295-304,  particularly 
i  SOf>*  ^or  the  views  of  Secretary  Fish. 

>■  For  the  instructions  of  the  British  Admiralty  and  the  Regulations  of  the 


272       ESSENTIALS  OF  INTERNATIONAL  PUBUC  LAW 

BIBUOORAPHT, 

Right  of  Asylum.  —  Bluntschli,  Arts.  381-398;  B16teau,  De  Pasyk, 
etc.  (1886);  ♦Bonfils  (Fauchille),  Nos.  622,  696-698;  Bry,  Nos.  198,  200, 
250;  I  and  3  Calvo,  S§  469-4711  iS^i  ff.;  Despagnet,  No.  349;  ♦Gilbert, 
in  IS  Harvard  Law  Rev.  (1901),  118-139;  Ibid.,  in  3  ^.  /.  (1910), 
562-595;  *Hall  (5th  ed.),  182-183,  196-197,  213-215;  Heffter,  §§  61H53, 
212;  Lawrence  (3d  ed.),  $  130;  Ihid,  (4th  ed.),  {  108;  2  F.  de  Martens, 
§§  12,  56;  2  Moore,  Digest,  §§  291-307;  Ibid.,  in  7  Pol.  Sd.  Quar.  (1892), 
I  £[.,  197  ff.,  and  397  ff. ;  Ibid.,  on  Extradition,  §§  205  ff. ;  i  Oppenheim, 
§§316,  390,  450;  2  Perels,  125-131;  ^3  P.-Fod6r6,  Nos.  1416-1425;  Ibid,, 
in  2  Cows  de  droit  diplom.,  '^^i.-,  i  Rivier,  314,  499-502;  Scott,  Cases, 
256  ff. ;  *  Snow,  Cases,  139-150 ;  *  Ibid.,  Int.  Law,  §  18 ;  Sibley  and  Elias, 
The  Aliens  Act  and  Right  of  Asylum  (1906) ;  Stoerk,  in  3  Holtzendorff, 
465  ff.,  485  ff. ;  Taylor,  §§  186,  256-260,  271,  311-312 ;  i  Wharton,  Digest, 
§  104;  I  Westlake,  257-262,  271-274;  Wilson  and  Tucker,  127, 146, 185- 
186;  Wilson,  118,  172. 

Nationality,  Naturalization,  Expatriation,  an  Citizenship.  —  Andreani, 
La  condition  des  Strangers  in  Prance  (1907) ;  Arts.  "  Aliens,"  "  Citizens,'' 
and  "  Extradition,"  in  2,  7,  and  19  Cyc.  of  Law  and  Procedu  e,  81-130, 
132-148,  and  50-100;  Arts.  "Aliens,"  "Citizenship,"  and  "Naturaliza- 
tion," in  American  and  English  Encyc.  (including  Supplement) ;  Arts. 
"  AUens,"  etc.,  in  Am.  Digest  (1897  to  1906),  December  ed.,  and 
"Aliens,"  etc.,  in  Annotations  to  Cyc.  for  references  to  recent  cases; 
Blimtschli,  Arts.  364-374;  *  Bonfils  (Fauchille),  Nos.  417-432;  2  Calvo, 
§§  539~654;  6  Ibid.,  §§  92-117;  i  Cobbett,  Cases,  170-196;  Cockbum, 
Nationality  (1869) ;  *  Cogordan,  La  nationality,  etc.  (2(1  ed.,  1890) ;  Davis 
(3d  ed.),  ch.  4,  pp.  135-151 ;  Del6caille,  De  la  naturalization  (1893) ;  Des- 
pagnet, Nos.  329-344;  Ibid.,  Droit  int.  privi  (5th  ed.,  1909),  liv.  I;  *  Dicey, 
Conflict  of  Laws  (1908),  Bk.  I,  ch.  3,  xxxvii-xliii  and  164-191 ;  i  Fiore,  Nos. 
644-658,  684-717 ;  De  Folleville,  TraUl  de  la  naturalization  (1888) ;  Foote, 
Private  Int.  Jurisprudence  (3d  ed.,  1904),  ch.  i ;  Franklin,  The  Legislative 
History  of  Naturalization  in  the  United  States  (1906) ;  *  Hall  (6th  ed.),  Pt 
II,  ch.  5;  *Ibid.,  Foreign  Powers  and  Jurisdiction,  etc.,  §  14;  i  Halleck 
(Baker's  3d  ed.),  ch.  12 ;  *  Gamer,  Introduction  to  Pol.  Sci.  (1910),  cL  11 ; 
Howard,  The  German  Empire  (1906),  ch.  8 ;  Heffter  (Geffcken),  §  59 ;  Kleen, 

United  States  Navy  on  these  points,  see  2  Moore,  Digest,  §  305,  and  Snow,  Int.  LaVf 

29- 

Art.  28  of  the  General  Act  of  the  Brussels  Conference  of  1890  provides  that "  any- 
slave  who  may  have  taken  refuge  on  board  a  ship  of  war  flying  the  flag  of  one  of  the 
Signatory  Powers  shall  be  immediately  and  definitely  freed ;  such  freedom,  however, 
shall  not  withdraw  him  from  the  competent  jurisdiction  if  he  has  committed  a  crime 
or  offense  at  common  law."    On  Fugitive  Slaves,  see  especially  Perels,  1 26-131. 

For  the  rule  respecting  the  reception  of  political  refugees  on  board  a  warship  in 
foreign  ports  adopted  by  the  Institute  of  Int.  Law,  see  17  Annuaire  (1898),  278. 
For  an  interesting  controversy  on  this  point  between  Brazil  and  Portugal,  in  i894t 
see  Chronique,  in  i  R.  D.  I.  P.  (1894),  273  ff. ;  Ferrao,  in  26  R.  D.  I.  (1894),  378  ff-; 
and  2  Moore,  Digest,  §  305,  pp.  853  ff. 
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in  3  ILD.I.  P.  (1896),  429  ff;;  ♦  Arts. on  " Nationality  "  and  " Naturaliza- 
tion/' in  Lalor,  Cyclopedia  of  PdiHcal  Science,  etc. ;  De  Liq>radeUe,  De  la 
naUanaliU  (1893) ;  Lawrence  (3d  ed.),  §S  114-1x6;  Ibid.  (4th  ed.),  S§  94* 
96 ;  *  Lehr,  La  nalionaliiS,  etc.  (1909) ;  G.  de  Leval,  La  protection  dipto- 
matique  des  noHonaux  a  VUranger  (1907) ;  Liszt  (3d  ed.),  §  79 ;  i  and  2  F.  de 
Martens,  §§85-87  and  44-48  respectively;  De  Martitz,  Das  Recht  der 
Staatsangehdrigkeit  (1885) ;  Meili,  Int.  Ciml  and  Commercial  Law  (trans,  by 
Kuhn,  1905),  119-128;  *McGovney, in  5  A.  J.  (1911),  325  ff.  and  in  11 
Columbia  Laiv  Rev.  (1911),  231  ff.  and  326  ff. ;  *  Moore,  American  Diplo^ 
macy,  ch.  7;  *3  Ibid.,  Digest,  ch.  10;  3  Ibid.,  Int.  Arbitrations,  2449-2655; 
2  Nys,  214-220;  *i  Oppenheim,  §§293-313;  i  Phillimore,  §§325-332; 
•Piggott,  Nationality,  etc.  (1907);  3  P.-Fod6r6,  Nos.  1645-1691 ;  i  Rivier, 
204-213,  303*309 ;  Salmond,  in  17  and  18  Law  Quart.  Rev.,  270-182  and 
49-63;  Snow,  Cases,  212-280;  *  Scott,  Cases,  370-398;  Ibid.,  Int.  Law, 
§§  29-31 ;  *  Sieber,  Das  Staalsburgerrecht,  etc.,  2  vols.  (1907) ;  Stoerk,  in 
2  Holtzendorff,  583  ff. ;  Ibid.,  in  2  R.  D.  I.  P.  (1895),  273  ff. ;  Taylor, 
§§  172-183 ;  Ullmann  (2d  ed.),  §§  108-112 ;  Van  Dyne,  on  Citizenship  (1904) ; 
Ibid.,  on  Naturalization  (1907) ;  Vattel,  liv.  I,  §§  212-223 ;  Walker,  Manual, 
§  19;  Ibid.,  Science,  204-218;  Webster,  Law  of  Naturalization  (1895); 
I  Weiss,  Traiie  de  droit  int.  privi  (1907) ;  Ibid.,  Manuel,  etc.  (1909),  liv. 
I;  I  Westlake,  ch.  10;  Ibid.,  Private  Int.  Law  (4th  ed.,  1905),  ch.  15; 
I  Wharton,  Conflict  of  Laws  (3d  ed.,  1905),  §§  5-14;  2  Ibid.,  ch.  14;  2 
Ibid.,  Digest,  §§  171-198 ;  Wheaton  (Atlay's  ed.),  §§  85, 151  A,  151  H,  151  T. ; 
Ibid.  (Dana's  ed.),  §  85  and  note  49 ;  Willoughby,  The  Const.  Law  of  the 
U.  S.  (1910),  chs.  17-19;  Wilson,  §§  44-47. 

Domicile.  —  Art.  on  "Domicile"  in  14  Cyc,  831-870;  2  Calvo, 
§§  655-697;  I  Cobbett,  Cases,  206-212;  Davis  (3d  ed.),  156  ff. ;  *  Dicey, 
Conflict  of  Laws  (1908),  Bk.  I,  ch.  2,  zxzv-xzxviii  and  82-163 ;  Foote, 
Private  Int.  Jurisprudence,  ch.  2;  Hall  (6th  ed.),  238-241,  277,  491-494; 
I  Halleck  (3d  ed.),  415  ff. ;  Jacobs,  Law  of  Domicile  (1887);  Lawrence 
(3d  ed.),  §§  117,  177;  Ibid.  (4th  ed.),  §§  97,  148,  151 ;  2  F.  de  Martens 
§§  69,  76,  77,  80 ;  *  3  Moore,  Digest,  ch.  11 ;  *  4  Phillimore,  chs.  4-14 ;  Story, 
Conflict  of  Laws  (8th  ed.,  1883),  ch.  3 ;  Taylor,  §§  170,  172,  179,  202  f.,  517; 
I  Twiss,  §§  168-171 ;  Walker,  Manual,  §  40;  Ibid.,  Science,  251  ff. ;  i  West- 
lake,  203-206 ;  Ibid.,  Private  Int.  Law  (4th  ed.,  1905),  chs.  2  and  14 ;  *  Whar- 
ton, Conflict  of  Laws,  (3d  ed.,  1905),  ch.  2,  §§  20-80;  Wheaton  (Atiay's 
ed.),  §§  81-94,  and  Pt.  II,  ch.  2  a,  §§  151  a-151 1,  3^^339;  ^Wrf.  (Dana's 
ed.),  note  55;  i  Willoughby,  op.  cU.,  §  122;  Woolsey,  §§  71-72,  74,  and 
App.  n,  pp.  502  ff. 

Rights  of  Emigration,  Immigrationy  Exclusion,  and  Jurisdiction  over 
AHeiia.  —  Berc,  De  Vexpuhion  des  Strangers  (1888) ;  Bl^teau,  De  Vasile  et 
du  droit  d^expulsion  (1886),  305  ff. ;  Blimtschli,  Arts.  375-381-393 ;  *  Bonfils 
(FauchOle),  Nos.  410-416,  433-454;  2  and  6  Calvo,  §§  700-706  and  119- 
125 ;  *  Despagnet,  Nos.  340-355 ;  Davis  (3d  ed.),  151-156 ;  Firaud-Giraud, 
DroU  d'expulsion  (1889);  ♦Hall  (6th  ed.),  49-50,  205-213;  i  Halleck 
(Baker's  3d  ed.),  290  f.,  419  n.,  460,  558  n. ;  Heffter  (Geffcken),  §§  60-62 ; 
z  Fiore,  Nos.  486-493, 699,  712 ;  Langhard,  Das  Recht  der  politischen  Premd-' 
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ausweisung  (1891) ;  Lawrence  (3d  ed.),  §S  iiS-iai ;  Ibid.'  (4th  ed.),  §§  98, 
loi ;  G.  de  Leval,  La  protection  diplomatique,  etc.,  {{  73  ff. ;  Liszt  (3d  ed.), 
§  25 ;  I  G.  F.  de  Martens,  83-100 ;  iF.de  Martens,  §§  79,  86 ;  2  Ijnd., 
§§  44,  70, 81 ;  *  Martini,  Uexptdsion  des  Strangers  (1909) ;  M6decin,  Etide 
sur  r admission  des  Grangers  en  France  (1909) ;  *  4  Moore,  Digest,  cfa.  13; 

2  Nys,  229-243;   *i  Oppenheim,  §§314-326;    i  Phillimore,  §§  31 7-335 1 

3  P.-Fod6r6,  Nos.  1857-1859;  i  Rivier,  137,  307-314,  337-347;  Rolin- 
Jacquem3ms,  in  20  R,  D,  I.  (1888),  499  and  615 ;  Sibley  and  Elias,  The  Aliens 
Act,  etc.  (1906) ;  Snow,  §  31 ;  Stoerk,  in  2  HoltzendorfP,  630-656;  Taylor, 
§§  173,  186-187,  201-203,  467;  Thomas,  in  4  R,  D.  I.  P.  (1897),  620  ff.; 
inimann  (2nd  ed.),  §§  113-116;  Vattel,  liv.  I,  §  213;  Ibid,,  liv.  H,  §§  100- 
115 ;  Walker,  Manual,  §  19;  Weiss,  Manuel  de  droit  int.  prioB  (1909),  liv. 
II,  211-337;  2  Ibid.,  TraiU,  etc.  (1907);  i  Westlake,  208-212,  313-316; 
2  Wharton,  Digest,  §§  201-206 ;  Wheaton,  §§  82, 113, 140  ff. ;  *  i  Willou^y, 
op.  cU.,  ch.  16 ;  Wilson,  §  48 ;  Woolsey,  §§  65-67. 

Extradition.  —  Von    Bar,    Lehrbuch  des  int.    Prufot-  und  StrqfredUs 
(1892) ;    Beauchet,   Traiti  de  Vextradition  (1899) ;  *  Bernard,   TraiU  de 
^extradition  (2d  ed.,  1890) ;    Biron  and  Chalmers,  The  Law  and  Practice 
of  Extradition  (1903) ;    Blimtschli,  Arts.  394-401 ;  *  Bonfils  (Fauchille), 
Nos.    455-481;   Bry,    Nos.    320-331;    2    Calvo,   §§   949-1071;   *CLirkc, 
Extradition  (4th  ed.,  1903) ;   Delins,  Das  Auslieferungsrecht  (1898) ;  *  De- 
spagnet,  Nos.   289-315 ;    F^raud-Giraud,  De  Vextradition  (1890) ;  Fiore, 
Traiti  de  droit  penal  et  de  Vextradition  (trans,  by  Antoine,  1880) ;  Hall  (6th 
ed.),  57-58;   I  Halleck  (Baker's  3d  ed.),  235-239,  257-268;  Hawley,  The 
Law  of  Int.  Extradition  (1893) ;  Heffter  (Geffcken),  §  63 ;  *  Lamascfa,  Aus- 
lieferungspflicht  und  Asylrecht  (1887) ;  Ibid.,  in  3  Holtzendorff,  345-579 ;  Law- 
rence (3d  ed.),  §§  132-134;  Ibid  (4th  ed.),  §§  iio-iii;  3  F.  de  Martens, 
§§  84-98 ;  *  Martitz,  Int.  Rechtshilfe  in  Strafsachen,  2   vols.  (1888-1897) ; 
*4  Moore,  Digest,  ch.   14;  *  Ibid.,  Extradition  (1891) ;  2  Nys,  244-256; 
I  Phillimore,  §§  363-389  d ;  *  Piggott,  Extradition  (1910) ;  Pomeroy,  §§  19&- 
201 ;   3  P.-Fod6r6,  Nos.  1863-1893 ;    i  Rivier,  348-357 ;   Spear,  The  Law 
of  Extradition  (1884) ;  De  Stieglitz,  Etude  sur  Vextradition  (1883) ;  Taylor, 
§§205-212;   I  T^iss,  405-417;  Ullmann  (2nd  ed.),  §§  127-131;  Walker, 
Science,  232-238;  *  i  Westlake,  153,  210,  242-251;  Wheaton,  §§  115-121; 
Wilson,  §  49 ;  Wilson  and  Tucker,  §  67 ;  Woolsey,  §§  77-78 ;  2  Wharton, 
Digest,  §§  268-282. 

For  Bibliographies  on  Extradition,  see  especially,  Bernard,  and  Bonfiib. 
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INTERCOURSE  OF  STATES 
CHAPTER  XVn 

« 

RIGHTS  AUD  DUTIBS  OF  DIPLOMATIC  AGBNTS  AND  SOTBRSIONS 

I.  DiPLOKATic  Agents 

256.  The  Head  or  Chief  of  State.  —  The  supreme  organ  and 
representative  of  a  State  in  its  diplomatic  relations  is  the  Head  or 
Chief  of  the  State.  He  may  be  either  a  monarch  or  a  President.^ 
He  represents  the  State  in  its  international  relations  with  all 
other  sovereigns;  and,  if  traveling  or  resident  in  other  States, 
is  entitled  to  certain  honors  and  marks  of  respect.'  His  person, 
residence,  and  suite  are  inviolable,  and  he  is  exempt  from  local 
jurisdiction  in  criminal  and  civil,  as  also  in  certain  fiscal  mat- 
ters. It  will  be  more  convenient  to  consider  these  immunities 
after  we  have  studied  those  of  diplomatic  agents.' 

257.  Minister  of  Foreign  Affairs.  —  The  actual  control  or 
management  of  international  relations  is  usually  in  the  hands  of 
the  Secretary  or  Department  of  State  for  Foreign  Affairs.^  He 
supervises  the  work  of  public  ministers  and  other  diplomatic 
agents  sent  abroad,  and  he  conducts  the  business  of  the  State  in 
its  relations  with  the  various  members  of  the  diplomatic  carps} 

>  The  monarch  or  President  may  be  the  nominal  rather  than  the  real  Head  of  the 
State,  as  in  the  case  of  the  King  of  England  and  the  President  of  France.  In 
Switzerland,  which  has  a  plural  executive,  the  President  of  the  Federal  Coundi 
represents  the  State  in  its  international  relations. 

*  Unless  he  chooses  to  remain  incognito.  On  this  subject,  see  especially  z 
P.-Fod^r6,  Cours  de  droit  diplomatique  (2nd  ed.,  1899),  chs.  2  and  4. 

*  See  infra,  §  281. 

*  On  the  Organisaiion  of  the  Departments  of  State  and  the  Duties  of  a  Minister 
of  Foreign  Affairs,  see  i  P.>Fod6r6,  Corps,  ch.  6;  Foster,  Am.  Diplomacy,  103-135; 
and  Schuyler,  Am,  Diplomacy,  z-40.  For  a  History  of  the  Department  of  State  of 
tie  United  Slates,  see  a  series  of  articles  by  Galllard  Hunt,  in  1-5  A,  J,  (1907- 
191 1),  passim, 

»  The  diplomatic  corps  consists  of  all  the  ministers  of  diplomatic  agents  accredited 

375 
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258.  The  Right  of  Legation.  —  The  main  instruments  of 
diplomatic  intercourse  are  public  ministers  or  other  diplomatic 
agents.  Every  sovereign  State  enjoys  the  active  and  passive 
rights  of  legation  or  representation,  i.e.  the  rights  of  sending  and 
receiving  diplomatic  agents.*  But  there  is  no  corresponding 
obligation  to  send  and  receive  foreign  ministers,  though  a  State 
which  refused  all  diplomatic  intercourse  would  practically  lose  its 
membership  in  the  international  community. 

259.  The  Right  to  refuse  a  Particular  Individual.  —  Each 
State  is  free  in  the  choice  of  its  agents,  though  the  Government  to 
which  they  are  accredited  is  not,  strictly  speaking,  boimd  to  re- 
ceive them.  It  may  refuse  to  enter  into  or  to  continue  diplomatic 
relations  with  a  particular  State,  but  under  certain  circumstances 
such  refusal  might  be  construed  as  mifriendly,  or  even  hostile/ 
It  may,  of  course,  refuse  to  enter  into  negotiations  which 
have  a  particular  purpose.  A  State  may  decline  to  receive  a  par- 
ticular agent  who  is  persona  non  grata,  one  of  its  own  citizens  or 
subjects,  or  one  whose  duties  or  powers  are  deemed  incompatible 
with  the  institutions  of  the  receiving  State.' 

But  the  grounds  for  rejection  should  not  be  frivolous  and  should 
be  clearly  stated,  if  possible.'  In  order  to  avoid  unpleasant  inci- 
dents of  this  nature,  it  is  customary  (though  not  obligatory)  to 

to  a  particular  government.  It  possesses  a  certain  sense  of  solidarity  or  collectivity 
and  sometimes  speaks  with  a  certain  authority,  more  particularly  in  the  Orient,  on 
questions  of  ceremony  or  diplomatic  etiquette;  but  it  is  in  no  sense  a  legal  or  even 
a  political  personality.  Its  members  are  completely  independent  of  one  another. 
The  dean  or  presiding  officer  of  the  diplomatic  corps  is  usually  its  oldest  ranking 
member  or  the  Papal  Nundo.  The  term  is  also  sometimes  applied  to  aU  the  diplo- 
matic agents  sent  abroad  by  a  particular  State. 

On  the  diplomaiic  corps ^  see  especially  2  Fiore,  No.  zzii ;  i  P.-FodM,  ofk,  at., 
253-256;  and  I  Rivier,  452-453- 

*  But  the  exercise  of  this  right  is  discretionary.  Several  authorities  (Heilboni, 
182,  and  Wheaton,  §  207)  claim  that  this  is  a  mere  competence  rather  than  a  light 
It  would  seem  to  be  both.  It  is  in  fact  a  fundamental  right  of  States.  See  suprOy 
§148. 

Part-sovereign  States  may  enjoy  a  more  or  less  limited  right  of  legation.  See 
supra^  §§  101-105.  The  Pope  enjoys  the  right  by  -courtesy  based  on  traditi<»ial 
usage,  but  his  agents  are  not  real  international  functionaries.    See  supray  §  89,  p.  95. 

'  See  infray  §§  267-269. 

^  Thus,  Protestant  States  do  not,  as  a  general  rule,  receive  Papal  envoys.  Most 
countries,  including  the  United  States,  will  not  receive  their  own  nationals.  A 
persona  non  grata  is  one  who  is  unacceptable  on  personal  or  political  grounds. 

'  England  insists  upon  a  statement  of  the  grounds  of  rejection  in  all  cases.  But 
her  practice  appears  to  be  exceptional.    It  b  not  legally  obligatory. 
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make  confidential  inquiries  beforehand  as  to  whether  the  appoint- 
ment of  a  certain  person  would  be  agreeable  to  the  Government 
of  the  country  to  which  he  is  to  be  accredited.  This  custom  is 
usuaUy  referred  to  as  Vagreaiian  (agreement)  .^^ 

260.  Duties  of  Diplomatic  Agents. — The  main  duties  or 
functions  of  permanent  diplomatic  agents  are  those  of  observa- 
tion, protection,  and  negotiation.  It  is  the  duty  of  the  resident 
minister  to  observe  and  report  upon  all  matters  of  interest  to  his 
Government,  to  protect  by  means  of  his  mediation  or  good  offices  ^ 
nationals  of  his  own  State  against  acts  of  illegality  and  injustice 
in  the  country  to  which  he  is  sent,  and  to  enter  into  negotiations 
for  the  purpose  of  settling  any  outstanding  difficulties  between 
his  own  Government  and  that  to  which  he  is  accredited.  But 
he  may  perform  other  miscellaneous  functions,  such  as  the  regis- 
tration of  births,  marriages,  and  deaths  of  his  f  eUow  nationals,  the 
authentication  of  certain  documents,  the  issuance  of  passports, 
etc.  In  no  case  should  he  intervene  in  the  internal  affairs  of  the 
coimtry  by  which  he  has  been  received." 

261.  Classification  of  Public  Ministers.  —  In  accordance  with 
the  rules  adopted  at  the  Congress  of  Vienna  (1815),  supplemented 
by  that  of  Aix-la-Chapelle  (1818),  public  ministers  are  divided 
into  four  classes : 

(i)  Ambassadors  and  Papal  Legates  or  Nundos.^ 

*«  On  ragreaUon,  see  especially  2  P.-FodM,  Cours,  395  ff.  The  United  States 
has  had  several  disagreeable  experiences  as  a  result  of  its  failure  to  observe  this 
custom.  On  the  famous  Keiley  case,  see  4  Moore,  Digest^  pp.  480-483.  For  this 
and  other  cases,  see  also  Ihid,^  §  638;  *  Hall  (6th  ed.),  293-294  and  n. ;  i  Oppen- 
heim,  §  375;  x  Rivier,  456;  Taylor,  §§  289-290;  Foster,  Practice  of  Diplomacy ^ 
ch.  3. 

Since  the  United  States  began  to  appoint  ambassadors  in  1893,  it  has  observed 
the  practice  of  affreoHon  for  envoys  of  that  grade. 

I'  But  he  should  not  act  as  an  agent  for  the  collection  of  private  claims.  4 
Moore,  Digest,  §  647. 

>*  See  I  Moore,  Digest,  §  649,  for  the  case  of  Gotneneur  Morris, 
On   the  DuHes  of  Diplomatic  Agents,  see  especially  Bonfils  (Fauchille),  Nos. 
681-683;  Despagnet,  Nos.  229-230;  *  i  Moore,  Digest,  §§  647  ff. ;  i  Oppenheim, 
K  37S-383;  I  V.'TodM,  Cours,  ch.  10;  Ibid.,  TraiU,  Nos.  1346  ff.;  *!  Rivier, 
is?*  PP-  4^7  ff*  >  Foster,  Practice  of  Diplomacy,  chs.  5  and  6. 

^  It  may  be  recalled  that  Papal  Legates  or  Nuncios  are  no  longer  to  be  regarded 
as  reaJ  public  ministers  since  the  abolition  of  the  temporal  power  of  the  Pope  in  1870. 
Ambassadors  are  supposed  to  represent  the  person  and  dignity  of  their  sovereign 
in  a  personal  sense  and  are  entitled  to  precedence  and  special  honors,  such  as  the 
right  of  personal  audience  with  the  sovereign  and  royal  honors  generally. 
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(2)  Envoys,  Ministers,  or  other  persons  accredited  to  Sever* 
dgns." 

(3)  Ministers  Resident  accredited  to  sovereigns. 

(4)  Charg£  d' Affaires  accredited  to  Ministers  for  Foreign  Affairs* 

262.  Necessary  Documents.  —  Before  setting  out  on  his  mis- 
sion, a  public  minister  is  in  general  furnished  by  his  home  Gov- 
ernment with  the  following  documents : 

(i)  A  Letter  of  Credence,  stating  the  name,  rank,  etc.,  of  the 
agent,  together  with  the  general  object  of  his  mission,  and  bespeak- 
ing for  him  full  faith  and  credit  in  the  conduct  of  the  business 
with  which  he  is  charged.  This  Letter  of  Credence  is  usually 
addressed  by  his  sovereign  to  the  sovereign  or  Chief  of  State  to 
whom  he  is  accredited.^ 

263.  Pun  Powers.  —  (2)  Full  Powers ,  or  authority  to  negotiate. 
These  Powers  may  be  contained  in  the  Letter  of  Credence  "  or 
conferred  by  letters  patent.  Their  purpose  is  to  define  the  limits 
within  which  the  agent  may  negotiate  and  to  what  extent  his 
acts  may  be  considered  binding  on  his  Government.  Full 
Powers  are  no  longer  interpreted  or  understood  as  legaUy  binding 
upon  the  sovereign,  the  right  to  ratify  being  in  all  cases  either 
expressly  or  tacitly  reserved.*^ 

264.  Instructions.  —  (3)  Instructions  are  directions  furnished  to 
the  agent  by  his  home  Government,  either  at  the  beginning  or 

M  This  class  may  be  said  now  to  include  Pennanent  Envoys,  Ministers  Pleni- 
potentiary, and  Envoys  Extraordinary.  There  is  no  substantial  di£Ferenoe 
between  the  first  three  classes. 

For  curious  information  and  amusing  incidents  growing  out  of  the  struggles  for 
precedence  which  formerly  prevailed  between  public  ministers,  see  Bernard,  Lec- 
tures on  Diplomacy y  Lect.  I;  4  Macaulay,  History  of  EngUind  (ed.  1855);  and 
Wicquefort,  L'ambassadeur  et  ses  fonctions  (1676). 

^*  Except  in  the  case  of  a  Chsurg^  d' Affaires,  when  it  is  written  by  one  Foreign 
Minister  to  the  other.  For  details  on  Letters  of  Credence^  Full  Powers^  Inskuc- 
tions,  etc.  see  especially  i  P.-Fod6r6,  CourSj  ch.  9,  pp.  403  ff.;  *  i  Twiss,  §{  21a- 
214;  and  Wheaton,  §§  217-220. 

i<  In  case  of  a  permanent  minister,  the  Full  Powers  are  usually  inserted  in  the 
Letter  of  Credence  or,  rather,  the  Letter  of  Credence  ordinarily  serves  as  authority 
to  negotiate.  But  when  the  minister  resident  is  charged  with  a  special  task,  as, 
for  example,  the  negotiation  of  a  commercial  treaty,  he  is  furnished  with  special 
letters  patent  for  this  purpose.  Envoys  or  ministers  sent  to  a  Congress  or  Confer- 
ence are  not  generally  furnished  with  Letters  of  Credence,  but  with  General  Full 
Powers,  copies  of  which  are  exchanged.  Cf,  Hall  (6th  ed.},  295 ;  and  x  P.-FodM, 
op.  cU.,  422. 

^'  0^  this  much-controverted  point,  see  infrat  §  298. 
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in  the  course  of  his  missicm,  to  serve  as  a  guide  in  his  relation 
with  the  Government  to  which  he  is  accredited  or  in  the  conduct 
of  negotiations.  They  usually  state  the  object  of  the  mission, 
lay  down  rules  for  the  transaction  of  his  business,  and  inform 
him  as  to  the  extent  of  his  powers  or  the  real  intentions  of 
his  Government.  These  instructions  may  be  general  or  spedal, 
oral  or  written  (they  are  usually  written),  secret  or  public. 
They  may  be  changed  or  modified  in  the  course  of  the  nego- 
tiation." 

265.  Other  Documents.  —  (4)  Special  Passports  and,  in  some 
cases,  a  Safe-conduct,  These  contain  a  description  of  the  agent's 
person  and  office  and  authorization  to  travel  to  the  seat  of  the 
Government  to  which  he  is  sent.  ($)  The  Cipher  or  secret  key 
for  communication  with  the  home  Government. 

266.  The  Commencement  of  the  Diplomatic  Mission. — 
"  When  a  diplomatic  minister  reaches  the  capital  of  the  country 
to  which  he  is  accredited,  he  notifies  his  arrival  to  the  Minister 
for  Foreign  Affairs  and  demands  an  audience  of  the  Sovereign  for 
the  purpose  of  dehvering  his  Letters  of  Credence.  Ambassadors 
are  entitled  to  a  Public  Audience,  whereas  ministers  of  the  second 
and  third  classes  have  only  a  right  to  a  Private  Audience,  and 
Charges  d'Affaires  are  obliged  to  be  content  with  an  audience 
of  the  Foreign  Minister."  ^  Though  it  is  only  after  this  public 
reception  that  a  public  minister  enters  upon  the  actual  exercise  of 
his  functions  and  is  fuUy  entitled  to  diplomatic  privileges  and  im- 
munities as  a  matter  of  strict  law,^  it  is  customary  to  accord  them 

1*  They  are  generally  secret,  and  should  not  be  communicated  without  the  con- 
sent or  direction  of  the  home  Government.  It  has  happened  that  negotiators  have 
been  furnished  with  a  double  set  of  instructions  —  one  secret,  the  other  to  be  com- 
municated. Rivier  (1, 464)  justly  observes  on  this  point :  **  Tlie  respect  and  loyalty 
which  States  owe  one  another  requires  that  these  (instructions)  be  not  contra- 
dictory." 

^  Lawrence,  Princifies  (4th  ed.},  p.  308. 

^  This  appears  to  be  the  view  of  most  of  the  authorities,  but  they  are  not  aU 
agreed  upon  this  point.  While  international  practice  seems  to  support  the  opposite 
view  from  that  set  forth  in  the  text,  it  is  difficult  to  find  in  this  custom  a  sound  basis 
for  a  principle  of  public  law.  As  the  diplomatic  relation  is  a  mutual  one,  it  can 
scarcely  be  maintained  that  full  or  legal  immunity  can  be  conferred  by  the  sending 
State  alone. 

However,  it  would  appear  that  a  limited  application  of  the  principles  of  inviola- 
bility and  immunity  from  arrest  or  detention  apply  during  the  voyage,  even 
through  thhrd  countries.    The  minister  and  his  suite  are  protected  by  their  pass- 
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these  rights  and  immunities  during  their  voyage  to  the  seat  of  the 
Government  to  which  they  are  accredited  and  while  awaiting  their 
formal  reception. 

267.  The  Termination  of  Diplomatic  Missions.  —  Diplomatic 
missions  terminate  by  the  death  or  recall  of  the  minister ;  the 
expiration  of  the  term  fixed  for  the  duration  of  the  mission; 
the  success  or  failure  of  the  object  of  the  mission  if  it  be  of  a 

ports  or  public  character,  provided  the  third  State  is  not  at  war  with  the  sending  or 
receiving  State.  The  case  of  SoulS  is  an  interesting  one.  In  1854  Mr.  Soul6y 
United  States  Minister  at  Madrid,  was  provisionally  stopped  at  Calais,  France,  under 
an  order  of  the  French  Minister  of  the  Interior  that  he  should  be  not  allowed  to 
"penetrate  into  France''  without  the  knowledge  of  the  French  Government. 
Upon  the  protest  of  the  United  States  Minister  at  Paris,  the  French  Minister  of 
Foreign  Affairs  replied  that  the  Government  of  the  Emperor  had  ''not  wished  .  .  . 
to  prevent  an  envoy  of  the  United  States  crossing  French  territory  to  go  to  his  post 
in  order  to  acquit  himself  of  the  conmiission  with  which  he  was  charged  by  his 
Government ; "  that  "if  Mr.  Soul6  was  going  immediately  and  directly  to  Madrid, 
the  route  of  France  was  open  to  him ;"  that  if,  on  the  contrary,  he  "  intended  to  go 
to  Paris  with  a  view  of  tarrying  there,  that  privilege  was  not  accorded  him."  It 
was  explained  that  he  had  been  stopped  with  a  view  of  consulting  him  as  to  his 
intentions. 

It  should  be  explained  that  Mr.  Soul6  was  a  native  of  France  and  a  naturalized 
American  citizen.  He  had  fought  a  duel  with  the  French  ambassador  at  Madrid 
and  was  reported  to  have  criticised  the  Government  of  Louis  Napoleon.    4  Moore, 

On  the  Rigki  of  Transit  or  InnocetU  Passage  of  Public  Ministers ,  particularly  as 
illustrated  by  the  case  of  SouU,  see  especially  3  Calvo,  §§  153  2-1 536 ;  Foster,  Prac- 
tice  of  Diplomacy,  S3  f . ;  *  Hall,  301  flf.  and  note  on  302  f. ;  *  4  Moore,  Digest,  §  643 ; 
I  Oppenheim,  §  308;  Pomeroy,  §§  340  f.;  3  P.-Fod6r6,  Traiii,  No.  1257;  Rivier, 
S  39t  PP-  508-512;  Taylor,  §§  293-294;  i  Twiss,  §  222;  1  Westlake,  264-265; 
Wheaton,  §§  244-247. 

The  right  for  public  ministers  of  innocent  passage  through  third  States  and 
inmiunity  from  dvil  suit  has  judicial  sanction,  at  least  in  the  United  States.  See 
Wilson  V.  Blanco  (1889),  56  N.  Y.  Superior  Court,  582,  and  Scott,  206.  This 
right  probably  exists  to  a  certain  extent  even  on  belligerent  or  occupied  territory. 
It  is,  of  course,  subject  to  the  law  of  military  necessity. 

During  the  siege  of  Paris,  in  1870,  the  diplomatic  coips  protested  against  the 
refusal  of  Count  Bismarck  to  permit  them  to  correspond  with  their  Governments, 
except  by  means  of  "open  letters."  The  United  States  especially  remonstrated 
against  this  refusal  as  an  "uncourteous  proceeding,"  and  maintained  that  the 
rights  of  legation  "must  be  regarded  as  paramount  to  any  belligerent  right"  under 
the  circumstances.  4  Moore,  Digest,  §  675,  pp.  696-701.  See  also  3  Calvo,  §  1538; 
Hall  (6th  ed.),  304  ff.;  i  Oppenheim,  §  452 ;  Pomeroy,  §  341 ;  Taylor,  f  296;  i  West- 
lake,  265 ;  and  Odier,  Des  privileges  des  agents  diplomatiques,  84-89. 

It  is  clear,  at  least  since  the  discussions  growing  out  of  the  Trent  Affair  (see 
infra,  p.  511  n.),  that  the  diplomatic  agent  of  an  enemy  State  cannot  be  taken  from 
a  neutral  vessel  or  on  neutral  territory.  Neutral  States  have  a  right  to  the  use 
of  the  high  seas  for  diplomatic  oommimication  with  either  belligerent  as  well  as 
with  one  another. 
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special  nature ;  the  death,  abdication,  or  dethronement  of  the 
sovereign  or  Chief  of  State  to  whom  or  by  whom  the  minister 
has  been  accredited;^  dismissal  or  withdrawal  as  a  con- 
sequence of  some  serious  offence  on  one  side  or  the  other;  a 
change  in  the  rank  or  class  of  the  agent  or  embassy ;  a  declara- 
tion or  outbreak  of  war ;  or  a  radical  change  in  the  form  of  gov- 
ernment of  either  country.  In  every  case  the  diplomatic  agent 
retains  his  privileges  and  immunities  until  his  retiun  to  his  own 
country. 

268.  Recall  of  Ministers.  —  The  normal  and  most  frequent 
mode  of  termination  is  by  Recall.  Before  his  departure,  a 
public  minister  usually  has  another  audience  with  the  sovereign 
or  foreign  minister,  and  presents  his  Letter  of  Recall.  He  re- 
ceives in  return  a  letter  or  papers  of  conmiendation  {leUres  de 
rlcriance)^  his  passport,  and,  at  some  courts,  presents  or  decora- 
tions.** 

Just  as  a  State  may,  on  reasonable  grounds,  decline  to  receive 
any  particular  person  as  a  pubUc  minister,  so  it  may,  at  any  time, 
demand  the  recall  of  a  resident  minister  or  other  diplomatic 
agent,**  for  good  and  sufficient  reasons ;  if,  for  example,  the 
minister  has  rendered  further  intercourse  difficult  or  impossible 
or  if  he  has  made  himself  personally  obnoxious  to  the  sovereign 
or  foreign  minister  of  the  Government  to  which  he  is  accredited. 
Such  a  request,  if  made  in  good  faith  and  for  sufficient  reason, 
should  be  at  once  complied  with,  but  there  can  be  no  legal 
obligation  in    the  matter.**     The    Government  by  whom  the 

"  In  case  of  death,  the  Letter  of  Credence  is  usually  renewed ;  in  case  of  abdica- 
tion or  dethronement,  the  minister  is  provided  with  a  new  Letter.  These  rules  do 
not  necessarily  apply  to  Charges  d' Affaires  who  are  merely  accredited  by  one  Foreign 
Minister  to  another.  A  radical  change  in  the  form  of  government  also  requires 
new  Letters  of  Credence.  The  election  of  a  new  President  in  a  Republic  does  not 
terminate  the  mission. 

"  It  was  formerly  a  general  custom  to  send  presents  to  aU  departing  ministers 
whose  mission  was  not  terminated  abruptly.  Fortunately,  this  custom  has  almost 
disappeared  from  international  practice,  but  some  courts  still  confer  orders  and 
decorations  suitable  to  the  rank  of  the  minister.  The  United  States  set  a  good 
example  in  refusing  to  give  or  permit  the  acceptance  of  such  presents  or  decorations. 
See  especially  Foster,  Practice  of  Diplomacy,  141  ff. ;  4  Moore,  Digest,  §  651 ;  and 
3  P.-Fod6r€,  Traits,  No.  1521. 

"  The  sending  State  may  of  course  recall  any  of  its  ministers  or  agents  at  its  own 
discretion. 

**  For  the  contrary  but  erroneous  view,  see  3  Calvo,  §  1365 ;   and  z  Halleck 
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minister  has  been  accredited  has  the  right  to  pass  upon  the 
facts  and  decide  for  itself  whether  the  conduct  of  its  agent  has 
been  such  or  whether  its  interests  in  the  premises  are  of  such  a 
nature  as  to  make  it  desirable  to  comply  with  the  wishes  of  the 
Government  which  has  requested  the  recall. 

(3d  Baker's  ed.),  366.  For  the  correct  view,  see  Hall  (6th  ed.),  298;  Lawrence 
(3d  ed.),  §  146;  and  Taylor,  {  321. 

Generally  speaking,  the  Continental  authorities  present  a  very  inadequate  or 
superficial  discussion  of  this  question.  This  may  possibly  be  due  to  the  hict  that 
the  United  States  appears  to  have  furnished  most  of  the  instances  of  requests  for 
recall,  as  of  dismissal  of  public  ministers. 

The  circumstances  which  led  to  the  request  for  the  recall  of  the  Fbench  minister 
Genei  in  1792  are  so  well  known  to  nearly  every  schoolboy  in  the  land  that  it  is 
unnecessary  to  recapitulate  them  here.  Suffice  it  to  say  that  his  conduct  was  such 
that  our  Government  would  have  been  amply  justified  in  <M^^'"g  him  out  oi  the 
country. 

The  request  of  the  French  Government  for  the  recall  of  Gauoemeur  Morris  made 
at  the  same  time  was  also  fully  justified.  Morris  had  been  engaged  in  intrigues 
in  favor  of  the  monarchical  or  Court  party. 

The  United  States  seems  also  to  have  been  justified  in  its  request  for  the  recall 
(in  1871)  of  the  Russian  Minister  Catacazyj  who  had  rendered  himself  personally 
obnoxious  by  conversation  and  publications  abusive  of  President  Grant 

The  most  recent  incident  of  this  sort  is  that  of  the  Spanish  Minister  De  LSme. 
On  Feb.  8, 1898,  the  New  York  Journal  published  a  private  letter  abstracted  from 
the  mails  at  Havana  by  a  Cuban  sympathizer,  in  which  the  Spanish  Minister  had 
described  President  McKJnley  as  "weak  and  a  bidder  for  the  admiration  of  the 
crowd,  besides  being  a  would-be  (or  rather  second-rate)  politician  (polUicastro)" ; 
and  he  intimated  that  it  would  be  advantageous  for  Spain  to  take  up,  "even  if 
only  for  effect,"  the  question  of  commercial  relations.  Tlie  United  States  promptly 
asked  for  his  recall ;  but  De  Ldme,  recognizing  that  his  usefulness  was  at  an  end, 
had  offered  his  resignation  before  the  matter  could  be  laid  before  the  Spanish 
Government.    It  was  promptly  accepted. 

For  these  and  other  cases,  see  *  4  Moore,  Digest,  §  639. 

Though  it  is  not  strictly  obligatory  to  accede  to  a  request  for  recall, "  the  instances 
must  be  rare  indeed  in  which  such  a  request  ought  not  to  be  granted."  Mr.  Buch- 
anan, Secretary  of  State,  to  Mr.  Jewett,  1847, 4  Moore's  Digest,  p.  494. 

Reasons  for  the  request  should  alwa3rs  be  given,  if  possible.  Li  185  a  Secretary 
Everett  refused  to  give  reasons  for  a  request  for  the  recall  of  the  Minister  ton 
Nicaragua,  but  these  reasons  were  afterwards  given.    Moore,  op.  cU.,  p.  498. 

That  a  government  must  be  its  own  judge  as  to  the  validity  of  alleged  reasons  is 
shown  by  the  circumstances  which  led  to  the  request  for  the  recall  of  the  United 
States  Minister  Wise  by  the  Brazilian  Government  in  1847.  The  conduct  of  Mr. 
Wise  in  attempting  to  secure  the  release  of  Lieut.  Davis  and  the  American  sailors 
who  had  been  imprisoned  by  the  Brazilian  authorities,  was  highly  approved  by  the 
United  States  Government,  and  his  subsequent  failure  to  appear  at  several  Court 
f^tes  (the  acts  nominally  alleged  as  reasons  for  his  recall)  was  due  to  a  sense  of 
''recent  insult  and  indignity."  No  government  could  afford  to  recall  a  minister 
under  circumstances  which  involved  an  implied  censure  for  acts  of  which  it  heartily 
approved.    4  Moore,  op,  cU.,  495-497. 
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269.  IHsmissal  of  Ifinisters.  —  A  minister  should  only  be 
positively  dismissed^  under  the  most  extreme  drciunstances,  as 
when  hostilities  are  on  the  point  of  breaking  out,  an  impossible 
ultimatum  has  been  delivered,  if  his  Government  has  positively 
refused  reparation  for  a  serious  wrong,  when  his  personal  conduct 
has  been  such  as  to  make  it  practically  impossible  to  continue 
further  relations  with  him,  or  in  case  of  interference  in  internal 

or  domestic  affairs.^ 

« 

»  This  is  done  by  sending  him  his  paaqxnts  and,  if  neceasaiy,  escorting  him  to 
the  hontier. 

*  Hall  (p.  399  of  6th  ed.),  who  exhibits  an  anti-American  bias  upon  several 
occasions  in  hk  otherwise  admirable  woHl,  sneeringly  remarks:  "The  United 
States  has  had  the  misfortune  to  supply  almost  all  the  modem  instances  in  which  a 
Government  has  felt  itself  imable  to  continue  relations  with  a  minister  accredited  to 
it"  Upon  a  superficial  view  this  reproach  appears  to  be  deserved,  but  an  impartial 
examination  of  the  cases  themselves  will  show  that,  except  in  one  instance,  tiie  dis- 
mtsaals  were  wholly  justifiable.  Indeed,  it  must  be  admitted  that,  in  some  of  these 
cases,  our  Government  showed  a  forbearance  bordering  upon  pusillanimity. 

The  first  of  these  unfortunate  cases  was  that  of  the  Spanish  Minister  Yrujo  in 
1804-1806.  After  denouncing  an  Act  of  Congress  as  "an  atrocious  libel,"  Yrujo 
attempted  (in  1804)  to  corrupt  the  editor  of  a  newspaper  by  offering  a  pecuniaiy 
consideration  for  opposing  certain  measures  and  views  of  the  Government  of  the 
United  States  and  advocating  those  of  Spain.  Though  the  Spanish  Govenmsent 
had  granted  him  "permission"  to  return  to  Spain  in  response  to  a  request  for  his 
recall,  Yrujo  failed  to  take  his  departure,  and  returned  to  Washington  early  in 
1806,  where  he  wasoffidaliy  informed  that  his  presence  was  "dissatisfactory "to 
the  President.  Thereupon  he  notified  the  United  States  Government  that  he  in- 
tended to  remain  in  Washington  as  long  as  it  might  suit  the  " interests  of  the  king" 
and  his  own  "personal  convenience,"  and  that  he  remained  in  possession  of  all  his 
rights  and  privileges.  He  not  only  communicated  his  correspondence  with  our 
Government  to  his  colleagues  of  the  diplomatic  corps,  but  he  also  caused  it  to  be 
published  in  the  new^Mipers.  His  conduct  appears,  however,  to  have  been  approved 
by  the  Spanish  Government.  Though  virtually  dismissed  early  in  1806,  he  remained 
in  the  country  until  late  in  1807.  Together  with  Merry,  the  British  Minister, 
Yrajo  was  also  implicated  in  the  Burr  conspiracy. 

On  the  Yrujo  InciderU,  see  especially  a  Adams,  History  of  ihe  U.  S.,  258-268, 
362-373;  $  Ibid,,  184-189,  194,  209,  236-264;  Foster,  i4«.  Diplomacy,  217-220, 
225 ;  *  4  Moore,  Digest,  §  640,  pp.  508-5x1 ;  x  Wharton,  Digest,  §§  84  aiid  107,  pp. 
605  and  698. 

The  second  case  is  that  of  the  British  Minister  Jackson  in  1809-18x0,  who  twice 
intimated  that  our  Government  had  been  guilty  of  falsehood  and  duplicity  in  its 
n€gotiatk)ns  with  the  British  Government.  He  was  consequently  uiformed  that 
DO  further  communications  from  him  would  be  received,  and  Mr.  Pinkney,  then 
United  States  Minister  in  London,  was  instructed  to  ask  for  his  recall  (Nov.  23, 
1809).  Diplomatic  relations  having  been  suspended  pending  his  recall,  Mr.  Jackson 
was  finally  (March  14, 1810)  directed  to  return  to  England,  though  Lord  Wellesley 
stated  that  his  conduct  was  not  disapproved  by  the  British  Govenmient. 

In  the  meantime  Mr.  Jackson  had  withdrawn  from  Washington  to  New  York 
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270.  The  Fiction  of  Exterritoriality.  —  For  the  sake  of  pre- 
serving harmonious  relations,  and  in  order  to  ensure  independence 
or  freedom  in  the  exercise  of  their  functions,  diplomatic  agents 
enjoy  certain  privileges  and  immunities  in  the  coimtries  to  whid 


and  Boston,  where  he  gave  a  toast  ''so  flagitiously  insolent  to  the  Government  of  the 
United  States  that  Mr.  Madison  was  oompelled  to  direct  that  his  recall  should  be 
immediately  demanded."  Any  one  who  will  read  the  amusing  note  published  by 
Mr.  Wharton  in  his  Digest  (I,  §  107,  pp.  107  ff.,  reprinted  in  4  Moore,  §  640,  pp. 
515  ff.),  cannot  fail  to  be  convinced  that  if  the  administration  of  Mr.  Madison  is 
subject  to  criticism  in  this  matter,  it  is  that  it  was  insufficiently  vigorous. 

On  Jackson's  Case,  see  5  Adams,  History^  96-132,  154-157,  212-219;  Foster, 
Am.  Diplomacy,  220-223;  ^4  Moore,  Sii-525;  *i Wharton,  606-609,  713-723. 

In  1849  Secretary  Clayton  refused  to  hold  any  further  corre^x>ndence  with  the 
French  Minister  Poussin  on  the  ground  that  he  had  used  language  disreiqtectful  to 
our  Government.    4  Moore,  pp.  531-533. 

In  1856  Secretary  Marcy  announced  to  the  British  Minister  Mr.  Cramplon  the 
determination  of  the  President  to  ''discontinue  further  intercourse"  with  him  on 
the  ground  that  he  had  continued  to  violate  the  Neutrality  Laws  of  the  United 
States  by  participation  in  the  recruiting  of  troops  for  the  Crimean  War  after  he 
had  been  admonished  not  to  do  so.  His  recall  had  been  refused  by  the  British 
Government  which  placed  a  different  construction  upon  our  Neutrality  Laws  than 
maintained  by  the  United  States.    4  Moore,  pp.  533-535. 

The  most  recent  case  is  that  of  Lord  Sack9ille-West,2L  curious  "breach  of  dip- 
lomatic privilege  and  invasion  of  purely  domestic  affairs."  During  the  Presidential 
campaign  of  1888,  the  British  Minister  was  made  the  victim  of  a  common  election- 
eering trick.  He  received  a  letter  marked  "private,"  purporting  to  come  from  a 
naturalized  Anglo-American  residing  in  California,  asking  his  advice  as  to  the  Presi- 
dential candidate  most  likely  to  favor  British  interests.  In  his  reply  to  this  decoy 
letter,  Lord  Sackville  intimated  that  the  Democratic  party  was  secretly,  though  not 
openly,  friendly  to  Great  Britain,  and  he  inclosed  an  extract  from  a  newspaper 
in  which  electors  were  advised  to  vote  for  President  Cleveland. 

The  letter  was  published  a  few  weeks  before  the  election,  and  used  as  a  cam- 
paign document  against  the  candidate  whom  it  was  intended  to  favor.  The  situa- 
tion was  rendered  more  difficult  by  reason  of  Lord  Sackville's  unsuccessful  attempts 
to  explain  matters  to  American  newspaper  reporters,  in  the  course  of  which  he  accused 
the  administration  of  acting  for  political  effect.  Secretary  Ba3rard  promptly 
cabled  Mr.  Phelps,  the  United  States  Minister  in  London,  to  request  his  lordship's 
recall  as  speedily  as  possible. 

Lord  Salisbury  properly  declined  to  act  until  he  had  received  Lord  Sackville  s 
explanation,  but  suggested  that  dismissal  was  preferable  to  immediate  recall,  as 
dismissal  need  not  end  his  diplomatic  career.  Inasmuch  as  election  day  was  draw- 
ing nigh.  Lord  Sackville  promptly  received  his  passports. 

The  British  Minister  was  undoubtedly  guilty  of  an  indiscretion,  but  it  cannot  be 
seriously  maintained  that  his  offence  was  of  such  a  character  as  to  justify  a  dismissal 
or  even  a  demand  for  recall.  Indeed,  the  London  Times  (cited  by  Foster,  Practice 
of  Diplomacy  f  189)  scarcely  put  the  case  too  strongly  when  it  said :  "A  more  ridic- 
ulous spectacle  has  rarely  besn  witnessed  in  any  civilized  country  than  the  flurried 
and  uimiannerly  haste  with  which  the  Government  of  President  Cleveland  has 
endeavored  to  put  a  slight  on  this  coimtry,  obviously  for  electioneering  purposes, 
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they  are  accredited.  These  rights  have  frequently  been  grouped 
under  the  head  of  exterritoriality.  But  there  is  a  growing  dis- 
position on  the  part  of  the  more  recent  authorities  to  frown  upon 
the  use  of  this  term  as  a  useless,  misleading,  if  not  dangerous 
fiction  or  metaphor.^ 

before  Her  Majesty's  ministers  could  deal,  one  way  or  the  other,  with  the  alleged 
indiscretion  of  the  British  representative  at  Washington." 

However,  the  case  has  its  extenuating  circumstances.  Perhaps  the  very  absurd- 
ity or  humor  of  the  situation  prevented  too  great  resentment  on  the  part  of  the 
English.    They  knew  that  the  Irish  vote  was  not  to  be  trifled  with. 

On  the  SackmUe  Incident^  see  6  Calvo,  §  258 ;  *  Foster,  Practice  of  Diplomacy , 
187-189;  Hall  (6th  ed.),  300-301  n.;  i  Halleck  (3d  ed.),  367  f.;  Lawrence  (3d 
ed.),  5  146 ;  ♦  4  Moore,  Digest,  §  640,  pp.  536-548 ;  Taylor,  §  322 ;  Wheaton  (Atlay*s 
ed-),§  225  d. 

There  is  one  other  case  of  dismissal  deserving  of  special  mention  to  which  the 
United  States  was  not  a  party.  It  is  that  of  Mr.  Bulweff  British  Minister  at  Madrid 
in  1848.  Acting  upon  the  instructions  of  Lord  Palmerston,  he  warned  the  Spanish 
Government  of  the  danger  of  the  course  it  was  taking  in  not  pursuing  a  sufficiently 
liberal  policy,  and  recommended  the  adoption  of  a  legal  and  constitutional  course  of 
government.  To  this  interference  in  its  domestic  affairs,  Spain  replied  by  sending 
Mr.  Bulwer  his  passports  with  an  intimation  that  he  must  leave  Madrid  within 
forty-eight  hours. 

This  case  is  particularly  important  because  Lord  Palmerston,  though  dearly 
wrong  in  applying  them  in  this  case,  laid  down  the  correct  principles  governing 
the  conditions  under  which  a  demand  for  the  recall  of  a  public  minister  should  be 
complied  with.    They  are  thus  summarized  by  Lord  Salisbury : 

"It  is,  of  course,  open  to  any  government,  on  its  own  responsibility,  suddenly 
to  terminate  its  diplomatic  relations  with  any  other  State,  or  with  any  particular 
minister  of  any  other  State.  But  it  has  no  daim  to  demand  that  the  other  State 
shall  make  itself  the  instrument  of  that  proceeding,  or  concur  in  it,  unless  that 
State  is  satisfied  by  reasons,  duly  produced,  of  the  justice  of  the  grounds  on  which  the 
demand  is  made."  4  Moore,  Digest,  p.  538.  The  reply  of  Secretary  Bayard  to  this 
argument  (pp.  539  ff.)  is  unconvindng.  He  is  misled  on  this  point  by  the  "high 
authority"  of  Calvo  (see  p.  547). 

On  the  Biilwer  Incident,  see  3  Calvo,  §  1515;  *Hall  (6th  ed.),  300;  *  4  Moore, 
§  640,  pp.  538-539,  545-546 ;  Taylor,  §  322. 

^  Among  those  opposed  to  the  idea  of  exterritoriality  as  a  prindple  of  Int.  Law, 
may  bedted :  Barth61emy,  in  13  R.  D.  I.  P.  (1906),  125  f. ;  Bonfils  (Fauchille),  No. 
693;  Bry,  Nos.  214,  245,  249;  Crouzet,  De  VinviolahilUe  ft  de  V exemption  de  juris- 
diction (1875),  71  ff- ;  Bana,  note  129  to  Wheaton ;  Despagnet,  Nos.  233,  238,  251 ; 
2  Fiore,  Nos.  1147, 1154,  it6i  ;  Hall  (6th  ed.),  165-166, 197-198;  i  Halleck  (Ba- 
ker's 3d  ed.),  332  ff.;  Kebedgy,  i>i«  diplomatischen  Privile^ien  (iqoi),  8ff. ;  Law- 
rence (3d  ed.),  §  120;  2  M6rignhac,  249-257;  4  Moore,  Digest,  630  f. ;  2  Nys,  366 
ff.;  Odicr,  Des  privileges des  agents  diplomatique  (1890),  307  ff. ;  Ortolaxi, Elements 
de  droit  penal,  §  521 ;  Pi6tri,  La  fiction  d* exterritoriality  (1895),  ch.  2 ;  2  P.  -Fod6r6y 
Cours,  47-50;  3  Ibid.,  Traits,  Nos.  1396-1397 ;  Pinheiro-Ferreira,  notes  sur  le  Pricis 
de  G.  F.  de  Martens,  II,  §§  172,  215;  i  Westlake,  263;  Ullmann  (2d  ed.),  §  50, 
p.  183. 

Among  those  in  favor  of  exterritoriality,  dther  as  a  right  or  a  useful  legal  fiction, 
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I.    InviolabilUy 

271.  The  Principle  of  Inviolability.  Its  Application.  —  The 
main  special  right  or  privilege  of  diplomatic  agents  is  that  of 
inviolability  or  exemption  from  restraint,  injury,  or  interference. 
This  principle,  based  originally  upon  the  supposed  sacred  charac- 
ter of  the  herald  or  envoy  and  sanctioned  by  religion,  was  one 
of  the  oldest  and  most  fimdamental  '^  laws  of  all  mankind"^ 
known  to  the  ancients.  It  extends  to  the  family  and  suite  as  weU 
as  to  the  person  of  the  agent,  and  applies  to  all  things  or  persons 
necessary  for  the  accomplishment  of  his  mission,  such  as  his 
residence,^  furniture,  carriages,  archives,  couriers,  and  cor- 
respondence. It  begins  as  soon  as  the  envoy  enters  the  country 
to  which  he  is  accredited,  and  only  ends  when  he  leaves  it,  even 
in  case  of  a  rupture  or  suspension  of  diplomatic  relations. 

272.  In  Third  Countries.  —  The  authorities  are  divided  on  the 
question  whether  the  diplomatic  agent  is  inviolable  in  third 
countries  which  he  is  obliged  to  traverse  in  order  to  reach  his 
destination ;  but  the  better  opinion  would  seem  to  be  that  he 
enjoys  a  limited  inviolability  conditioned  on  his  good  behavior, 
and  the  right  of  innocent  passage,  provided  the  third  State  is 

are  the  following:  Bluntschli,  Arts.  135-153;  Bynkershoek,  De  foro  legaUnrum 
(1721);  3  Calvo,  §§  145  ff.,  1499  flF.;  Droin,  UexterritorialiU  (1895),  57  ff.; 
Funck-Brentano  et  Sorel,  63-64;  Geffcken,  in  3  Holtzendorff«  654;  Grotius^lib. 
11,  c^.  18;  Heffter,  §  205;  Heyking,  VexterritorialiU  (18S9},  §  41;  Kliiber, 
§§  49,  204;  Liszt  (3d  ed.)i  pp.  74»  113, and  119 ff.;  Lehr,  Manuel,  Nos.  1071  ff.; 
Lisboa,  Les  fondions  diplomaiiques,  3 ;  2  G.  F.  de  Martens,  §§  172  and  215;  i  F. 
de  Martens,  §  82;  2  Ibid.,  §  12;  i  Lorimer,  248;  Neumann,  §  205;  i  Oppen- 
heim,  §  389 ;  i  Pi6delidvre,  Nos.  488  ff. ;  2  PhiUimore,  §§  104,  108, 140, 176  ff. ;  i 
Rivier,  330-335, 417  ff.,  481-499;  Stoerk,  in  2  Holtzendoiff,  656;  Vattd,  Kv. 
IV,  ch.  9,  §  117;  Vercamer,  Des  franchises  diplomaliques  (1891),  142  ff.;  iTwi^ 
§§  165  and  217;  Wheaton,  §  224. 

These  authorities  differ  greatly  from  each  other  as  to  the  nature,  basis,  and  extent 
of  exterritoriality.  Some  consider  it  a  mere  fiction,  others  a  legal  right  or  principle ; 
some*make  it  include  inviolability,  others  restrict  it  to  immunity  from  criminal  and 
civil  jurisdiction ;  some  extend  it  to  the  person  and  suite  of  the  agent,  others  limit 
to  the  hotel,  etc.,  etc. 

The  main  objections  to  this  term  are  well  summed  up  by  Kebedgy  {Diplom. 
Primlegien,  1901,  p.  8) :  It  is  insiiffident,  since  jurisdiction  is  not  exclusively  terri- 
torial ;  incorrect,  inasmuch  as  the  hotel  or  residence  of  the  embassy  is  not,  under  all 
circumstances,  exempt  from  local  jurisdiction ;  unnecessary,  because  the  imnnuni- 
ties  are  explicable  on  other  grounds.  It  is  also  dangerous,  as  apt  to  give  rise  to 
extravagant  pretensions. 

«  See  supra,  §  33.  «•  See  infra,  §  278, 
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not  at  war  with  the  sending  or  receiving  State  .•^  He  is  also 
probably  inunune  from  arrest  and  detention*^  except  in  serious 
cases,  but  it  is  doubtful  whether  he  is  legally  entitled  to  any 
other  immunities  in  third  States. 

273.  Limits  of  Inviolability.  —  Except  in  cases  of  necessity  or 
self-defense,*^  the  right  to  inviolability  in  the  country  which 
receives  them,  is  nearly  absolute.  In  most  countries  public 
ministers  are  protected  by  special  laws.**    In  any  case  there  is  an 

*  Cf.  supra,  note  on  p.  280. 

As  in  favor  of  the  view  that  diplomatic  agents  are  inviolable  in  third  States, 
Bonfils  (No.  689)  mentions  Vattel,  Merlin,  Holtzendorfif,  Rltlber,  de  Martens, 
Wheaton,  Travers,  Twiss,  and  Lorimer ;  as  opposed,  Grotius,  Bynker^oek,  Gentilis, 
Zouch,  Wicquefort,  Hefiter,  Calvo,  and  Camazza-Amari.  Bonfils  himself  shares 
the  affirmative  opinion.  To  this  affirmative  list  may  be  added :  Halleck,  Taylor, 
UUmann,  Phillimore,  Rivier;  to  the  negative  list,  Hall,  Oppenheim,  M6rignhac, 
Pomcroy,  P.-Fod6r6,  and  Westlake. 

It  should  be  added  that  the  Institute  of  Int.  Law  suppressed  Art.  19  of  the  Rules 
OD  Diplomatic  Immunity  adopted  in  1895.  This  article  had  recognized  the  inviola- 
bility and  immunities  of  public  ministers  in  third  countries.    See  14  Annuaire,  239. 

«  Wilson  V.  Blanc4f  (1889),  56  N.  Y.  Superior  Court,  582,  and  Scott,  206.  For  a 
criticism  of  this  decision,  see  i  Westlake,  265-266  n. 

^  When  the  safety  of  the  State  is  threatened,  as  in  cases  of  con^iracy ;  volun- 
tary ezposure  to  danger,  as  in  case  of  a  riot,  an  assault,  acceptance  of  a  duel,  etc. ; 
or  when  the  diplomatic  agent  is  traveling  incognito. 

The  classic  cases  of  conspiracy  are  Count  Cyllenborg,  Swedish  Ambassador  to 
England  (17x7),  and  the  Prince  of  Cellarmare,  Spanish  Ambassador  to  Paris  (1718). 
Both  were  placed  under  arrest  and  held  as  prisoners.  These  cases  are  cited  in 
nearly  all  the  treatises.  For  full  reports,  see  i  Ch.  de  Martens,  Causes  cAibres, 
75~i38  and  139-173.    For  brief  reports,  see  Snow,  Cases,  87-88. 

"A  foreign  minister,  by  committing  the  first  assault,  so  far  loses  his  privilege, 
that  he  cannot  complain  of  an  infraction  of  the  Law  of  Nations ;  if ,  in  his  turn,  he 
should  be  assaulted  by  the  party  aggrieved."  U,S,  v.  Ortega,  4  Wash.  Circ.  Ct. 
(1825),  531,  dting  and  affirming  U.  S.  v.  Liddle  (1808),  2  Wash.  Circ  Ct.  205.  See 
Scott,  Cases,  197  n. 

**  The  Revised  Statutes  of  the  United  States,  §§  4063-4064,  declare  any  judicial 
process  null  and  void  whereby  "the  person  of  any  public  minister  of  any  foreign 
prince  or  State  authorized  and  received  as  such  by  die  President,  or  any  domestic 
or  domestic  servant  of  any  such  minister,  is  arrested  or  imprisoned,  or  his  goods  or 
chattels  are  distrained,  seized,  or  attacked  " ;  and  every  person  suing  out  or  executing 
sucfa  process  is  declared  to  be  "a  violator  of  the  Law  of  Nations,  and  a  disturber  of 
the  public  repose,"  and  shall  be  imprisoned  for  not  more  than  three  years  and  fined 
at  the  discretion  of  the  Court,    4  Moore,  Digest,  §  660. 

For  foreign  legislation  on  this  subject,  see  Heyking,  VexierritorialUS  (1889), 
{  21 ;  Odier,  Des  privileges  des  agents  diplomatiques  (1890),  53-78 ;  and  Vercamer, 
Des  franchises  diphmatigues  (1891),  ch.  2.  France  has  special  press  laws  providing 
for  the  punishment  of  the  defamation  of  ambassadors,  etc.  See  Odier,  103  /I. ; 
3  P.-Fodfe6,  TraiU,  1385;  2  Ibid.,  Cours,  16-19.  For  the  text  of  the  English 
law  (7  Anne,  c   12),  see  Blackstone,  Com.,  Bk.  I,  c.  7,  §  255,  or  Halleck  (3d 
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obligation  to  punish  violations  of  this  principle  of  the  Law  of 
Nations  on  the  part  of  individuak.  If  an  infraction  is  committed 
by  the  Government  itself  or  by  one  of  its  officials,  suitable  repara- 
tion by  way  of  explanation,  apology,  indenmity,  etc.,  must  be 
made. 

2.  Immunity  from  Criminal  Jurisdiction 

274.  Immunity  from  Criminal  Jurisdiction.  —  Diplomatic 
agents  also  enjoy  immimity  from  criminal  and  dvil  jurisdiction.*^ 
Immunity  from  criminal  jurisdiction  is  absolute.  It  consists 
in  freedom  from  arrest  and  punishment  for  alleged  crimes  or 
violations  of  law  by  the  local  authorities,^  but  this  does  not  mean 
that  public  ministers  are  exempt  from  obedience  to  local  or 
municipal  law.'*  In  case  the  minister  commits  a  serious  crime 
or  ofiFense,  he  is  punishable  in  his  own  country,  where  he  is  sup- 
posed to  have  retained  his  domicile,  and  he  is  responsible  to  his 
own  Government,  to  which  the  proper  representations  should  be 
made.  A  request  for  his  recall  may  be  made  or,  if  his  conduct 
be  extremely  reprehensible,  he  may  be  dismissed,  or  even,  should 
necessity  require  it,  be  temporarily  imprisoned  or  conducted  to 
the  frontier. 

A  public  minister  cannot  be  compelled  to  give  evidence  or  to 
act  as  a  witness  in  a  lawsuit  or  criminal  trial,  though  he  may, 
with  the  consent  of  his  Government,  waive  this  privilege.*'    He 

Baker's  ed.),  337~338  n>  The  ordinary  alien  is  also  in  a  sense  inviolable,  i.e.,  as 
entitled  to  the  protection  of  the  ordinary  law  and  the  courts ;  but  the  diplomatic 
agent  is  inviolable  in  a  special  sense. 

^  These  immunities  are  closely  connected,  and  partly  identical  with  inviolability, 
of  which  they  seem  to  be  a  consequence  and  from  which  they  cannot  be  com- 
pletely separated. 

**  This  is  well  shown  by  Beling,  Die  sirafrechlliche  Bedeutung  dor  ExlerriUfrial'M 
(1896),  §§  4-6. 

'*  This  includes  freedom  from  police  jurisdiction  as  well,  but  public  ministers 
are  expected  to  observe  local  police  or  municipal  regulations  relating  to  sanitation, 
fire  protection,  license  taxes  for  hunting,  etc.  In  case  of  failure  to  comply 
with  such  regulations,  complaint  may  be  made  to  their  own  Government.  On 
Police  Regulations,  see  especially  4  Moore,  Digest,  §  669 ;  and  2  P.-Fod6r6,  Cour:, 
112-116;  3  Ibid.,  Traiti,  Nos.  1427  ff. 

"  This  privilege  was  waived  by  SeHor  Comancho,  Minister  from  Venezuela,  who 
was  present  at  the  assassination  of  President  Garfield  in  1880.    Acting  upon  in- 
structions from  his  Government,  he  gave  evidence  as  a  chief  witness  at  the  tiial   I 
of  the  assassin  Guiteau. 
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cannot,  in  general,  waive  his  privilege  of  immunity  from  criminal 
jurisdiction  without  the  consent  of  his  sovereign. 


3.  ImmunUy  from  Civil  JurisdicHan 


275.  Immunity  from  Civil  Jurisdiction.  Exceptions.  —  Diplo- 
matic agents  also  enjoy  a  limited  immunity  from  jurisdiction  in 
dvil  matters.  They  are  exempt "  in  principle,  but  there  are  im- 
portant exceptions  Uke  the  following : 

(i)  Real  actions,  relating  to  inmiovables  which  the  minister 
possesses  in  the  country  to  which  he  is  sent.  With  the  exception 
of  his  residence,  these  are  subject  to  territorial  jurisdiction. 

(2)  When  the  agent  or  minister  engages  in  a  trade,  profession, 
or  in  commerce,  he  is  subject  to  local  jurisdiction  in  his  business 
or  professional  dealings.** 

(3)  If  he  acts  in  a  fiduciary  character,  such  as  guardian  or 
trustee,  he  is  liable  for  the  obligations  contracted  in  this  capacity.^ 

(4)  When  the  minister,  whether  with  or  without  the  authoriza- 
tion of  his  government,^  voluntarily  submits  to  judicial  process 
without  pleading  his  immimity,  or  if  he  himself  sets  the  machinery 

In  1856  the  Dulch  Minister  refused  to  appear  as  a  witness  at  the  trial  in  a  case 
of  homicide  which  had  occurred  in  his  presence.  He  was  supported  by  his  own 
Goveniment  and  his  colleagues  of  the  diplomatic  corps.  This  recall  was  after- 
wards requested  by  the  United  States  Government,  which  regarded  his  refusal  to 
testify  as  discourteous  and  disrespectful  under  the  circumstances.  See  espedaUy 
3  Cidvo,  §  1520  n. ;  I  Halleck  (3d  ed.),  353 ;  4  Moore,  Digest,  §  662 ;  Snow,  Cases, 
gS;  I  Oppenheim,  §  392. 

In  countries  which  permit  of  such  a  practice,  the  deposition  of  a  public  minis- 
ter is  usually  taken  and  produced  at  the  trial. 

^  There  are  a  few  dissentients  (e.g,  Fiore)  from  this  opinion,  but  it  is  the  view 
of  the  great  majority  of  publicists  and  has  the  sanction  of  international  practice. 

"This  is  the  consensus  of  opinion  among  the  authorities.  But  the  con- 
trary view  was  taken  by  English  judges  in  Taylor  v.  Best  (1854),  14  Conunon 
Bench,  487,  and  Snow,  Cases,  90;  and  in  Magdelena  Steam  NavigaHan  Co,  v.  Martin 
(1859),  2  Ellis  and  Ellis,  94. 

In  Musurus  Bey  v.  Godham,  L.  R.  (1894),  i  Q.  B.  533,  it  was  held  that  the 
Statute  of  Limitations  does  not  begin  to  run  against  his  creditors  while  a  foreign 
ambassador  is  in  England  and  accredited  to  the  sovereign. 

^  This  woidd  also  be  the  case  with  property  which  he  received  by  will  or  in- 
heritance. 

^  It  is  a  disputed  point  whether  the  prior  consent  of  his  Government  is  neces- 
sary or  not.    See  especially  on  this  point  Pi^tri,  iSkide  critique  sur  la  fiction  d^ex^ 
terrHarialiti  (1895),  No.  56. 
u 
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of  justice  in  motion.  In  such  cases  he  must  bear  the  judicial 
consequences  of  his  action,  though  the  means  of  execution  would 
probably  be  limited  to  any  real  property  he  may  possess. 

But  as  a  general  rule,  diplomatic  agents  are  not  subject  to 
suit  for  debt  or  in  any  dvil  action,^  and  their  movable  property  * 
cannot  be  seized,  attached,  or  confiscated.  Injured  parties 
should  address  themselves  to  the  Minister  of  Foreign  Affairs,** 
who  may,  at  his  discretion,  bring  the  matter  to  the  attention, 
first  of  the  accused  public  minister,  and  later,  if  deemed  advisable, 
to  the  Government  he  represents. 

4.  Other  Immunities  and  Privileges 

276.  Fiscal  Immunities.  — ''  The  person  of  a  diplomatic 
agent,  his  personal  effects,  and  the  property  belonging  to  him  as 
representative  of  his  sovereign,  are  not  subject  to  taxation.*^ 

'  For  the  amusing  case  of  the  Ambassador  of  Peter  the  Great  (1708),  see  Black- 
stone,  Com.,  Bk.  I,  ch.  7,  §  255,  or  Snow,  Cases,  89. 

In  1772  the  passports  of  the  Baron  de  Wreck,  Minister  Plenipotentiary  of  the 
Landgrave  of  Hesse-Cassel  at  the  Court  of  Paris,  were  withheld  for  non-payment 
of  debts.  The  diplomatic  corps  remonstrated  against  this  act  as  a  vioIatioQ  of 
International  Law.  So  far  as  we  are  aware,  it  has  never  been  repeated.  Snow, 
97,  and  2  Ch.  de  Martens,  Causes  cA&res,  110-121. 

•  See  Wheaton's  case  (4  Moore,  Digest,  §  663 ;  Snow,  Cases,  94-97 ;  and  Wbeaton, 
§§  228-241)  for  an  apparent  exception  to  this  rule. 

The  Prussian  Government  supported  the  claim  of  Wheaton's  landlord  to  detain 
his  fumitiue  for  alleged  damages  on  the  ground  that  "the  lessor  is  entitled,  as  a 
security  for  the  rent  and  other  demands  arising  under  the  contract,  to  the  rights 
of  a  Pfandgldubinger  (a  creditor  whose  rights  are  secured  by  hypothecation), 
upon  the  goods  brought  by  the  tenant  upon  the  premises  and  there  remaining  at 
the  expiration  of  the  lease.''    Prussian  Civil  Code. 

In  other  words,  "the  Prussian  Government  decided  that  the  general  exemp- 
tion of  the  personal  property  of  a  foreign  minister  from  the  local  jurisdiction  did 
not  extend  to  the  case  in  question,  where,  it  was  contended,  the  right  of  deten- 
tion was  created  by  the  contract  itself  and  by  the  effect  given  to  it  by  the  local 
law.''  The  United  States  Minister  maintained  that  this  position  was  in  violation 
of  diplomatic  inmiunities.  Those  authorities  who  discuss  the  case  appear  to 
agree  with  Wheaton. 

^  In  Austria  there  is  a  special  court  for  this  purpose,  but  submissioii  to  its 
jurisdiction  is  voluntary.  Neumann,  Alimenis,  §  62,  p.  260.  For  Minister 
Jay's  experiences  before  this  court  (1875),  see  4  Moore,  Digest,  §  661. 

**  This  exemption  includes  direct  personal  taxes,  such  as  the  capitatKMi  or  poll 
tax ;  special  taxes  like  those  on  income  and  capital  (unless  the  minister  is  engaged 
in  conunerce) ;  sumptuary  taxes  like  those  on  doors  and  windows ;  those  for  militaiy 
purposes,  quartering  troops,  etc. 
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Otherwise,  he  enjoys  no  exemption  from  taxes  or  duties  as 
of  right.  By  courtesy,  however,  most,  if  not  all,  nations 
permit  the  entry  free  of  duty  of  goods  intended  for  his  private 
use."^ 

277.  Other  Privileges.  —  Other  privileges  of  public  ministers 
are  the  right  of  private  worship  (which  is  no  longer  of  great  im- 
portance in  this  age  of  toleration) ;  the  right,  according  to  their 
rank,  to  certain  ceremonial  honors  and  marks  of  respect  ;^^  a 
very  limited  and  purely  volimtary  disciplinary  jurisdiction  over 
members  of  their  suites  or  oj£cid  families ;  ^  and,  if  permitted 
by  their  home  Governments,  the  right  of  performing  certain  civil 
functions,  such  as  the  issuance  of  passports  to  fellow  nationals, 
the  authentication  of  certain  documents  like  wills,  contracts, 
etc.,  and  the  performance  of  the  marriage  ceremony .*• 

It  does  not  necessarily  include  such  indirect  taxes  as  the  excise,  rates  or  assess- 
ments for  local  purposes  from  which  he  derives  a  benefit,  inheritance  taxes,  cus- 
toms dues,  stamp  and  registry  duties,  tolls,  etc.  Nor  does  the  immunity  include 
taxes  on  realty.  Even  the  residence  of  the  minister  is  not  necessarily  exempt 
from  the  land  tax.  In  respect  to  indirect  taxes  and  the  tax  on  his  residence,  the 
principles  of  reciprocity  or  courtesy  are  usually  applied. 

For  the  practice  of  the  United  States,  see  4  Moore,  Digest,  §§  667-669.  Art.  11 
of  the  "  Rules  on  Diplomatic  Immunities  "  adopted  by  the  Institute  of  Int.  Law  in 
1895  declares:  "The  foreign  public  minister,  the  functionaries  officially  attached 
to  his  mission,  and  the  members  of  their  families  living  with  them,  are  dispensed 
from  pa3ring :  (i)  direct  personal  imposts  and  sumptuary  taxes ;  (2)  general  im- 
posts upon  wealth,  whether  upon  capital  or  upon  income;  (3)  war  taxes;  (4)  cus- 
toms dues  in  respect  to  objects  for  personal  use.  Each  Government  may  indicate 
the  evidence  required  for  these  exemptions  from  taxation."     14  Annuaire,  243. 

«  HaU  (6th  ed.),  183. 

^  See  especially  2  P.-Fod6r6,  Coursy  pp.  273  ff.;  cf.  Ihid,,  TraiUy  Nos.  1287  ff., 
1496-1501. 

**  Sec  Bonfils,  Nos.  726-729;  3  Calvo,  §§  1540-1549 ;  Heffter,  §  216 ;  2  P.-Fod6r6, 
Cours,  254  fif.;  3  Ibid.,  TraiU,  Nos.  147 2-1490;   i  Rivier,  504  f. 

But  the  old  idea  of  the  right  of  criminal  and  dvil  jurisdiction  over  members 
of  the  suite,  formerly  claimed  and  sometimes  exercised,  has  disappeared  from  the 
doctrine  as  well  as  the  practice  of  the  Law  of  Nations,  excepting  in  some  parts  of 
the  Orient.    See  infra^  }  291. 

^  On  Diplomatic  and  Consular  Marriages,  see  Hall  (6th  ed.),  183-184  and  note 
on  p.  184 ;  3  Lawrence,  Commentaire  sur  Wheatony  357  ff. ;  *  2  Moore,  Digest,  §§  224- 
239 ;  Odier,  Des  privileges  des  agents  dipiomatiques,  328-386 ;  and  Westlake,  Private 
Int.  Law  (4th  ed.,  1905),  §§  27-30. 

The  marriage  of  two  fellow  nationals  of  the  diplomatic  agent  celebrated  at  the 
embassy  is  generally  valid,  if  performed  in  conformity  with  the  law  of  their  State ; 
bat  no  State  is  under  any  international  obligation  to  recognize  such  marriages. 
And  the  State  in  which  the  ceremony  is  solemnized  may  refuse  to  recognize  their 
validity,  unless  performed  in  accordance  with  its  laws.    There  appears  to  be  no 
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278.  The  Freedom  of  the  Hotel  or  Immunity  of  Domicfle.  —  It 
is  generally  agreed  that  the  hotel  or  residence^  of  the  foreign 
minister  is  protected  from  forcible  entry  or  invasion  by  his  dip- 
lomatic inviolability  and  immunities.  But  this  freedom  is  not 
absolute.  The  embassy  must  not  harbor  criminals  or  refugees 
from  justice/^  and  no  violation  of  territorial  sovereignty  should 
be  permitted.  The  minister  should  surrender  those  accused  of 
crime  and,  if  necessary,  even  permit  the  premises  to  be  searched. 
In  case  of  persistent  refusal,  the  legation  may  be  surrounded 
with  guards,  and  if  extremely  urgent,  forcible  entry  may  be 
made.^^ 

general  rule  on  this  interesting  subject,  and  the  whole  matter  remains  in  great 
confusion. 

In  its  instructions  to  consular  and  diplomatic  agents,  the  United  States  Govern- 
ment has  always  emphasized  the  importance  of  observing  the  law  of  the  country 
in  which  the  marriage  ceremony  takes  place.  2  Moore,  §  237.  But  this  rule 
does  "not  apply  to  non-Christian  or  semi-dvilized  countries  where  consular  courts 
are  established."     2  Ibid,,  §  238. 

It  would  seem  that  mixed  marriages  or  the  marriage  of  a  national  with  a  for- 
eigner in  the  embassy  would  not,  as  a  rule,  be  upheld.  Thus,  mixed  marriages 
solemnized  at  foreign  embassies  in  Paris  have  been  repeatedly  declared  void  by 
the  French  Tribunals;  and  the  marriage  between  an  Austrian  and  an  Engli^ 
woman  celebrated  at  the  British  embassy  in  Vienna  was  annulled  by  the  Supreme 
Court  of  Austria  in  1880.  For  the  latter  case,  see  Von  Bar  (Gillespie's  trans.), 
493  n.    For  the  French  case  of  Meffray  and  Mudge,  see  Odier,  op,  cf/.,  331  ff. 

*^  This  includes  his  stable,  carriages,  etc. 

^The  old  '^ freedom  of  the  quarter"  has  disappeared,  except  in  some  parts 
of  the  Orient.    On  the  so-called  Right  of  Asylum ,  see  supra,  §§  225  ff. 

But  the  protection  of  the  embassy  may  well  be  extended  from  motives  of  hu- 
manity to  refugees  from  mob  violence  or  a  criminal  conspiracy. 

"  In  the  case  of  Gallatin's  coachman  (1827),  who  had  committed  an  assault 
outside  the  embassy,  the  English  Government  claimed  the  right  of  arresting  him 
within  the  stable  of  the  minister.  It  admitted,  however,  that  as  a  matter  of 
courtesy,  the  convenience  of  the  minister  should  have  heaa.  consulted  as  to  the 
time  and  manner  of  making  the  arrest.     4  Moore,  pp.  656  f. 

This  case  is  mentioned  by  nearly  all  the  authorities,  who  generally  dte  it  as  an 
example  of  the  "English  practice,"  which  they  consider  exceptional.  It  certainly 
does  not  seem  to  have  been  a  case  of  extreme  urgency. 

In  1865  a  Russian  subject,  having  wounded  one  of  the  attaches  of  the  Russian 
embassy  at  Paris,  was  removed  by  police  officials  who  had  been  called  upon  for 
aid.  Upon  his  being  imprisoned  and  indicted,  the  Russian  ambassador  requested 
hb  extradition  on  the  ground  that  the  hotel  of  the  embassy  was  extraterritorial ; 
but  the  French  Government  refused  this  request  and  proceeded  with  the  triaL 
3  Calvo,  §  1505. 

A  Chinese  refugee  was  induced  to  enter  the  house  of  the  Chinese  L^ation  in 
London  (in  1896),  and  kept  under  arrest  there  with  the  purpose  of  sending  him 
back  to  China  for  trial.  But  the  English  Government  properly  insisted  upon  his 
release,    i  Oppenheim,  S  390. 
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279.  The  Family  and  Suite  of  the  Envoy.  —  To  a  greater  or 
less  degree,  these  immunities  are  shared  by  the  family  and  suite 
of  the  envoy."    His  retinue  or  suite  include : 

(i)  The  members  of  his  family,  as  wife,  children,  and  other 
near  relatives  living  \mder  his  roof. 

(2)  His  official  suite  and  their  families,  such  as  Councillors, 
Naval  and  Military  Attaches,  Secretaries  of  Legation,"  the 
Chancellor  of  the  Legation,  various  assistants,  clerks,  inter- 
preters, the  chaplain,  doctor,  official  legal  adviser,  and  the 
like. 

(3)  Couriers  or  bearers  of  dispatches. 

(4)  Domestics  like  private  secretaries,  tutors,  and  servants^ 
such  as  cooks,  coachmen,  etc. 

280.  Extent  of  these  Immunities.  —  It  is  generally  agreed  that 
the  various  members  of  the  family  and  of  the  official  suite  of  the 
envoy,  together  with  their  families,  enjoy  the  same  inviolability 
and  the  same  immimities  that  he  himself  does.  Children  bom 
to  them  during  their  mission  are  regarded  as  having  been  bom 
on  the  territory  of  the  home  State.  These  privileges  cannot  be 
waived  "  without  the  consent  of  the  home  Government.  They 
are  also  shared  by  couriers  or  dispatch  bearers  of  the  legation 
(who  also  share  in  the  right  of  innocent  passage  through  third 

"^  It  is  customary  to  furnish  to  the  local  authorities  a  list  of  the  members  of 
the  family  and  domestics,  but,  according  to  Taylor  (p.  346  n.),  this  custom  is 
more  honored  in  the  breach  than  the  observance.  The  best  evidence  of  diplo- 
matic character  is  a  certificate  of  the  Secretary  of  State.  In  re  Baiz  (1908),  135 
U.  S.  403,  and  Scott,  196 ;  and  U,  S,  v.  Liddle,  2  Wash.  C.  C.  205. 

**  "The  wife  of  a  secretary  of  a  foreign  legation  in  this  country  is,  while  with 
him  in  his  official  capacity,  subject,  in  respect  to  her  personal  estate,  to  the  laws 
of  the  country  he  represents."  Secretary  Frelinghu3rsen  to  Mr.  Lawrence  (1883). 
Cited  in  4  Moore,  Digesty  §  652. 

**  These  do  not  include  workmen  occasionally  employed  on  the  premises.  To 
entide  one  to  immunity,  the  service  must  be  real,  and  not  colorable.  Triquet  v. 
^oih,  3  Burrows,  1478,  and  Scott,  6 ;  Heatkfidd  v.  CkUtcn,  4  Burrows,  2015,  and 
Scott,  189 ;  and  SarmiefUo*s  Case,  in  4  Moore,  p.  654. 

The  immunity  does  not  extend  to  matters  unconnected  with  the  service.  In 
Novella  v.  Toogood,  1  B.  and  C.  554,  a  chorister  of  the  Portuguese  ambassador  was 
held  liable  for  poor  rates  on  a  house  in  which  he  lived  and  let  lodgings.  This 
appears  to  have  been  on  the  ground  that  he  was  carrying  on  the  business  of  lodging 
house  keeper ;  for,  in  a  later  case,  it  was  held  that  an  attach^  of  the  Portuguese 
embassy  was  not  liable  for  parochial  rates  on  a  house  which  had  been  sublet  to 
him.    Parkinson  v.  PoUer  (1885),  L.  R.  16  Q.  B.  Div.  152,  and  Scott,  192. 

**  This  is  at  least  true  in  respect  to  those  immunities  belonging  to  any  member 
of  his  qficial  family  or  smte. 
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States)  during  the  performance  of  their  duties.  The  dispatches 
they  bear  are  also  exempt  from  search  and  seizure. 

It  is  also  customary  to  grant  exemption  from  dvil  and  criminal 
jurisdiction  to  all  persons  in  the  private  service  of  the  envoy  or 
of  members  of  his  legation,  provided  such  persons  are  not  na- 
tionals of  the  receiving  State.  But  these  privileges  may  be 
waived  at  discretion,  and  mere  servants  or  domestics  cannot  daim 
exemption  from  taxes,  immunity  of  domicile,  or  freedom  from 
arrest  for  crime  committed  outside  the  residence  of  their  em- 
ployers. In  case  of  arrest,  they  should,  however,  be  released 
if  the  envoy  refuses  to  waive  their  immunity  from  criminal 
jurisdiction.*^ 

Mere  visitors  and  hangers-on  of  the  embassy  do  not  enjoy  dip- 
lomatic privileges  and  immunities.*  They  do  not  necessarily 
extend  to  consuls  as  such,  public  or  secret  political  agents, 

"  In  this  case  they  should  be  sent  home  for  trial.  Nationals  of  the  receiving 
State  should  be  handed  over  to  the  local  authorities. 

There  is  a  considerable  diversity  both  in  the  doctrine  and  practice  respecting 
immunities  of  domestics  or  non-official  members  of  the  diplomatic  suite.  The 
Italian  school  of  publidsts  deny  immunity  frpm  all  criminal  as  well  as  dvil  juris- 
diction. Others  make  a  distinction  between  these  two  kinds  of  jurisdiction. 
Some  authorities  distinguish  between  offenses  committed  outside  and  inside  the 
embassy;  others  between  nationals  and  foreigners. 

Anglo-American  law  and  practice,  which  grant  immunity  from  suit  to  do- 
mestics of  public  ministers,  seem  more  liberal  than  necessary,  for  the  modem 
tendency  is  to  restrict  the  diplomatic  privileges  and  immunities  of  mere  servants 
or  non-offidal  members  of  the  legation,  and  this  tendency  is  in  the  right  direction. 
These  extensive  inmiunities  are  no  longer  necessary  (if,  indeed,  they  ever  were) 
to  the  freedom  of  the  diplomatic  agent.  At  any  rate,  there  appears  to  be  no  good 
reason  why  domestics  should  enjoy  immunity  from  dvil  jurisdiction. 

^  The  case  of  Don  Pantaleon  Sa  (1653)  '^  ^^^  o^^  usually  dted  in  this  connec- 
tion. But  it  is  not  dear  whether  this  brother  of  the  Portuguese  ambassador, 
who  was  executed  by  Cromwell  for  murder  committed  under  circumstances  of 
peculiar  atrocity,  was  a  mere  visitor  or  an  actual  member  of  the  Portuguese  em- 
bassy. It  appears  that  he  had  received  a  promise  from  his  sovereign  that  he 
would  be  appointed  to  succeed  his  brother  (whose  recall  was  momentarily  expected) 
as  ambassador  to  England. 

As  Lawrence  (Principles  (3d  ed.),  p.  277)  says:  "If  he  is  to  be  regarded  as  a 
member  of  his  brother's  suite,  all  we  can  say  is  that  International  Law  has  de- 
veloped since  his  time  and  would  not  now  permit  a  trial  and  execution  under 
similar  circumstances  by  the  authorities  of  the  State  where  the  crime  was  com- 
mitted. But  if  he  was  simply  a  visitor  at  the  embassy,  he  would  not  be  protected 
by  diplomatic  immunity  to-day  any  more  than  he  was  two  hundred  and  forty 
years  ago." 

For  the  case  of  Don  Pantaleon  Sa,  see  Snow,  Cases,  86 ;  and  2  Ward,  Hisi.  of  tkt 
Law  of  Nations,  535-546, 
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military  or  naval  officers,  or  mere  commissioners  not  clothed  with 
a  diplomatic  character.  But  they  do  extend  to  the  judges  of  the 
Hague  Tribunal  or  Court  of  Arbitration  and  of  the  International 
Prize  Court,^  members  of  official  International  Congresses  and 
Conferences,  and,  in  general,  to  all  agents  clothed  with  a  diplomatic 
or  representative  character.  It  should  be  added  that  if  a  State 
consents  to  receive  one  of  its  own  nationals  in  a  diplomatic 
capacity,  it  should  extend  to  him  all  privileges  and  immunities 
belonging  to  his  mission,  imless  it  has  made  their  abandonment 
a  condition  of  his  reception.^ 

n.    SOVESEIGNS   AND   HeABS    OF   StATE 

281.  Immunities  of  Sovereigns.  —  Sovereigns  and  Heads  of 
State  traveling  or  residing  abroad  enjoy,  in  time  of  peace,  in- 
violability and  absolute  immunity  from  criminal  and  police 
jurisdiction.**  They  are  also  exempt  from  dvil  process •*  except  in 
the  following  cases : 

(i)  In  respect  to  any  real  property  which  they  may  possess  as 
private  individuals  in  the  foreign  State.  (2)  Respecting  dvil 
actions  based  upon  the  capadty  of  the  State  or  sovereign  as  heir 
or  legatee  in  an  open  succession  upon  foreign  territory.  (3)  In 
case  the  State  or  foreign  sovereign  volimtarily  accepts  the  local 

"•  See  infraj  §5  314.  S28. 

^  English  judges  hold  that  even  a  British  subject  may  enjoy  the  immunities 
of  a  diplomatic  agent.  Macartney  v.  GarhuU,  L.  R.  2  Q.  B.  Div.  368.  See  Art. 
15  of  the  Rules  adopted  by  the  Institute  of  Int.  Law  to  the  contrary.  14  Annuaire, 
244. 

^  Unless  they  travel  incognito.  But  this  is  no  real  exception,  inasmuch  as 
they  may,  at  any  time,  reveal  their  identity  and  thus  claim  the  privileges  and  im- 
munities of  sovereigns. 

Another  apparent  exception  is  where  a  sovereign  enters  the  military  service 
of  another  sovereign.  In  this  case,  his  immunities  are  partly  suspended.  Where 
a  peison  is  subject  in  one  country  and  sovereign  in  another,  he  is  subject  to  the 
laws  of  the  former  in  his  private  capacity. 

If  the  safety  of  the  State  requires  it,  as  in  case  of  conspiracy,  they  may  be  sent 
out  of  the  country.  This  is  rather  an  application  of  the  supreme  law  of  necessity 
than  an  exception  to  complete  immunity. 

Presidents  of  Republics,  when  traveling  in  a  representative  capacity,  have  a 
right  to  the  same  privileges  and  inununities  as  Monarchical  Sovereigns. 

•  See  De  Haber  v.  Queen  of  Portugal  (1851),  17  Q.  B.  196,  and  Scott,  180;  and 
MigkiU  V.  Sultan  of  Johore  (1894),  L.  R.  i  Q.  B.  149.  See  also  i  Calvo,  §§  1462- 
Z473  \  2  Phillimore,  §  109;  and  2  Moore,  Digest^  §  250. 
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territorial  jurisdiction.**  (4)  For  damages  resulting  from  a  de- 
linquency committed  by  a  sovereign  upon  foreign  territory,  imless 
such  injuries  are  due  to  acts  of  sovereignty." 

Foreign  sovereigns  or  Heads  of  State  also  enjoy  certain  fiscal 
immimities,  such  as  freedom  from  direct  personal  taxes,  customs 
dues,  etc. ;  but  they  are  not  necessarily  exempt  from  indirect 
taxes  other  than  customs  dues,  or  from  taxes  on  realty. 

These  immimities  extend  to  his  residence,  family,  and  suite  ; 
but,  contrary  to  the  older  practice,  the  sovereign  ^  has  no  criminal 
jurisdiction  over  members  of  his  suite  on  foreign  territory. 
Nor  may  he  afford  asylmn  to  criminals  or  refugees  from  justice. 
Sovereigns  who  have  abdicated  or  been  deposed  do  not  have  a 
right  to  the  privileges  and  immimities  of  reigning  sovereigns, 
though  they  may  enjoy  them  as  a  matter  of  courtesy. 

282.  A  State  not  Liable  to  Suit  or  Judicial  Process.  —  That  a 
State  cannot  be  sued  without  its  own  consent  has  long  been  a 
fimdamental  principle  of  the  Law  of  Nations,  as  it  is  of  the 
Constitutional  Law  of  the  United  States." 

"  For  important  English  and  American  cases,  see  Scott,  170-186;  Snow,  73- 
82;  and  2  Phillimore,  §  113  A. 

**  For  these  exceptions,  see  the  Rules  adopted  by  the  Institute  of  Int.  La\7  in 
1891.     II  Annuaire,  436. 

The  fourth  exception  is  very  doubtful.  It  appears  to  be  a  principle  of  French 
jurisprudence,  but  it  would  certainly  be  rejected  in  England,  where  it  has  been 
held  that  a  foreign  sovereign  was  not  liable  in  damages  for  a  breach  of  promise 
of  marriage  which  he  had  made  while  living  in  England  under  an  assumed  name. 
See  Sultan  of  Johore^  L.  R.  i  Q.  B.  149,  and  2  Moore,  Digest,  §  250. 

^  The  older  practice  is  illustrated  by  the  famous  case  of  Queen  Christina  of 
Sweden  (1657),  3  CaJvo  §  1477,  and  Walker,  Manual,  70.  In  1873  ^^  Shah  of 
Persia  condemned  a  member  of  the  suite  to  death  in  London,  but  the  British 
Government  refused  to  permit  the  execution. 

**  See  Amend.  XI  of  the  Constitution  of  the  United  States. 

To  the  principle  laid  down  in  the  text,  there  seems  to  be  an  exception,  viz. 
where  the  State  owns  or  inherits  real  property  or  conducts  a  business  enterprise 
in  the  territory  of  another  State.  On  the  much-discussed  Zappa  AJfair,  see  espt- 
cialiy  6  Calvo,  §§  286-299;  Despagnet,  No.  186;  and  i  Westlake,  241.  For  ref- 
erences on  the  Zappa  Afair,  see  Bonfils  (5th  ed.),  p.  157. 

On  the  general  subject  of  this  section,  see  especially  De^agnet,  Nos.  257  f. ; 
Fdraud-Giraud,  £iats  et  souverains  .  .  .  devant  les  tribunaux  itrangars  (2  vols., 
1895);  Kohler,  Laband,  Meili,  etc.,  in  4  Zeitschrift  (1910),  309  ff.;  Imbert,  Les 
emprunts  d^itats  Strangers  (1905) ;  Meili,  Der  Staatsbankerott  (1895) ;  Moulin,  La 
doctrine  de  Dragp  (1908) ;  Piot,  Des  regies  de  competence  applicable  auxJ^iats  ei  aux 
souverains  Strangers  (1887) ;  De  Paepe,  Etudes  sur  la  competence  civils  des  Hats 
Strangers  (1894);  Wuarin,  Essai  sur  les  emprunts  d'Stats  (1907).  For  further 
references,  see  Bibliographies  in  Bonfils,  No.  632,  Moulin,  etc 


RIGHTS  AND  DUTIES  OF  DIPLOMATIC  AGENTS      297 

BEBLIOGRAPHT 

Rights  and  Duties  of  Diplomstic  Agents.  —  14  Annuaire  (1895), 
201-244;  Bernard,  Lectures  on  Diplomacy  (1868);  Blimtschli,  Arts.  159- 
343 ;  *  Bonfils  (Fauchille),  Nos.  652-732 ;  Bry,  Nos.  215-258 ;  Bulmerincq, 
in  I  Marquardsen,  §§  71,  73,  76,  80 ;  Bynkershoek,  Deforo  legatorum  (1721) ; 
*3  Calvo,  §§  1310-1367,  1480-1549;  6  Ibid.,  §§  258-262,  285,  304-323; 
Chretien,  Nos.  442-542;  i  Cobbett,  Cases  (3d  ed.),  293-308;  *Dana, 
note  129,  Dana's  ed.  of  Wheaton ;  Davis,  Elemenls  (3d  ed.),  ch.  7 ;  Despag- 
net,  CourSf  Nos.  218-252 ;  De  Clercq  et  de  Vallat,  Pormulaire  des  chancel- 
leries dipUmuUiques  el  considaires  (1898) ;  Droin,  UexterritorialiU  des  agents 
diplomatiques  (1895) ;  F6raud-Giraud,  Atats^  souverains,  personnel  diplo- 
matique  et  consulaire,  etc.,  devant  les  tribunals  Strangers  (1895) ;  2  Fiore, 
Nos.  1103-1175;  Foster,  Practice  of  Diplomacy  (1906);  Field,  Code, 
Arts.  91-158 ;  Fimck  Brentano  et  Sorel,  Pricis,  ch.  5 ;  *  Garcia  de  la  Vega, 
Guide  pratique,  etc.  (4th  ed.,  1905) ;  Geffcken,  in  3  Holtzendorff,  605-684; 
Gentilis,  De  legationibus  (1585),  lib.  HI;  *Grotius  (1629),  lib.  II,  cap.  18; 
•Hall  (6th  ed.),  170-184,  292-308;  i  HaUeck  (Baker's  3d  ed.),  269-273, 
325-368;  *  Heffter  (GeflFcken),  §§  198-240;  *Heyking,  Uexterritorialiti 
(1889) ;  Hubler,  Die  Magistraturen,  etc.  (1895) ;  *  Kebedgy,  Die  diplo- 
matischen  Privilegien  (1901) ;  RlUber  (Ott's  2nd  ed.),  {§  166-230;  Lawrence, 
Principles  (3d  ed.),  §§  127, 141-151 ;  Ibid.  (4th  ed.),  §§  106,  121-130;  *  Lehr, 
Manuel  des  agents  diplomatique  (1888) ;  Lisboa,  Les  fonctums  diplomatiques 
(1908) ;  Liszt  (3d  ed.),  §  14;  Ch  de  Martens,  Le  guide  diplomatique  (6th 
ed.,  1866) ;  Ibid.,  Causes  dUbres  (1858) ;  *  2  G.  F.  de  Martens  (Verge's  ed.), 
§§  i75"25o;  2  F.  de  Martens,  §§  6-17 ;  2  M6rignhac,  229-294;  *  4  Moore, 
Digest,  ch.  15,  §§  623  ff. ;  2  Nys,  335-393 ;  J^y  Les  origines,  etc.  (1894) ; 
Neumann,  §§  53-67 ;  *  Odier,  Des  privileges  des  agents  diplomatique  (1890) ; 
*  I  Oppenheim,  §§  358-417 ;  2  PhUlimore,  §§  114-242 ;  *  Pi^tri,  £tude  sur 
la  fiction  d'exterriiorialitS  (1895) ;  *  i  Pi^deli^vre,  Nos.  453-516;  Pomeroy, 
ch.  11;  *  Pradier-Fod6r6,  Cours  de  droit  diplomatique  (2  vols.,  2nd  ed., 
1899);  Ibid.,  3  Train,  Tit.  I,  ch.  i;  *i  Rivier,  429-518;  Schuyler,  Am. 
Diplomacy  (1886),  105-190 ;  *  Scott,  Cases,  189-208 ;  *  Snow  Cases,  83-99  > 
Ibid.,  Int.  Law,  %  iS',  Taylor,  §§  273-333;  i  Twiss,  ch.  12;  Ullmann 
(2nd  ed.),  §§  44-53;  Van  Dyne,  Our  Foreign  Service  (1909),  ch.  2  (very 
elementary) ;  Vattel,  liv.  IV,  §§  53  ff . ;  Vercamer,  Des  franchises  diploma- 
tiques (1891);  Walker,  Manual,  §  26;  Walpole,  Foreign  Relations  (1882), 
ch.  4 ;  I  Westlake,  263-277 ;  *  i  Wharton,  Digest,  ch.  4 ;  Wheaton  (Atlay's 
ed.),  §§  206-251 ;  Wicquefort,  Uambassadeur  et  ses  fonctions  (1780)  ;  Wil- 
son, ch.  5 ;  Wilson  and  Tucker,  ch.  13 ;  Woolsey,  §§  86-98. 

For  fiirther  references,  see  the  Bibliographies  in  Bonfils,  Droin,  Heyking, 
Oppenheim,  and  Olivart. 

Rights  and  Duties  of  Sovereigns.  —  11  Annuaire  (1981),  436  ff.,  or 
Tableau,  etc.,  116-117 ;  Audinet,  in  2  R.  D.  I.  P.  (1895),  385  ff. ;  Blimtschli, 
Arts.  1 1 5-1 58;  ^Bonfils  (FauchiUe),  Nos.  632-647;  Bry,  Nos.  206-214; 
Bulmerincq,  in  i  Marquardsen,  §  66;  ^3  Calvo,  §§  1454-1479;  6  Ibid., 
§§  282-303 ;  I  Cobbett,  Cases^  92-96 ;  *  Despagnet,  Nos.  253-258 ;  F6raud- 


298      ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

Giraud,  J^tats,  souverains,  etc.  (1895);  i  and  2  Fiore,  Nos.  501  ff.,  1097" 
1102;  ^Foote,  Private  Int.  Jurisprudence  (3d  ed.,  1904),  148-166;  Gabba, 
in  15,  16,  and  17  /.  /.  P.,  180  ff.,  538  fiF.,  and  25  ff.;  Hall  (6th  ed.),  16&- 
170;  HeiSter  (Geffcken),  §§  48-57 ;  Liszt  (3d  ed.),  §  13 ;  iF.de  Martens, 
§§  80-^83;  *  2  M^rignhac,  294-314;  Neumann,  §§  15-16;  *  i  Oppenhdm, 
§§  341-356;  2  Phillimore,  pt.  VI,  ch.  i;  i  Piddclievre,  Nos.  517-528; 
Pi6tri,  La  fiction  d*exterritorialiiS,  Pt.  II,  ch.  2 ;  3  P.-Fod6r6,  Traiti,  Nos. 
1537  ff. ;  *  I  Rivier,  413-425 ;  *  Scott,  Cases,  170-180;  Snow,  Cases,  72-^2; 
Ihid.,  Int.  Law,  §  14;  Stoerk,  in  2  Holtzendorf,  658  ff.;  Taylor,  f  1S4; 
Ulhnann  (2nd  ed.),  §  41 ;  Vattel,  liv.  I,  §§  38-45,  and  liv.  IV,  §  108 ;  i  West- 
lake,  240-242 ;  Ibid.,  Private  Int.  Law  (4th  ed.),  1905,  (§  190-193 ;  Wheaton, 


CHAPTER  XVm 

SIGHTS  AND  DUTIES  OF  C0NSX7LS  AKD  CONSULAR  JUUS- 

DICnON  IN  THB  ORIENT 

283.  Definition.  —  Consiils  are  official  agents  sent  by  a  State 
to  foreign  ports  and  cities,  mainly  for  the  purpose  of  watching  over 
and  promoting  the  commercial  and  industrial  interests  of  the 
appointing  State  and  its  citizens  or  subjects,  and  of  protecting 
its  nationals  traveling  or  residing  in  these  regions.^ 

284.  Classification.  —  With  reference  to  their  character, 
modem  consuls  are  of  two  kinds :  (i)  Consuls  missi,  or  professional 
consuls  {consuls  de  carriire),  who  are  not  permitted  to  engage  in 
any  other  business  or  profession.  They  are  real  public  officials 
or  functionaries  of  the  sending  State  and  enjoy  full  consular 
privileges  and  immunities.  (2)  Consuls  ekcti^  or  commercial 
consuls,  who  are  chosen  by  the  appointing  government,  either 
from  its  own  citizens  engaged  in  business  in  the  dty  or  country  in 
which  they  are  permitted  to  exerdse  their  functions,  or  from 
among  the  nationals  of  a  foreign  State  (usually  of  the  country  in 
which  they  serve).  They  are  of  distinctly  inferior  competence 
and  status,  and  do  not  enjoy  full  consular  privileges  and  immuni- 
ties.' 

With  respect  to  rank,  consuls  are  usually  divided  into  four 
classes :  (i)  Consiils-general  who  exerdse  supervision  or  control 

^  On  the  Mediapal  Origin  of  the  CansukUe,  see  supra,  §  51,  and  note  on  page  5a, 
for  references. 

■ 

'  This  tenn  is  now  a  misnomeri  since  this  class  of  consuls  is  also  appointed  by 
the  sending  State.    They  were  formerly  elected  by  foreign  merchants  themselves. 

'  Some  States  (e.g.  France,  Great  Britain,  and  the  United  States)  do  not,  as  a 
rule,  s^point  merchant  or  business  consuls. 

The  United  States  has  always  preferred  to  appoint  native  American  citizens, 
if  properly  qualified  candidates  for  the  position  could  be  found.  "No  person 
who  is  not  an  American  citizen  shall  be  appointed  hereafter  in  any  consulate- 
general  or  consulate  to  any  clerical  position  the  salary  of  which  is  one  thousand 
dollan  a  year  or  more."  Act  of  April  5,  1906,  sec.  5.  See  5  Moore,  Digest,  §  697, 
p.  13.    This  Act  also  abolished  the  grade  of  commercial  agent. 

399 
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over  several  consular  districts  or  one  large  tonsillar  district 

(2)  Consiils  for  smaller  districts  or  certain  towns  or  ports. 

(3)  Vice-consuls  with  consular  character.     (4)   Consiilar  agents 
with  consular  character  * 

Consuls  are,  as  a  rule,  placed  under  the  direction  of  the  Minister 
of  Foreign  Affairs  or  Secretary  of  State,  with  whom  they  cone- 
spond  and  to  whom  they  send  their  reports ;  but  they  are  also 
xmder  the  general  supervision  of  the  diplomatic  agent  or  pubKc 
minister  accredited  to  the  Government  of  the  country  in  which 
they  are  located. 

285.  The  Appointment  of  Consuls.  —  Every  State  is  free  to 
appoint  such  consuls,  whether  of  its  own  or  of  a  foreign  national- 
ity, as  it  deems  qualified ;  but  no  State  is  legally  boimd  either  to 
admit  them  generally*  or  to  permit  the  exercise  of  consular 
fimctions  in  a  particular  place  or  locality. 

The  consul  receives  from  his  home  Government  letters  patent 
(leitres  de  provision)  or  a  commission  which  is  transmitted  through 
diplomatic  channels  to  the  Minister  of  Foreign  Affairs  of  the 
country  in  which  he  is  to  serve.  If  he  prove  acceptable,  he  is 
furnished  with  an  exeqtuitur,^  or  authorization  to  exerdse  con- 
sular fimctions  by  the  foreign  Government.    The  exequatur  may 


^  I  Oppenheim,  S  422*  The  British  Consular  Service  has  six  ranks.  Ilnd., 
p.  468. 

''By  the  Act  of  April  5,  1906,  for  the  reorganization  of  the  United  States  am- 
snlar  service,  Consuls-general  are  divided  into  seven  classes,  according  to  the 
salary,  and  consuls  into  nine  classes.  .  .  ."  See  5  Moore,  p.  8.  For  this  Act  and 
the  regulations  governing  consular  appointments  and  promotions  in  the  United 
States,  see  Supplement  to  i  i4.  /.  (1907),  308-316. 

''Consuls-general  of  the  United  States  have  usually  a  supervising  jurisdiction 
over  the  consuls  in  the  country  to  which  they  are  accredited.  .  .  .  Consuls- 
general  and  consuls  are  appointed  by  the  President  and  confirmed  by  the  Senate. 
Vice  and  deputy  consuls-general  are  reconmiended  by  their  chiefs,  and  are  com- 
missioned by  the  Secretary  of  State.  .  .  .  Consular  agents  are  nominated  by 
the  consuls,  are  conunissioned  by  the  Secretary  of  State,  and  act  as  the  lepresea- 
tatrve  of  their  chief  at  the  commercial  places  within  their  district.  .  .  ."  Foster, 
The  Practice  of  Diplomacy  ^  218. 

'  By  refusing  to  appoint  or  receive  consuls,  a  State  would,  of  course,  practically 
lose  many  of  the  advantages  of  membership  in  the  international  cooununity. 

'  "  An  exequatur  usually  consists  in  a  letter  patent  signed  by  the  sovereign,  and 
countersigned  by  the  Minister  of  Foreign  Affairs ;  but  it  is  not  necessarily  conferred 
in  so  formal  a  manner ;  in  Russia  and  Denmark  the  consul  merely  recdves  notice 
that  he  is  recognized,  and  in  Austria  his  commission  is  indorsed  with  the  word 
'exequatur'  and  impressed  with  the  imperial  seal."    Hall  (6th  ed.),  311. 
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be  refused  ^  or  it  may  be  withdrawn  *  without  assigning  any 
reason.  In  serious  cases  the  receiving  Government  may  ask 
for  a  consiil's  recall,  though  such  a  request  need  not  be  enter- 
tained by  the  appointing  Government,  unless  it  is  satisfied  that  it 
is  well  grounded.  In  extreme  cases  a  consid  may  be  summarily 
dismissed. 

286.  Functions  of  Consuls.  —  One  of  the  leading  authorities  * 
on  this  subject  has  classified  or  summarized  the  duties  or  f imctions 
of  consuls  under  the  following  heads : 

(i)  As  commercial  agents  of  their  Government  and  as  protec- 
tors of  the  commerce  and  navigation  of  their  nationals.^ 

(2)  As  agents  for  their  Government  for  securing  political 
information  and  as  overseers  of  the  execution  of  treaties.^ 

(3)  As  agents  for  the  administration  of  the  marine  of  the  state, 
and  as  agents  charged  with  the  police  of  the  merchant  marine." 

'  A  State  may  refuse  to  receive  a  oonsul  on  penonal  or  political  grounds.  No 
reasons  for  refusal  need  be  given. 

The  case  usually  dted  in  this  connection  is  that  of  Major  Haggerty,  a  naturalized 
Irish- American,  who  was  known  to  have  been  connected  with  Fenian  plots.  Eng- 
land properly  refused  to  grant  him  an  exequatur  in  1869. 

*M6rignhac  (11,  327)  justly  observes:  ''This  measure  should  only  be  taken 
after  ripe  reflection,  for  it  is  more  serious  than  the  refusal  to  grant  an  exequatur.'' 

For  cases  of  Refusal,  Revocation,  Dismissal  and  Recall,  see  i  Calvo,  §§  1381 ; 
1383-1384,  1391 ;  Hall  (6th  ed.),  311  and  312  n.;  *  $  Moore,  Digest,  §§  700-701 ; 
and  4  P.-Fod6r6,  Nos.  3063-2064. 

*  Pradier-Fod^r6,  in  4  TraiU,  Nos.  2070-2096.  On  the  DtUies  or  Functions  of 
Consuls,  see  also  Bonfils,  Nos.  763-771;  *  Foster,  Practice  of  Diplomacy,  223-237; 
*  Hall,  Foreign  Jurisdiction,  etc.,  73-101 ;  *  5  Moore,  Digest,  §}  717-731 ;  i  Oppen- 
heim,  §§  429-433;  3  PhUlimore,  §§  357-260;  *Stowell,  Le  consul  (1909),  15-136, 
225-297;  Ibid.,  Consular  Cases  and  Opinions  (see  index);  Consular  Regulations 
of  the  United  States  (1896) ;  UUmann  (2d  ed.),  §  61. 

^*  They  furnish  all  sorts  of  information  relating  to  municipal  laws,  tariffs,  trade 
conditions,  industries,  navigation,  agriculture,  finances,  institutions,  etc.,  to  their 
Government  or  fellow  ^lationals.  Much  of  this  information,  which  is  often  extremely 
valuable,  is  embodied  id  consular  reports. 

They  are  also  expected  to  lend  their  good  offices  in  securing  for  their  fellow  citi- 
zens fair  treatment  and  protection  from  injustice ;  and  in  maintaining  for  them  all 
the  privileges  and  advantages  to  which  they  are  entitled  through  municipal  law, 
international  usage,  or  treaties,  more  particularly  the  most-favored  nation  clause. 

^  Their  r6le  as  political  agents  is  entirely  secondary  and  passive,  if  not  excep- 
tional. The  function  of  overseeing  the  execution  of  treaties  of  commerce  and  navi- 
gation is,  however,  of  prime  importance. 

^  They  control  and  legalize  ''ship's  papers,"  inspect  vesaek,  and  certify  invoices 
of  their  cargoes,  settle  disputes  between  master  and  crew  or  passengers,  assist  sailors 
in   distress,  secure  their  arrest  or  extradition  for  desertion,  mutiny,  or  other 
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(4)  As  agents  of  administration  in  general.^ 

(5)  As  officers  of  the  home  State  for  the  performance  of  dvil 
functions." 

(6)  As  officials  acting  in  a  ministerial  capacity.^ 

(7)  As  protectors  and,  mider  certain  circumstances,  guardians 
of  the  interests  of  their  fellow  nationals.^* 

(8)  As  arbitrators  or  judges  exercising  a  very  limited  and  purdy 
voluntary  jurisdiction  over  fellow  nationals.^^ 

(9)  As  sanitary  police  agents  and  administrators.^' 

The  rights  and  duties  of  consuls  are  determined,  in  any  par- 
ticular case,  by  treaties,  by  custom  or  international  usage,  by  such 
conditions  as  may  be  laid  down  in  the  exequatur,  and  by  the  consu- 
lar laws  and  regulations  of   the  appointing  State.    But  consuls 

"  This  includes  a  wide  range  of  functions,  such  as  the  issuance  and  vis£  of  pass- 
ports to  fellow  nationals,  the  authentication  and  legalization  of  documents,  tfaegiant- 
ing  of  certificates  of  various  sorts,  the  r^stry  of  births,  deaths,  and  marriages,  etc. 

^*  For  example,  the  consular  right  to  celebrate  marriages,  as  to  which  the  practice 
varies  greatly.  It  is,  in  general,  limited  to  marital  unions  between  fellow  nationals. 
Great  Britain  permits  it  where  one  of  the  parties  is  a  British  subject.  The  United 
States  does  not  authorize  its  consuls  to  solemnize  marriages. 

On  Consular  Marriages ^  see  especially :  Hall,  Foreign  Jurisdiction^  etc.,  85-101 ; 
I  Halleck  (3d  ed.),  381  f.  and  notes;  2  Moore,  Digest,  §  240;  4  P.-Fod6r6,  No.  2079; 
Stowell,  Le  consul  (1909),  34-51 ;  Ibid.,  Consular  Cases  (see  compendium  and  in- 
dex) ;  Westlake,  Private  Int.  Law  (4th  ed.,  1905),  §  27. 

^'  Such  are  notarial  acts  of  various  sorts,  like  the  attestation  of  contzacts,  the 
attestation  and  reception  of  wills,  the  reception  of  moneys  and  goods  deposited  by 
fellow  nationals,  the  examination  of  witnesses  and  administration  of  oaths,  etc. 

^*  Most  consular  conventions  give  them  the  right  of  appealing  to  the  local  authori- 
ties to  secure  this  protection,  which  may  even  be  extended  to  nationals  of  other  States 
who  are  imder  their  protection  (prot6g6s).  Generally  speaking,  it  is  the  duty  of 
consuls  to  render  such  aid  to  their  fellow  nationals  as  is  necessary  to  enable  them  to 
earn  their  living  or  return  to  their  own  country ;  but  this  obligation  is  a  moral 
rather  than  a  legal  one,  and  great  care  and  caution  must  be  used  in  its  exercise. 

It  is  also  customary  for  consuls  to  intervene  in  the  administration  of  succesaons 
and  see  that  justice  is  done  in  case  of  the  death  of  fellow  nationals,  and  they  may 
have  to  act  as  guardians  in  behalf  of  minors,  idiots,  etc.,  and  to  administer  estates. 

'^  Except  in  the  case  of  crews  they  have  no  contentious  or  compulsory  jurisdic- 
tion in  so-called  Christian  countries. 

It  is  a  custom  based  on  treaties  and  usage  for  consuls  to  exercise  a  disoplioaiy 
jurisdiction  (though  not  to  the  exclusion  of  local  jurisdiction)  over  such  <^eDses 
committed  by  the  crews  of  vessels  of  their  own  nationality  as  do  not  distuxh  the 
peace  or  dignity  of  the  port. 

^^  Their  r61e  in  this  capacity  is  mainly  that  of  furnishing  their  Govenunent 
with  information  relating  to  epidemics,  the  state  of  public  health  in  the  dties  or 
ports  where  they  are  located,  the  measures  taken  to  prevent  or  check  the  ^read  of 
disease,  etc.  They  aJso  inspect  vessels  bound  for  a  port  of  their  own  oountiy  for 
this  purpose. 
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may  not  discharge  functions  at  variance  with  the  law  of  the 
receiving  State.'*  The  duties  of  American  consuls  are  rendered 
particularly  onerous  by  reason  of  our  tariff  and  immigration  laws, 
which  impose  upon  them  many  functions  in  connection  with 
their  execution. 

287.  Consular  Priyfleges  and  Immunities.  —  Though  consuls 
do  not,  as  a  rule,  exerdse  diplomatic  fimctions,  they  nevertheless 
enjoy  certain  privileges  and  immunities ;  but  these  are,  for  the 
most  part,  derived  from  treaties,  local  usage,  or  general  custom 
based  upon  considerations  of  respect  or  reciprocity. 

288.  Those  forming  Part  of  International  Law.  —  There  are, 
however,  a  few  rules  which  may  be  said  to  form  a  part  of  Inter* 
national  Law  proper.  It  is  generally  agreed  that  professional 
consuls  are  imder  the  special  protection  of  International  Law, 
and  that  they  are  entitled  to  a  certain  degree  of  respect  and  pro- 
tection" or  personal  immunity,  though  they  are  not  inviolable.* 
It  is  also  agreed  that  the  official  archives"  and  correspondence  of 
the  consiilate  are  inviolable ;  and  that  consuls  are  permitted  to 
place  above  the  outside  entrance  of  the  consulate  the  arms  of 
their  country,  and  to  display  the  flag"  of  their  country  on  public 

**  Opinion  of  Att.-Gen.  Cuahing  in  Opinions  of  AUomeys-General,  100  and  470, 
or  Stowell,  Consular  Cases  and  Opinions,  570  and  582. 

^  States  are  prone  to  resent  any  affront  offered  to  their  consuls  or  consulates, 
such  as  an  attack  by  a  mob  or  insult  to  the  consular  flag.  In  the  New  Orleans 
Ajfair  (see  supra,  §  154),  Webster  admitted  liability  for  the  attack  on  the  Spanish 
consulate. 

For  the  numerous  cases  illustrative  of  the  protection  due  to  consular  officers  and 
archives^  see  5  Moore,  Digest,  §§  704-705.  For  the  famous  Priichard  Affair  between 
France  and  England,  which  almost  resulted  in  war,  see  i  Calvo,  S  1392  ^^  ^  Philli* 
more,  §  247. 

^  But  the  personal  inviolability  of  consuls  is  usually  secured  by  treaty.  To  the 
same  effect  is  Art.  7  of  the  "Regulations  relating  to  Immunities  of  Consuls," 
adopted  by  the  Institute  of  International  Law  in  1896.  15  Annuaire,  273.  "In 
no  case  may  consub  be  arrested  or  detained,  except  for  grave  infractions  of  the  law.'' 
For  an  English  translation  of  these  "  Regulations,"  see  Stowell,  Consular  Cases,  1-5. 

B  This  immunity  naturaUy  carries  with  it  the  inviolability  of  the  consulate  or 
of  that  portion  of  the  consul's  residence  in  which  the  archives  are  contained,  but 
ft  does  not  extend  to  the  private  papers  or  personal  effects  of  the  consul. 

It  goes  without  sajring  that  the  consulate  should  not  be  used  as  an  asylum  for 
refugees  or  criminals.  These  should  be  surrendered  upon  request  by  the  local 
authorities. 

«  Art.  14  of  the  "  Regulations  "  adopted  by  the  Institute  (1896).  But  the  Con- 
sular Regulations  of  the  United  States  (1896)  state  that  "permission  to  display 
the  national  flag  is  not  a  matter  of  rig^t,  though  it  is  usually  accorded."  §  73. 
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occasions  unless  they  reside  in  a  dty  where  their  Government  is 
represented  by  a  diplomatic  mission. 

The  measure  of  consular  privileges  and  immunities  in  Inter- 
national Law  would  seem  to  be  the  amount  or  degree  necessary 
for  the  proper  performance  of  consular  duties.  Thus,  a  consul, 
not  a  citizen  of  a  foreign  State,  may  claim  exemption  from  service 
on  juries  and  in  the  militia,  and  no  troops  should  be  quartered 
upon  the  consulate  or  consular  residence. 

Such  are  the  consular  privileges  and  immunities  which  may  be 
said  to  constitute  a  part  of  International  Law.  In  addition, 
they  enjoy  considerable  privileges  which  are  based  on  treaties, 
reciprocity,  the  most-favored-nation  clause,  or  local  usage.^ 

289.  Privileges  and  Immunities  Based  on  Treaties  and 
Usage.  —  One  of  the  most  general  consular  immimities  based  on 
treaty  or  reciprocity  is  that  of  exemption  from  direct  personal 
contributions,  such  as  the  poll  tax,  and  from  taxes  on  income, 
furniture,  doors  and  windows,**  etc. ;  but  they  are  never  exempt 
from  taxes  on  realty,  or  on  business  in  which  they  are 
themselves  engaged.^ 

The  student  should  read  the  whole  of  Article  V  on  ''The  Privileges  and  Powers  of 
Consular  Offices  under  the  Law  of  Nations." 

^  "Generally,  a  consul  may  claim  for  himself  and  his  office  not  only  such  rights 
and  privileges  as  have  been  conceded  by  treaty,  but  also  such  as  have  the  sanctioci 
of  custom  and  local  laws,  and  have  been  en  joycKi  by  his  predecessors  or  by  consuls  of 
other  nations,  unless  a  formal  notice  has  been  given  that  they  will  not  be  extended 
to  him."    Consular  Regulations  of  ihe  United  States  (1896),  §  72,  p.  27. 

**  In  some  countries  exemption  from  customs  dues  is  granted  as  a  matter  of 
courtesy.  "Article  476  of  the  Customs  Regulations  of  the  United  States  provides 
for  free  entry  in  the  United  States  *of  articles  sent  by  a  foreign  government,  for  its 
use,  to  an  agent  in  this  country,  on  application  through  the  Department  of  State.' " 
5  Moore  Digest,  §  716. 

Art.  13  of  the  "  Regulations  on  Immunities  of  Consuls  *'  adopted  by  the  Institute 
of  International  Law  (1896)  declares:  "Consuls  are  exempt  from  the  payment 
of:  (i)  direct  personal  taxes,  and  sumptuary  taxes;  (2)  general  taxes  upon  their 
fortune,  whether  upon  the  capital  or  income ;  (3)  imposts  of  war. 

M  "  With  reference  to  a  complaint  that  the  consul  of  the  Elector  of  Hesse  at  New 
York  had  been  enrolled  in  a  military  company,  and  had  been  fined  by  a  court- 
martial  for  non-attendance  upon  the  company's  parades,  the  Department  of  State 
said  that  the  case  was  one  that  belonged  primarily  to  the  courts  of  law,  which  had, 
when  resorted  to  in  such  cases,  alwa3rs  decided,  according  to  the  principles  laid  down 
by  the  Law  of  Nations,  and  embodied  in  treaties,  that '  all  persons  recognized  in  the 
consular  character  by  the  President's  exequatur,  who  are  not  citizens  of  the  United 
States f  are  exempted  from  all  public  service,  and  from  all  taxes,  imposts,  and  co&tii> 
butions  except  such  as  they  may  have  to  pay  on  their  property,  or  in  consequence  of 
their  engaging  in  oommerdal  purauits,  they  remaining  in  all  cases  amenable  to  the 
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Another  common  consular  immunity  found  in  treaties  is  that 
of  freedom  from  the  obligation  of  serving  as  witness  or  giving 
testimony  in  court  except  through  deposition.^ 

Nearly  all  authorities  agree  that  consuls,  whether  engaged 
in  trade  or  not,  are  amenable  to  the  local  courts  in  dvil  as  well 
as  criminal  matters ;  ^  but  it  is  also  generally  held  they  should 
not  be  "  arrested  or  detained  except  for  grave  infractions  of  the 
law."  » 

290.  Termination  of  Consular  FunctioliB.  —  The  consular 
office  terminates  through  death,  recall  or  dismissal,  revocation  of 
exequatur,  or  war.*^  It  is  a  principle  universally  recognized 
that  a  change  in  the  headship  of  the  appointing  or  receiving 
State  does  not  terminate  the  functions  of  a  consul.  Neither  a 
new  commission  nor  exequatur  are  necessary  .'^ 

laws  of  the  ooimtry.' "  Secietaiy  Forsyth  to  Mr.  Faber  (1840),  in  5  Moore,  Digest, 

§715. 

This  passage  throws  light  upon  the  practice  of  the  United  States ;  but  it  cannot 
be  successfully  maintained  that  the  exemption  from  taxes  is  a  principle  of  the  Law 
of  Nations,  for  it  is  not  universally  recognized,  nor  is  it  essential  to  freedom  in  the 
performance  of  consular  duties. 

"  Secretary  Marcy  contended  (in  1854)  that  the  provision  in  the  Federal  Con- 
stitution granting  to  an  accused  person  the  right  of  compulsory  process  to  procure 
the  presence  of  witnesses  in  his  favor,  prevailed  over  a  treaty  with  France  which 
exempted  consuls  from  the  obligation  of  appearing  in  court  and  giving  testimony. 
This  contention  "was  not  acquiesced  in  by  the  French  Government,  which  required 
their  flag,  when  raised  to  the  mastheads  of  certain  of  their  men-of-war  at  San  Fran- 
cisco, to  be  saluted  as  a  reparation  for  the  alleged  indignity  to  their  consul."  5 
Moore,  §  714.  See  also  Snow,  CaseSj  99 ;  i  Wharton,  Digest,  665 ;  and  In  re  DH- 
^  (1854),  7  Sawy.,  S-61,  or  Stowell,  Consular  Cases,  139. 

All  reasonable  doubt  on  this  subject  has  been  removed  (if  any  ever  existed)  by 
the  decisions  in  Baiz  v.  Malo  (1899),  58  N.  Y.  Supp.  806;  and  27.  S.  v.  Trumbell 
(1891),  48  Fed.  Rep.  94.    For  summary,  see  Stowell,  51  and  418. 

^  The  principle  that  consuls  are  not  entitled  to  the  immunities  of  public  minis- 
ters from  civil  and  criminal  jurisdiction  appears  to  have  been  first  laid  down  judi- 
cially in  BarbuU^s  Case  (1737),  Forrester's  Cases  Temp.  Lord  Talbot,  281,  and 
Stowell,  Consular  Cases,  52.  It  has  been  repeatedly  affirmed.  For  numerous  other 
cases,  see  5  Moore,  Digest,  §§  711-712;  and  Stowell  (see  compendium,  pp.  758- 
7^,  and  index,  799).  A  particularly  interesting  case  is  that  of  Com.  v.  Koshff 
(1816),  5  S.  and  R.  545;  5  Moore,  Digest,  §  712;  and  Stowell,  112. 

'*  In  the  United  States  the  Federal  Courts  have  exclusive  jurisdiction  over 
consuls.  5  Moore,  §  713.  Art.  7  of  the  Regulations  of  the  Institute,  dted 
above. 

"*  It  is  doubtful  whether  the  functions  of  a  consul  terminate  when  his  district 
is  annexed,  ceded  to,  or  conquered  by  another  State.  Oppenheim  (I,  §  437)  thinks 
the  answer  should  be  in  the  affirmative. 

"  X  Oppenheim,  §  438. 
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291.  Consular  Jurisdiction  in  Africa  and  the  Orient. —In 
Mohammedan  countries  and  in  the  Orient,^  the  consuls  have  not 
only  retained  their  original  jurisdiction  "  over  their  own  country- 
men, but  they  also  enjoy  most  of  the  diplomatic  privileges 
and  inununities.  These  include  inviolability,  certain  marks  of 
honor  and  respect,  immimity  from  civil  and  criminal  jurisdiction, 
and  other  miscellaneous  rights  and  privileges.** 
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Crown  (1894),  134-203;  I  Halleck  (fiaker's  3d  ed.),  386-400;  Hinckley, 
American  Consular  Jurisdiction  in  the  Orient  (1906) ;  Hiibler,  Die  Maits- 
traturen  (1895),  §§  19-21 ;  Jenkyns,  British  Ride  beyond  the  Seas  (1902), 
ch.  8;  Kebedj^,  In  2y  R,  D.  I,,  313  ff. ;  Lawrence  (4th  ed.),  §  109;  Ibid, 
(3d  ed.),  §  131 ;  W.  B.  Lawrence,  i  and  4  Commentaire  sur  Wheaton,  120  ff. 
and  104  ff . ;  Ibid,,  on  Japan  in  28  R.  D,  /.,  97  ff . ;  *  Lippmann,  Die  Konsular' 
jurisdiktian  im  Orient  (1898);  Liszt  (3d  ed.),  §  15;  *  Mandelstam,  "La 
justice ottomane,"  etc.,  in  14  R,  D.  I,  P,  (1907),  5-534 ;  *  F.  de  Martens,  Das 
Consularwesen,  etc.  (1874);  Ibid,,  2  TraitS,  §§  24-26;  2  M^rignhac,  66- 
118,  338-356 ;  5  Moore,  Digest,  §  703 ;  2  Nys,  403-418 ;  Ibid.,  inj  R.D.  I. 
(2d  series),  237  ff. ;  i  OppenJieim,  §§  439-442;  P6iissi6  du  Kansas,  Lc 
rigime  des  capitulations  dans  VEmpire  ottomane  (2  vols.,  1902  and  1905) ; 
2  Phiilimore,  §§  273-277;  *Pi6tri,  La  fiction,  d'exterrUorialiU  (1895), 
282-354;  Piggott,  Extraterritoriality  (1892);  4  P.-Fod6r6,  Nos.  2122- 
2138;  *Rey,  La  protection  diplomatique  et  consulaire  dans  les  Echelles  du 
Levant  (1899) ;  i  Rivier,  543-558 ;  Snow,  Int,  Law,  22,  62 ;  Tarring,  British 
Consular  Jurisdiction  in  the  East  (1887) ;  Taylor,  §§  331-333 ;  *  i  Twiss, 
ch.  14 ;  Ibid.,  in  25  R.  D.  I,,  213  ff. ;  Ullmann  (2nd  ed.),  §§  63-65 ;  i  Whar- 
ton, Digest,  §  125 ;  Woolsey,  §§  99-100. 
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references  on  the  Mixed  Tribunals  of  Egypt  —  a  subject  of  special  interest 

^  Except  in  Japan,  where  the  extraterritorial  privileges  and  immunities  of  con- 
suls were  abolished  in  1899. 

**  This  extraterritorial  jurisdiction  seems  to  be  based  upon  the  right  of  protec- 
tion —  a  right  which  extends  even  to  natives  who  are  taken  under  the  protectioii 
{protigis)  of  the  foreign  diplomatic  or  consular  legations.  It  is  derived  from 
treaties  or  capitulations  (see  i  Twiss,  ch.  14),  and  is  re^orced  by  custom  or  pre- 
scription. 

^  Since  this  highly  complicated  and  technical  subject  forms  no  part  of  Interna- 
tional Law  proper,  but  is  based  mainly  upon  treaties,  it  has  not  been  deemed  neces- 
sary to  enter  upon  a  detailed  discussion  of  it  in  the  text. 
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(1895);  Field,  Code,  Arts.  159-185;  2  Fiore,  Nos.  1176-1187;  *  Foster, 
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Liszt,  §  15;  *Koenig,  Handhuch  des  deutschen  Konstdarvoesens  (6th  ed., 
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For  further  references  see  the  bibliographies  in  Bonfils,  and  StowelL 


CHAPTER  XrX 

INTERNATIONAL  CONGRESSES  AND  CONFERENCES 

292.  Purpose  and  Character  of  International  Congresses  and 
Conferences.  —  The  enormous  increase  in  the  number,  variety, 
and  importance  of  International  Congresses  and  Conferences^ 
since  the  middle  of  the  nineteenth  century  has  been  discussed 
in  the  Introduction.*  In  this  connection  it  will  merely  be  neces- 
sary to  point  out  a  few  of  the  rules  governing  the  organization 
and  procedure  of  these  bodies. 

They  usually  consist'  of  delegates  or  representatives  of  a 
number  of  Sovereign  States  clothed  with  diplomatic  privileges 
and  immunities,  and  bearing  full  powers  and  instructions,  who 
meet  for  the  purpose  of  discussing  matters  of  common  interest, 
or  for  that  of  negotiating  agreements  on  certain  subjects.  The 
most  important  are  those  which  meet  to  settle  great  political 
questions,  like  the  Congress  of  Vienna  in  1815  or  that  of  Berlin 
in  1878,  to  discuss  and  decide  matters  of  common  interest,  like 
the  various  Pan-American  Conferences,  or  to  negotiate  great 
Lawmaking  Treaties  or  World  Agreements  like  the  Hague  Peace 
Conferences  of  1899  and  1907.^ 

^  These  terms  appear  to  be  used  interchangeably  at  the  present  time.  Only 
official  Congresses  and  Conferences  are  dealt  with  in  this  chapter. 

'  See  supra y  §  79. 

'  Heads  of  States  now  seldom  or  never  attend  these  Conferences  in  person.  Tbe 
States  represented  are  usually,  though  not  necessarily,  fully  sovereign. 

^  The  number  and  importance  of  Lawmaking  and  Peace  Conferences  has  greatly 
increased  within  recent  years.  The  first  important  Lawmaking  Congress  was  that 
of  Vienna  in  181 5,  but  its  work  as  an  International  Legislature  was  entirely  second- 
ary. The  same  is  true  of  the  Congress  of  Paris  in  1856.  But  after  1870  we  have  a 
series  of  Lawmaking  Conferences  and  Congresses,  beginning  with  the  Brusseb 
Conference  of  1874  (including  the  Hague  Peace  Conferences),  which  do  not  have 
their  origin  in  the  need  of  a  political  settlement  after  a  great  war  or  series  of  wars, 
but  which  are  called  in  times  of  peace  for  the  purpose  of  preventing  or  regulating 
war. 
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The  Great  Powers  have,  in  times  past,  undertaken  to  speak 
for  the  whole  of  Europe  or  the  world,  more  particularly  in  the 
solution  of  political  questions ;  but  the  present  tendency  appears 
to  be  toward  a  more  general  inclusion  of  the  smaller  or  weaker 
Powers,  even  of  Asia  and  Latin  America.^ 

293.  Rules  of  Organization  and  Procedure. — There  are  no 
fixed  rules  for  the  organization  and  procedure  of  these  bodies.  It 
would  seem  that  any  State  or  Government  may  call  such  a 
Congress  or  Conference  and  invite  such  Powers  as  it  pleases.* 
The  invited  Powers  may  accept  with  or  without  conditions,  or 
may  decline  the  invitation  altogether.^  Each  State  which  has 
been  invited  may  send  as  many  delegates  or  representatives  as 
it  chooses,  but  these  together  have  but  one  vote,  usually  cast 
by  the  head  of  the  delegation. 

After  the  selection  of  the  President^  and  other  officers,  and 
the  exchange  and  verification  of  their  powers,  special  com- 
missions or  committees'  are  chosen  for  the  discussion  and  de- 
termination  of  particular  subjects.  These  are  again  discussed 
and  voted  upon  in  full  session  by  the  Congress  or  Conference  as 
a  whole.  To  give  full  legal  validity  to  a  vote  or  resolution,  practi- 
cal unanimity  ^^  is  necessary,  though  the  majority  may  consider 

*  See  supra,  note  on  p.  81. 

'  The  inviting  Power  also  usually  formulates  the  program,  as  did  Russia  for 
the  two  Hague  Peace  Conferences. 

"*  "No  State  can  be  a  party  which  has  not  been  invited,  or  admitted  at  its  own 
request."  i  Oppenheim,  §  484,  p.  511.  But  it  is  customary  to  invite  all  States 
interested  in  the  particular  objects  of  the  Conference.  No  Sovereign  State  should 
be  excluded  from  a  Congress  or  Conference  dealing  with  questions  which  interest 
the  international  community  as  a  whole. 

*  It  has  been  customary  to  select  as  President  the  First  Plenipotentiary  or 
Minister  of  Foreign  Affairs  of  the  State  in  whose  territory  the  Congress  or  Con- 
ference is  held,  but  this  custom  was  not  followed  at  the  two  Hague  Peace  Confer- 
ences. The  First  Plenipotentiary  of  Russia  was  selected  as  a  compliment  to  the 
Czar  who  had  called  these  Conferences. 

*  The  Hague  Peace  Conference  of  1907  was  divided  into  four  general  commisdons 
which  were  divided  (with  one  exception)  into  two  subcommissions.  These  sub- 
cx>nunissions  were  too  large,  for  they  ranged  from  75  to  103  members  (inasmuch 
as  any  plenipotentiary  could  register  on  one  or  idl  of  them).  In  some  cases. 
Committees  of  Examination  were  appointed  to  report  to  the  subconomittees.  In 
addition,  there  was  a  small  Commission  on  Petitions  and  a  larger  Conmiission 
on  Editing  for  the  Conference  as  a  whole.  There  is  great  need  for  a  better 
organization  of  the  next  Hague  Conference. 

For  further  information  on  the  organization  and  procedure  of  the  Second  Hague 
Peace  Conferences,  see  Hull,  31-34;  and  Scott,  112-12^. 

to  By  practical  or  quasi-unanimity  is  meant  the  agreement  of  nearly  all  the 
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the  motion  binding  upon  its  members.  The  results  achieved 
at  each  session  are  collected  into  a  prods-verbal  (minutes)  or  Pro- 
tocol. The  body  of  articles  or  resolutions  adopted  are  finally 
collected  into  a  whole  —  the  Final  or  General  Act,  which  is 
signed  by  the  plenipotentiaries  of  the  several  States,  with  or 
without  reservations. 

294.  Language.  —  The  official  or  customary  language  used 
at  these  Conferences  is  French  —  the  language  of  diplomacy 
par  excellence ;  but  any  delegate  has  a  right  to  the  use  of  his  own 
mother  tongue. 
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For  a  list  of  116  Official  Congresses,  or  Conferences,  see  Baldwin,  lA.J. 
(1907),  808  ff.  For  an  annual  review  of  official  Conferences,  see  Friedas 
Annuaire  de  la  vie  iniemaiionale. 

States,  including  all  the  more  important  ones.  The  continued  and  peisisteiit 
opposition  of  a  Great  Power  is  nearly  always  fatal  to  a  proposal,  though  it  may  not 
oppose  its  insertion  in  the  Final  Act ;  the  opposition  of  several  smaller  or  relatively 
unimportant  States  is,  on  the  other  hand,  frequently  ignored.  Their  legal  rights 
remain  unimpaired,  for  they  are  not  bound  to  sign  the  Final  or  General  Act,  or  they 
may  withdraw  from  the  deliberations  of  the  Conference. 


CHAPTER  XX 

niTBRNATIONAL  TRBATIBS 

295.  Definition.  —  International  Treaties  or  Conventicms^  are 
agreements  or  contracts  between  two  or  more  States,  usually 
negotiated  for  the  purpose  of  creating,  modifying,  or  extinguish- 
ing correlative  rights  and  reciprocal  obligations. 

296.  Classification  of  Treaties.  —  Treaties  are  of  many  kinds 
and  variety  of  content.  Since  all  attempts  at  a  scientific  classi- 
fication of  treaties  have  failed,^  it  is  perhaps  the  most  convenient 

*  The  terms  "  treaty  "  and  *'  convention  "  are  practically  synonjrmous,  though 
the  latter  term  is  perhaps  applied  more  frequently  to  treaties  of  lesser  importance. 
There  are  various  other  kinds  of  agreement  between  States,  such  as  protocols  (see 
supra,  §  2g$)f  cartels  (see  infray  note  on  p.  406),  declarations  (usuaUy  of  a  reciprocal 
character),  nwdi  vivendi  (working  arrangements),  exchange  of  notes  or  letters,  and 
sponsions,  i.e.  agreements  sub  speraii  made  between  representatives  who  are  not  pro- 
perly commissioned  or  who  act  in  excess  of  authority. 

Concordats  are  agreements  between  Catholic  States  and  the  Pope  concerning  the 
affairs  of  the  Roman  Church  in  Catholic  countries. 

*  I  Oppenheim,  §  492,  and  n.  2  on  p.  518.  The  old  division  of  treaties  into  real 
and  personal  has  no  longer  any  practical  value.  More  useful  is  F.  de  Marten's 
(I)  §  113)  classification  of  treaties  into  political  and  social,  but  it  is  suggestive  rather 
than  exhaustive.  Some  authorities  substitute  the  term  *'  economic  "  for  '*  social.'' 
Pradier  Fod6r6  (II,  Nos.  920  ff.)  divides  treaties,  considered  as  to  their  object,  into 
general  and  special.  This  division  seems  somewhat  arbitrary,  but  it  affords  a  con- 
venient means  of  smnmary.  Under  General  Treaties,  he  includes  treaties  of  peace, 
of  political  imion,  alliance,  guarantee  and  protection,  neutrality,  cession,  commerce, 
and  custom  unions.  Under  the  head  of  Special  Treaties,  he  deals  with  Concordats, 
boundary  treaties,  those  establishing  servitudes,  treaties  of  navigation,  consular 
conventions  and  capitulations,  conventions  relating  to  literary  and  artistic  property, 
industrial  property,  extradition  treaties,  postal,  and  telegraphic  conventions,  and 
conventions  relating  to  railroads. 

Perhaps  the  most  scientific  classification  of  treaties  is  that  which  divides  them  into 
executed,  transitory,  or  dispositive  treaties  on  the  one  hand ;  and  executory,  continu- 
ing, or  permanent  treaties  on  the  other.  "An  executory  contract  is  one  in  which 
a  party  binds  himself  to  do,  or  not  to  do,  a  particular  thhig  ...  A  contract  exe- 
cuted is  one  in  which  the  object  of  the  contract  is  performed ;  and  this,  says  Black- 
stone,  differs  in  nothing  from  a  grant."  Chief  Justice  Marshall,  in  Fletcher  v.  Pecky 
6  Cranch,  136.    Cited  by  Taybr,  $  343,  p.  367. 

3" 


312      ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

to  refer  to  them  in  terms  of  their  nature,  purpose,  or  subject 
matter ;  as,  for  example,  treaties  of  alliance,  protection,  guarantee, 
peace,  neutrality,  commerce,  extradition,  arbitration,  cop}nright, 
monetary  treaties,  consular  conventions,  etc.  We  may  also 
speak  of  treaties  as  simple  or  conditional,  imilateral  or  bilateral 
(as  to  whether  the  contracting  parties  are  redprocaUy  bound  or 
not),  preliminary  or  definitive,  accessory,  additional,  subsidiary, 
or  principal  (as  to  whether  they  depend  on  a  previous  treaty  or 
not)  etc. 

Especially  important'  is  the  distinction  between  ordinary 
treaties  which  are  mere  bargains  and  the  great  Lawmaking  or 
International  Law  Treaties,  such  as  those  negotiated  by  the 
Hague  Peace  Conferences,  which  will  probably  mark  an  epoch  in 
the  development  of  Internationalism. 

297.  Conditions  for  the  Validity  of  Treaties.  — The  follow- 
ing are  the  essential  conditions  for  the  validity  of  a  treaty : 

(i)  The  parties  to  it  must  be  capable  of  contracting.  Fully 
sovereign  States  have  complete  contracting  power,  and  part-  or 
semi-sovereign  States  such  measure  of  contracting  power  as  has 
been  retained  by  or  conferred  upon  them.^  All  treaties  in  excess 
of  this  power  are  null  and  void. 

(2)  The  persons  or  agents  who  negotiate  the  treaty  must  have 

Westlake  (I,  60  f.)  defines  what  he  prefers  to  call  dispositive  treaties  as  those 
"  which  dispose  of  or  about  things  by  transferring  or  creating  rights  in  or  over  them, 
as  a  deed  convejdng  a  field  or  granting  a  right  of  way  over  it,  disposes  of  or  about  the 
field  by  transferring  the  property  in  it  to  the  purchaser,  or  creating  the  right  of 
way  over  it  in  the  grantee."    Cf.  Ihid,,  283-284. 

Examples  of  executed  or  transitory  treaties  are  boundary  treaties,  treaties  of 
cession,  or  those  clauses  in  a  treaty  which  create  servitudes.  Examples  of  execu- 
tory treaties  are  treaties  of  alliance,  commerce,  extradition,  guarantee,  etc. 

This  classification  has  the  additional  advantage,  at  least  in  the  case  of  tran- 
sitory treaties,  of  furnishing  us  with  a  category  of  obligations  which  usually  persist 
in  spite  of  changes  brought  about  by  war  or  the  Succession  of  States.  See  supraf 
§  129;  and  infra  J  §  344. 

'  For  a  discussion  of  treaties  as  a  source  of  International  Law,  see  supra,  { 14- 

^  As  in  the  case  of  the  member  State  of  a  Confederacy,  or  a  State  under  Suzer- 
ainty. The  capacity  of  a  State  to  contract  may  be  also  limited  in  certain  respects 
by  its  written  constitution.  Whether  the  Treaty-making  Power  of  the  United 
States  is  thus  limited  is  a  controverted  question. 

For  the  opposing  views  on  this  important  problem  and  opinions  of  leading  Jus- 
tices, see  Hershey,  "The  Japanese  School  Question  and  the  Treaty-making 
Power,"  in  the  i4m.  Pol.  Sci.  Review  for  1907,  pp.  400,  S.  Sec  espedaliy  Butler, 
Treaty-making  Power,  {§  3  and  275;  s  Moore,  Digest,  §S  735-738;  and  i  Wil- 
loughby,  The  Const,  Law  of  the  U,  5.,  ch.  35. 


INTERNATIONAL  TREATIES  313 

full  powers  from  their  Government.*  If  they  exceed  these  powers, 
their  Government  is  not  bound.  But  where  certain  material 
advantages  have  been  derived  from  such  action,  it  is  the  duty 
of  the  State  receiving  such  benefits  either  to  make  compensation 
or  to  restore  things  to  their  former  condition  so  far  as  practicable, 
"  unless  the  contract  made  was  evidently  in  excess  of  the  usual 
powers  of  a  person  in  the  position  of  the  negotiator,  in  which  case 
the  sovereign  State,  having  prejudiced  itself  by  its  own  rash- 
ness, may  be  left  to  bear  the  consequences  of  its  own  indiscre- 
tion." • 

(3)  Freedom  of  consent.  But  in  interpreting  this  phrase  we 
must  remember  that  "  in  International  Law  force  and  intimida- 
tion are  permitted  means  of  obtaining  redress  for  wrongs,  and  it 
is  impossible  to  look  upon  permitted  means  as  vitiating  the 
agreement,  made  in  consequence  of  their  use,  by  which  redress 
is  provided  for."  Consequently,  International  Law  '*  regards 
all  compacts  as  valid,  notwithstanding  the  use  of  force  and 
intimidation,  which  do  not  destroy  the  independence  of  the  State 
which  has  been  obliged  to  enter  into  them."  ^ 

^^  Violation  or  intimidation  used  against  the  person  of  a 
sovereign,  of  a  commander,  or  of  any  negotiator  invested  with 
power  to  bind  his  State,  stand  upon  a  different  footing."  "  The 
only  kind  of  duress  which  justifies  a  breach  of  treaty  is  the 
coercion  of  a  sovereign  or  plenipotentiary  to  such  an  extent  as  to 
induce  him  to  enter  into  arrangements  which  he  never  would 
have  made  but  for  fear  on  account  of  his  personal  safety.  Such 
was  the  renunciation  of  the  Spanish  crown  extorted  by  Napoleon 
at  Bayonne,  in  1807,  from  Charles  IV  and  his  son  Ferdinand. 
The  people  of  Spain  broke  no  faith  when  they  refused  to  be  bound 
by  it  and  rose  in  insurrection  against  Joseph  Bonaparte,  who  had 
been  placed  upon  the  throne."  *  Gross  error  or  fraud,  as  the  use 
of  a  forged  map,  also  vitiates  a  treaty.' 

'  ''There  are  also  persons  who  in  virtue  of  being  intrusted  with  the  exercise  of 
certain  speda]  functions  have  a  limited  power  of  binding  it  by  contracts  relative 
to  matters  within  the  sphere  of  their  authority.  Thus  officers  in  command  of  naval 
or  military  forces  may  conclude  agreements  for  certain  purposes  in  time  of  war." 
HaU  (6th  ed.),  318. 

•  Ilnd,  319.  » Ibid. 
'  HaU,  op.  cU.f  320,  and  Lawrence  (4th  ed.),  327. 

*  "But  the  rule  that  a  contract  is  vitiated  by  fraud  applies,  subject  to  the  obser- 
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(4)  The  treaty  must  be  in  conformity  with  the  rules  and  princi- 
ples of  International  Law.  Thus  a  treaty  would  not  be  binding 
which  had  as  its  object  the  subjugation  or  partition  of  a  country, 
an  assertion  of  a  proprietary  right  over  a  portion  of  the  open 
sea,  or  the  establishment  of  the  slave  trade. 

298.  Form  and  Ratification  of  Treaties.  —  Although  no 
prescribed  form  ^°  is  necessary,  treaties  are  usually  written  and 
signed  with  some  degree  of  formality."  After  being  signed  by  the 
agents  or  negotiators,  they  are  usually  ratified  or  confirmed  by  the 
treaty-making  power  itself  "  or  by  an  authorized  agent. 

Mutual  consent  may  be  inferred ;  and  the  treaty  is,  therefore, 
actually  concluded  from  the  moment  it  is  signed  by  negotiators 
acting  with  full  powers.  Partial  or  conditional  ratification  is  not 
permissible,  and  the  date  of  signature  marks  the  beginning  of  the 
binding  force  of  the  treaty,  though  its  operation  is  practically 
suspended  until  it  has  been  ratified.^'  The  effects  of  ratification 
are  retroactive  so  far  as  public  rights  or  the  contracting  Govern- 
ments are  concerned,  but  '^  a  different  rule  prevails  when  the  treaty 
operates  on  individual  rights.  The  principle  of  relation  does  not 
apply  to  rights  of  this  character,  which  were  vested  before  the 
treaty  was  ratified ;  it  is  not  considered  as  conclusive  until  there 
is  an  exchange  of  ratification."  " 

vation  that  some  latitude  must  be  allowed  in  negotiating  treaties  of  peace  to  the 
right  of  misleading  an  adversary  which  is  incident  to  war."    i  Westlake,  279. 

'^  Agreements  may  even  be  made  by  the  display  of  symbols,  as  when  a  white 
flag  is  raised  in  token  of  surrender.  Less  formal  agreements  are  sometimes  made  by 
exchange  of  notes. 

^^  At  present  treaties  are  usually  signed  in  the  alphabetical  order  of  the  names  of 
the  States  in  the  French  language.  Sometimes  the  order  is  determined  by  lot. 
"In  the  draft  of  the  treaty  for  his  own  State,  the  representative  of  that  State  may, 
following  the  principle  of  the  altemat,  sign  first."    Wilson,  p.  197. 

"  In  absolute  monarchies,  this  is  generally  the  monarch ;  in  republics,  the  Presi- 
dent or  some  representative  body.  In  the  United  States  it  is  the  President  and  two- 
thirds  of  the  Senate. 

Ratification  is  customary  even  where  the  treaty  does  not  prescribe  ratification. 
If  no  time  is  specified,  a  reasonable  period  is  presumed.  Ratification  usually  con- 
sists in  the  exchange  of  documents,  but  it  may  be  tacitly  shown  by  execution. 

"  Some  publicists  (e.g.  Despagnet,  No.  441 ;  Jellinek,  Die  recUicke  Nalur  dtr 
StaatenverUrdge,  55;  Nippold,  Der  volkerrechUiche  Vertrag,  123;  and  UUmann  (2nd 
^•)>  §  7^)  maintain  that  mutual  consent  and  the  conclusion  of  the  treaty  are  indi- 
cated by  ratification;  but  this  view  is  not  in  agreement  with  the  facts  of  inter- 
national practice. 

^*  5  Moore,  Digest^  §  762,  p.  245,  citing  Davis,  Notes ,  etc.  The  leading  decisi<» 
on  this  point  is  Haver  v.  Yaker  (1869),  9  Wall.  32,  and  Scott,  420.  See  also  2 
Butler,  Treaty-making  Power  of  the  U,  S,,  §  383. 
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The  question  as  to  whether  a  State  may  legally  refuse  to  ratify 
a  treaty  concluded  by  its  properly  accredited  agents  acting  within 
their  powers  was  long  controverted,"  but  it  may  be  now  regarded 
as  definitely  resolved  in  the  affirmative.  In  practice,  ratifica- 
tion is  given  or  withheld  at  discretion."  There  are  still  publicists 
who  maintain  that  a  State  is  moraUy  bound  to  ratify,  but  none 
(so  far  as  known  to  the  writer)  claim  that  a  State  is  thus 
legally  bound.  Ordinarily,  ratification  will  follow  signature  as  a 
matter  of  course,  and  a  State  refusing  to  ratify  on  insufficient 
grounds  or  from  mere  caprice  would  soon  lose  credit  with  the 
rest  of  the  international  community. 

299.  Rules  for  the  Interpretation  of  Treaties.  —  The  rules 
for  the  interpretation  of  treaties  are  derived  from  general  juris- 
prudence. Strictly  speaking,  they  form  no  part  of  International 
Law  proper,  and  the  contracting  States  are  free  to  apply  any  rules 
they  may  agree  upon ;  but  it  may  nevertheless  be  found  useful  to 
indicate  a  few  of  the  rules  of  interpretation  which  have  found 
most  general  acceptance. 

"  The  important  point  is  to  get  at  the  real  intention  of  the 
parties,  and  that  enquiry  is  not  to  be  shackled  by  any  rule  of 
interpretation  which  may  exist  in  a  particular  national  juris- 
prudence, but  is  not  generally  accepted  in  the  civilized  world."  " 

With  this  word  of  caution  from  a  leading  authority,  we  may 
venture  to  lay  down  the  following  rules : 

^  The  older  authorities  like  Grotius,  Bynkershoek,  Vattel,  G.  F.  de  Martens 
etc.,  generally  held  that  ratification  was  obligatory,  at  least  by  natural  law.  This 
view  has  been  generally  abandoned. 

!•  "The  ratification  may  be  refused  by  any  party,  and  although  this  would  be 
offensive  if  done  without  grave  reason,  it  is  impossible  to  limit  the  right  of  doing  it." 
I  Westlake,  280. 

Of  course  there  has  never  been  any  question  of  the  right  to  refuse  ratification  in 
the  case  of  States  in  which,  like  the  United  States,  the  power  of  negotiation  and 
ratification  are  in  different  hands. 

^^  I  Westlake,  282.  Westlake  does  not  consider  specific  rules  of  *'muchpracti- 
cal  use,"  but  he  favors  a  ''large  and  liberal  spirit  of  interpretation." 

On  the  IfUerpreUiiion  of  Treaties^  see  especially  Adler,  in  26  Law  Mag.  Rev.  (5th 
ser.),  62  ff.  and  164  ff.;  Appert,  in  26  /.  /.  P.  (1899),  433  ff.;  Bonfils,  Nos.  835- 
844;  I  Cobbett,  Cases,  328-333;  2  Fiorc,  Nos.  1032-1046;  Hall  (6th  ed.),  327- 
334;  Hyde,  in  $  A.  J.  (1910),  46  ff.;  *  Moore,  Digest,  §§  763-764;  i  Oppenheim, 
S§  553-554;  2  Phillimore,  Pt.  V.,  ch.  8,  §{  64--95;  2  P.-Fod6r6,  Nos.  1171-1188; 
Pic,  in  17  R.  G.  /.  P.  (1910),  5-35 ;  Taylor,  §§  377-393 ;  Vattel,  Bk.  II,  ch.  17 ;  2 
Whartaa,  Digest,  $  133;  Wheaton  (Atlay's  ed.),  287  a;  Wilson,  ch.  7;  Woolsey, 

§  "3- 
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(i)  The  language  of  a  treaty  should  be  interpreted  according 
to  its  plain  or  reasonable  sense.^  Ordinary  words  should  be 
taken  in  their  ordinary  or  everyday  sense,  and  technical  words  in 
their  technical  sense.  The  interpretation  should  be  neither  too 
literal  nor  too  technical. 

(2)  Words  having  more  than  one  meaning  should  be  interpreted 
in  the  general  rather  than  the  technical  sense,  unless  dearly 
used  in  the  technical  sense.  "  When  terms  used  in  a  treaty  have 
a  different  legal  sense  within  the  two  contracting  States,  they  are 
to  be  understood  in  the  sense  which  is  proper  to  them  within  the 
State  to  which  the  provision  containing  them  applies ;  if  the  pro- 
vision applies  to  both  States,  the  terms  of  double  meaning  are  to 
be  understood  in  the  sense  proper  within  them  respectively." " 

(3)  ''  If  the  meaning  of  a  stipulation  is  ambiguous,  the  reason- 
able meaning  is  to  be  preferred  to  the  less  reasonable,  the  adequate 
meaning  to  the  meaning  not  adequate  for  the  purpose  of  the 
treaty,  the  consistent  meaning  to  the  meaning  inconsistent  with 
general  recognized  principles  of  International  Law  and  with 
previous  treaty  obligations  toward  third  States."  Furthermore, 
in  case  of  ambiguity,  that  ''  meaning  is  to  be  preferred  which  is 
less  onerous  for  the  obliged  party,  or  which  interferes  less  with 
the  parties'  territorial  and  personal  supremacy,  or  which  con- 
tains less  general  restrictions  upon  the  parties."  ^ 

(4)  "  There  is  no  rule  of  construction  better  settled  either  in 
relation  to  covenants  between  individuals  or  treaties  between 
nations  than  that  the  whole  instrument  containing  the  stipula- 

"  Thus,  Art.  9  of  the  Treaty  of  Utrecht  (1713)  stipulated  that  the  port  and  forti- 
fications of  Dunkirk  should  be  destroyed  and  never  rebuilt.  France  complied  with 
thb  stipulation,  but  proceeded  to  violate  the  spirit  of  this  provision  by  building  a 
larger  port  at  Mardyck,  within  a  league  of  Dunkirk.  France  ultimately  recognized 
the  reasonableness  of  the  British  protest  and  discontinued  the  building  of  the  new 
port. 

"  Hall  (6th  ed.) ,  3  29-  Hall  gives  the  following  illustration :  "  Thus  by  the  treaty 
of  1866  it  was  stipulated  between  Austria  and  Italy,  that  the  inhabitants  of  the 
provinces  ceded  by  the  former  power  should  enjoy  the  right  of  withdrawing  with 
their  property  into  Austrian  territory  during  a  year  from  the  date  of  exchange  of 
ratifications.  In  Austria  the  word  inhabitant  signifies  such  persons  only  as  are 
domiciled  according  to  Austrian  law ;  in  Italy  it  is  applied  to  every  one  living  in  a 
commune  and  registered  as  resident.  ...  As  the  provision  referred  to  territory 
which  was  Austrian  at  the  moment  of  the  signature  of  the  treaty,  the  term  inhabit- 
ant was  construed  in  conformity  with  Austrian  law." 

*  I  Oppenheim,  {  554. 
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tions  is  to  be  taken  together,  and  that  all  articles  in  pari  materia 
should  be  considered  as  parts  of  the  same  stipulations."  ^ 

(5)  A  treaty  should,  if  possible,  be  so  construed  as  to  give  effect 
to  the  fundamental  rights  of  a  State,  such  as  independence,  etc. 
In  case  of  doubt,  the  language  of  the  treaty  should  be  construed 
as  favorable  to  the  party  assuming  the  obligation. 

(6)  In  case  of  conflict  between  different  treaties  with  the  same 
State,  or  different  provisions  of  the  same  treaty,  (a)  the  later 
treaty  is  binding,  and  (6)  that  which  is  specifically  stated  prevails 
over  the  more  general  statement,  (c)  An  imperative  prohibition 
usually  takes  precedence  of  a  general  permission. 

300.  Most-favored-nation  Clause.  —  Especially  important  is 
the  interpretation  of  the  most-favored-nation  clause  in  commer- 
cial treaties.  This  is  a  clause  which  provides  that  the  citizens 
or  subjects  of  the  contracting  States  may  enjoy  the  privileges 
accorded  by  either  party  to  the  most-favored  nation.®  The 
United  States  has  always  denied  that  this  clause,  in  its  simple 
or  reciprocal  form,  applies  to  reciprocity  treaties  or  concessions 
based  upon  reciprocal  advantages ;®  Great  Britain,  on  the  other 
hand,  has  maintained  that  the  most-favored-nation  clause  should 
be  unconditional  in  all  cases,  and  that  a  favor  or  advantage 
granted  to  one  State  should  extend  to  all  other  nations  en- 
jojdng  most-favored-nation  privileges  with  that  State. 

301.  Treaties  of  Guarantee.  —  Treaties  of  guarantee  merit 
particular  attention  by  reason  of  their  special  character.  They 
are  "  agreements  through  which  one  or  more  Powers  engage  to 
maintain  given  conditions  or  rights,"^  as,  for  example,  the  per- 

^  Secretaiy  Livingstone  to  Baron  Lederer,  cited  in  5  Moore's  Digest,  p.  249.  It 
should  be  noted  that  this  is  a  rule  of  construction  rather  than  of  interpretation 
proper. 

*  "It  may  be  a  gratuitous  conferring  of  privileges,  it  may  be  conditional,  or  it 
may  depend  upon  like  concessions  on  the  part  of  the  other  nation."    Wilson,  p.  204. 

On  the  Mostrfavored-^nation  Clause,  see  especially  Barclay,  in  17  Yale  Law  /.,  26 ; 
Farra,  Les  efets  de  la  clause  de  la  nation  la  plus  fawrisSe  (191 2);  Glier,  Die 
MeistbegiinstigungS'Klausa  (1905);  Herod,  Favored  Nation  Treatment  (1901); 
Hombeck,  "The  Most-favored-nation  Clause,  in  3  A.  J.  (igio),  39s  ff-»  619  flF., 
797  ff. ;  Hyde,  in  3  A.  J.  (1910,  57  ff. ;  Kasson,  Reciprocity  (1901) ;  *  5  Moore,  Digest^ 
§5  756-769;  Osborne,  in  181  No,  Am,  Rev,  (1905),  731  ff.;  4  P.-Fod6r6,  Nos. 
2020  S.y  2  Wharton,  Digest,  {  1*34;  WkiUiey  v.  Robertson  (1887),  124  U.  S.  190, 
and  Scott,  422  (citing  Bartram  v.  Robertson,  122  U.  S.  116) ;  Wilson,  §  76. 

"  See  especially  the  discussions  between  the  United  States  and  France,  England, 
and  Germany,  in  5  Moore,  Digest,  {  765. 

M  Wilson,  p.  205.    On   Treaties  of  Guarantee,  see  especially  Bluntschli,  Arts. 
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manent  neutralization  of  Belgium  or  Switzerland,  or  the  inde- 
pendence and  integrity  of  the  Ottoman  Empire. 

"  The  effect  of  guarantee  treaties  is  the  creation  of  the  duty  of 
the  guarantors  to  do  what  is  in  their  power  to  secure  the  guar- 
anteed objects."^  The  kind  and  quantity  of  coercion  to  be 
applied  to  carry  out  this  purpose  depends  upon  various  di- 
cumstances,  such  as  ability  to  render  assistance  at  the  particular 
time,  the  request  of  the  party  whose  rights  are  guaranteed,  his 
behavior,  vital  changes  in  political  conditions,  etc. 

There  is  a  difference  of  opinion  respecting  the  duty  of  a  State 
in  case  of  a  collective  guarantee.  In  1867  Lord  Derby  main- 
tained that  in  the  event  of  the  violation  of  the  neutrality  of  Lux- 
emburg, the  guarantors  were  not  bound  unless  they  acted  in  con- 
cert. But  if  this  view  were  to  prevail,  it  would  be  difficult  to  see 
the  worth  of  a  collective  guarantee.** 

302.  Effect  of  Treaties.  —  Treaties  are  directiy  binding  upon 
the  contracting  parties  alone,^  but  they  may  also  affect  the  rela- 
tions of  third  States  by  creating  conditions  which  these  are  bound 
to  respect,  or  from  which  they  may  derive  advantage."  Of  the 
various  means  formerly  employed  to  secure  the  perfonnance 

430-440;  Bonfils  (Fauchille)y  Nos.  882-893;  Despagnet,  Nos.  145  and  461; 
*HaIl  (6th  ed.))  334-338;  Heffter  (Geffcken),  §  97;  *  Milanovitch,  Des  traiUs  de 
guaraniie  (1888);  *  Oppenheim,  §$574-576;  2  Phillimore,  §§5^-63;  2  P.-Fod£r6, 
Nos.  969-1020;  *  2  Rivier,  97-105 ;  Taylor,  §§350-353;  Vattel,  11,  §§235-239; 
Wheaton,  §  277 ;  Wilson,  §  77 ;  and  Woolsey,  §  109. 

"  I  Oppenlieim,  §  575.  ••  Sec  supra^  §  109. 

*^  Treaties  are  not,  as  a  nile,  directly  binding  upon  the  nationals  or  subjects  of  a 
State ;  they  bind  the  States  themselves.  But  the  Constitution  of  the  United  States 
makes  them  a  part  of  our  municipal  law.  "This  Constitution  and  the  laws  of  the 
United  States  which  shaU  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land."    Art.  6,  §  2,  of  the  Const,  of  the  U.  S. 

Our  Supreme  Court  holds  that  "a  treaty  may  supersede  a  prior  Act  of  Congress, 
and  an  Act  of  Congress  supersede  a  prior  treaty."     Ward  v.  Race  Horse,  163  U.  S. 

5". 

On  the  much-discussed  constitutional  question  whether  our  House  of  Repre- 
sentatives is  under  obligations  to  make  the  appropriations  necessary  to  cany  treaties 
into  effect,  see  i  Butier,  Treaty-making  Power ,  chs.  10-12;  and  5  Moore,  Digest, 
§  759 ;  I  Willoughby,  §  206. 

^  An  example  would  be  a  treaty  providing  that  a  State's  navigable  waters  shall 
be  open  to  the  merchantmen  of  all  nations.  Third  States  would  be  bound  to  nsptcX 
boundary  treaties. 

Provision  is  sometimes  made  for  the  adhesion  or  accession  of  third  States.  For 
the  technical  meaning  of  these  terms,  see  i  Oppenheim,  §§  532  and  533. 
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of  treaties  —  oaths,  hostages,  pledges,  occupation  of  territory,^ 
and  treaties  of  guarantee  —  the  latter  is  the  only  one  still  gen- 
erally in  use. 

303.  Termination  of  Treaties.  —  Treaties  may  become  extinct 
through  the  expiration  of  their  time  limit,  or  by  the  performance 
of  the  specific  object  of  the  contract.  They  may  be  dissolved 
by  mutual  consent,  an  express  renimdation  of  advantages, 
a  volimtary  release  by  one  of  the  contracting  parties,  or  by 
denunciation  or  withdrawal  by  notice  in  accordance  with  the 
terms  of  the  agreement.  They  may  become  void  upon  the  ces- 
sation of  conditions  essential  to  the  continuance  of  the  treaty 
or  upon  the  extinction  of  the  subject**  or  object  of  the  treaty,  if 
found  legally,  physically,  or  morally  impossible  of  execution ;  or, 
in  certain  cases,  upon  the  outbreak  of  war.  They  may  become 
voidable,  i.e.  subject  to  annulment  or  cancellation,  through 
war,  a  subsequent  change  of  status  of  international  personality 
on  the  part  of  one  of  the  contracting  parties,  if  their  terms  are 
inconsistent  with  subsequent  International  Law  (as,  e,g.  in  the 
case  of  the  abolition  of  privateering),  or  if  any  of  the  implied 
conditions"  imder  which  the  treaty  has  been  made  are  violated. 
Such  implied  conditions  are  that  the  treaty  shall  be  observed  in 
its  essentials^  by  both  parties,  that  it  shall  remain  consistent  with 
the  fimdamental  rights  of  independence  and  self-preservation, 
and  that  there  shall  be  no  vital  change  in  the  drcimistances  or 
conditions  under  which  the  treaty  was  made.  The  clause  rebus 
sic  stantibus  is  an  implied  condition  in  all  treaties." 

*^  Temporary  occupation  of  territory  is  still  occasionally  employed  to  secure  the 
payment  of  a  debt  or  the  exaction  of  a  war  indemnity.  The  last  case  of  a  treaty 
secured  through  hostages  was  that  of  Aix-la-Chapelle  in  1748. 

*^  For  the  effect  upon  treaties  of  the  "Succession  of  States/'  see  supra,  §$  129- 
130,  pp. ;  for  the  effects  of  war,  see  infra,  §  344. 

^  This  rule  is  thus  stated  by  Hall  (p.  342  of  6th  ed.) :  "Neither  party  to  a  con- 
tract can  make  its  binding  effect  dependent  at  will  upon  conditions  other  than  those 
contemplated  at  the  moment  when  the  contract  was  entered  into,  and  on  the  other 
hand  a  oontmct  ceases  to  be  binding  so  soon  as  anything  which  formed  an  implied 
condition  of  its  obligatory  force  at  the  time  of  its  conclusion  is  essentially  altered." 

B  This  is  the  view  of  Hall  (543  ff.)  and  a  minority  of  the  publicists.  For  the 
opinion  of  the  majority  that  there  is  no  distinction  in  this  respect  between  the 
essential  and  non-essential  parts  of  a  treaty,  and  that  the  breach  of  any  portion  of 
the  agreement  renders  the  whole  compact  voidable,  see  i  Oppenheim,  §  549. 

"  This  is  the  view  of  the  great  majority  of  publidsts,  and  it  is  in  accord  with 
international  practice.  For  examples  drawn  from  the  practice  of  the  United  States, 
see  Foster,  Practice  of  Diplomacy,  ch.  15 ;  and  5  Moore,  Digest,  §  772. 
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clausula  rebus  sic  stantibus  (1907). 

The  CoufereQce  held  iu  Loudon  in  187 1  to  settle  the  Black  Sea  Question  declared, 
"It  is  an  essential  principle  of  the  Law  of  Nations  that  no  power  can  liberate  itself 
from  the  engagements  of  a  treaty,  nor  modify  the  stipulations  thereof,  unless  with 
the  consent  of  the  contracting  powers  by  means  of  an  amicable  arrangemeot." 

As  Lawrence  (4th  ed.,  p.  328),  observes:  ''This  doctrine  sounds  well;  but  a 
little  consideration  will  show  that  it  is  as  untenable  as  the  lax  view  which  would 
allow  any  party  to  a  treaty  to  violate  it  on  the  slightest  pretext . .  .** 

For  the  violation  of  the  Treaty  of  Paris  (1856)  by  Russia  in  1870,  and  the  Treaty 
of  Berlin  (1878)  by  Austria  in  1908,  see  Hall  (Atlay's  6th  ed.),  344-350. 


PART  IV 

SETTLEMENT    OF    INTERNATIONAL    DIFFERENCES 

304.  Introductory.  —  International  differences  may  arise  on 
various  grounds  which  have  been  broadly  distinguished  as  legal 
or  political  in  their  nature.^  Legal  differences  are  those  arising 
from  disputes  or  controversies  to  which  a  recognized  legal  prin- 
ciple or  more  or  less  clearly  established  rule  of  International  Law 
may  be  applied.  Political  differences  are  those  which  result 
from  a  conflict  of  political,  social,  or  economic  interests  and  to 
which  it  is  difficult  or  impossible  to  apply  such  rules  or  principles. 
Modes  of  settling  international  differences  may  be  broadly 
classified  as  peaceful  or  amicable,  and  forcible  or  non-amicable. 
It  is  manifestly  easier  to  apply  amicable  modes  of  settlement  to 
legal  than  to  political  differences.  States  are  morally  boimd  to 
exhaust  all  peaceful  or  amicable  modes  of  settling  their  differ- 
ences before  resorting  to  forcible  or  non-amicable  means. 

'  It  is  not  always  possible  to  separate  legal  and  poh'tical  differences  tn  practice, 
for  they  are  usually  of  a  mixed  character,  and  legal  claims  have  often  been  made  a 
pretext  for  di^;uised  political  aggression. 

On  this  distinction  between  legal  and  political  differences,  see  eq)edally :  Bul- 
merincq,  in  4  Holtzendorff,  5  ff . ;  Nippoid,  Die  Fortbildung  des  vdlkerrechtlicken 
Verfakrens  (1907),  127  ff.;  *2  Oppenheim,  §§  1-6;  a  Rivier,  149  f.;  Ullmann 
(2nd  ed.),  §148;  z  Westlake,  339  ff. ;  Wilson,  §8z. 
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CHAPTER  XXI 

AMICABLE  MBANS  OF   SETTLEMBNT  OF   INTERNATIONAL  DIP- 

FERENCBS 

There  are  at  least  five  recognized  amicable  modes  of  settling 
international  differences. 

305.  (I)  Negotiation.  —  The  more  usual  or  customary  mode  is 
by  means  of  negoHalion}  Diplomacy  is  constantly  at  work 
avoiding  friction,  smoothing  over  difficulties,  effecting  compro- 
mises, and  settling  claims.^  In  case  of  a  serious  difference, 
States  are  bound  to  try  this  mode  of  settlement  before  resort- 
ing to  forcible  means  of  coercion  or  redress  —  a  rule  which 
appears  to  have  been  recently  violated  by  Italy  in  sending  an 
ultimatum  to  Turkey  without  suitable  prior  negotiations.  Nego- 
tiations may  be  carried  on  orally,  by  an  exchange  of  notes  or 
written  communications,  or  at  a  Congress  or  Conference.' 

306.  (II)  Good  Offices.*  — Good  offices  consist  in  suggestions 
or  advice  on  the  part  of  third  Powers,  offered  for  the  purpose  of 
inducing  States  at  variance  with  each  other  to  attempt  by  nego- 
tiation, or  otherwise,  an  amicable  settlement  of  their  differences. 

307.  (Ill)  Mediation.  —  Afedfa/ion  partakes  more  of  the  char- 
acter of  an  actual  diplomatic  intervention  on  the  part  of  third 

'  On  Negotiation^  see  especially:  Bon6Is,  Nos.  931-932;  Bulmerincq,  in  4  Holt- 
zendorff,  13-17;  3  Calvo,  §§  1670  flF. ;  Despagnet,  No.  470;  Foster,  Praclice  of 
Diplomacy;  Kamarowsky,  Le  tribunal  int.  (1887),  73-79;  2  Oppenbeim,  §  4; 
•  I  and  2  P.-Fod6r6,  Cours,  etc,  514  ff.  and  298  ff. ;  6  Ibid,,  TraiU,  Nos.  2585-2586. 

See  also  the  references  on  the  nature  of  diplomacy,  in  Bibliography  at  tbe 
close  of  Cb.  I,  supra,  p.  13. 

*  On  Claims,  see  especially :  Brewer  and  Butler,  in  Article  on  "  International 
Law,*'  in  Cyclopedia  oj  Law  and  Procedure,  IX  (1906) ;  6  Moore,  Digest,  ch.  21 ; 
Moore,  Ini.  Arbitrations,  passim  (see  index) ;  and  Wharton,  Digest,  ch.  9. 

•  See  supra,  ch.  19. 

^  The  terms  "  good  offices  "  and  "  meditation  "  are  often  confused,  espedaUy  in 
diplomatic  documents.  This  is  very  natural,  as  the  former  may  lead  to  the  latter, 
of  which  it  is  frequently  the  first  step.  There  is  no  warrant  for  the  use  of  the 
phrase  armed  mediation,  which  would  amount  to  a  forcible  intervention. 
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Powers.  The  mediator  assumes  the  role  of  a  middleman  and  plays 
a  leading  and  regular  part  in  the  conduct  of  negotiations ;  but  he 
acts  as  a  conciliator  or  mutual  friend  rather  than  as  a  judge,  and  he 
is  usually  more  anxious  to  effect  a  compromise  than  to  secure  a 
settlement  of  the  dispute  on  a  judicial  basis.  This  mode  of  pro- 
cedure is  espedaUy  adapted  to  the  settlement  of  political  differ- 
ences. Mediation  may  be  single  or  coUective  in  character,  and 
it  may  be  designed  to  terminate  as  weU  as  to  prevent  a  war  or 
other  serious  international  conflict.^ 

The  Hague  Peace  Conferences  of  1899  and  1907  laid  down  the 
following  rules  in  respect  to  the  use  of  Good  Offices  and  Media- 
tion:^ 

'^  In  case  of  serious  disagreement  or  dispute,  before  an  appeal 
to  arms,  the  Contracting  Powers  agree  to  have  recourse,  as  far  as 
circumstances  allow,  to  the  good  offices  or  mediation  of  one  or 
more  friendly  Powers  (Art.  2). 

"  Independently  of  this  recourse,  the  Contracting  Powers 
deem  it  expedient  and  desirable  ^  that  one  or  more  Powers,  stran- 
gers to  the  dispute,  should,  on  their  own  initiative  and  as  far  as 
circumstances  may  aUow,  offer  their  good  offices  or  mediation  to 
the  States  at  variance. 

*  Through  treaties,  States  occasionally  agree  to  submit  to  a  sort  of  obligatory 
mediation  in  advance.  For  examples,  see  Bonfils  (Fauchille),  Nos.  934,  936,  941 ; 
3  Pi6deli^vre,  Nos.  670-^78;  and  2  Rivier,  164. 

For  historical  examples  of  mediation  (which  are  very  numerous)  see:  Bonfils, 
Nos.  937-942;  3  Calvo,  §§  1684-1704;  6  /Wtf.,  §§  349-351 ;  and  6  Moore,  Digest, 
{§  1065-106 7  (for  instances  of  the  tender  of  good  offices  and  mediation  on  the  part 
of  the  Um'ted  States). 

An  interesting  example  of  the  use  of  good  offices  or  mediation  by  the  United 
States  is  that  by  ex-President  Roosevelt  during  the  Russo-Japanese  War,  which 
resulted  in  the  Treaty  of  Portsmouth  in  1905.  Mr.  Roosevelt's  activity  during  the 
negotiations  would  seem  to  show  that  it  was  more  than  a  tender  of  good  offices. 
Yet  it  hardly  amounted  to  a  formal  mediation.  See  Hershey,  Inl.  Law  and  DipUh 
macy  of  the  Russo-Japanese  Wary  347  fif.,  and  353  ff.  (including  notes). 

*  I  H.  C.  (1899  and  1907),  Arts.  2  to  7  (inclusive).  It  should  be  noted  that  the 
tender  of  good  offices  or  mediation  on  the  part  of  third  Powers  prior  to  or  during 
hostilities  is  a  legal  right,  but  not  an  obligation.  However,  the  Powers  at  variance 
are  bound  to  have  recourse  to  this  mode  of  settling  disputes,  so  far  as  circumstances 
aUaw.    But  this  qualification  renders  the  obligation  largely  illusory. 

The  conventions  of  the  two  Hague  Conferences  may  be  most  conveniently  con- 
sulted in  Higgins,  The  Ttvo  Hague  Conferences  (1910),  where  they  are  printed  on 
parallel  pages.  See  also  2  Soott,  The  Hague  Peace  Conferences;  Ibid,,  Texts  of 
ike  Hague  Conferences;  and  Whittuck,  IrU,  Documents, 

"*  The  phnue  in  Holies  is  the  sole  oontribution  to  this  subject  by  the  Conference 
of  1907. 
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*'  Powers,  strangers  to  the  dispute,  have  the  right  to  offer 
good  offices  or  mediation,  even  during  the  course  of  hostilities. 

"  The  exerdse  of  this  right  can  never  be  regarded  by  either 
of  the  parties  at  variance  as  an  imfriendly  act  (Art.  3). 

'^  The  part  of  the  mediator  consists  in  reconciling  the  opposing 
claims  and  appeasing  the  feelings  of  resentment  which  may  have 
arisen  between  the  States  at  variance  (Art.  4). 

'^  The  duties  of  the  mediator  are  at  an  end  when  once  it  is 
declared,  either  by  one  of  the  contending  parties,  or  by  the 
mediator  himself,  that  the  means  of  reconciliation  proposed 
by  him  are  not  accepted  (Art.  5). 

'^  Good  offices  and  mediation,  undertaken  at  the  request  of  the 
contending  parties  or  on  the  initiative  of  Powers  strangers  to  the 
dispute,  have  exclusively  the  character  of  advice,  and  never  have 
binding  force  (Art.  6). 

'^  The  acceptance  of  mediation  cannot,  in  default  of  agreement 
to  the  contrary,  have  the  effect  of  interrupting,  delaying,  or 
hindering  mobilization  or  other  measures  of  preparation  for  war. 

'^  If  mediation  takes  place  after  the  commencement  of  hostili- 
ties, the  military  operations  in  progress  are  not  interrupted,  in 
default  of  agreement  to  the  contrary  (Art.  7)."  • 

308.  (IV)  International  Commissions  of  Inquiry.  —  The 
Hague  Conference  of  1899  created  a  new  mode  of  ^  settling  a 

'  Article  8  recommended  the  following  fonn  of  spedal  mediation,  when  dicom- 
stances  allow : 

"In  case  of  a  serious  difference  endangering  peace,  the  contending  States  choose 
respectively  a  Power,  to  which  they  intrust  the  mission  of  entering  into  direct 
communication  with  the  Power  chosen  on  the  other  side,  with  the  object  of  pre- 
venting the  rupture  of  pacific  relations. 

"For  the  period  of  this  mandate,  the  term  of  which,  in  default  of  agreement  to 
the  contrary,  cannot  exceed  thirty  days,  the  States  at  variance  cease  from  all 
direct  communication  on  the  subject  of  the  dispute,  which  is  regarded  as  refened 
exclusively  to  the  mediating  Powers.  These  Powers  shall  use  their  best  efforts  to 
settle  the  dispute. 

"In  case  of  a  definite  rupture  of  pacific  relations,  these  Powers  remain  jointly 
charged  with  the  task  of  taking  advantage  of  any  opportunity  to  restore  peace." 

This  form  of  spedal  mediation,  which  is  based  upon  the  use  of  seconds  in  duelling, 
was  fathered  by  Mr.  Holls,  one  of  the  American  delgates.  It  has  never  been 
employed.    On  Special  Mediation^  see  HoUs,  Peace  Conference^  187-303. 

*  This  institution  appears  to  owe  its  origin  mainly  to  the  great  Russian  puUidst, 
F.  de  Martens.  He  maintained  that  International  Commissions  of  Inquiry  are  not 
an  innovation,  and  pointed  to  the  various  Mixed  Commissions  selected  to  trace 
boundary  lines,  settle  claims,  etc.,  as  historical  precedents.    While  there  is  a  certain 
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certain  class  of  international  disputes.  It  recommended  that 
^'in  differences  of  an  international  nature,  involving  neither 
honor  nor  vital  interests,  and  arising  from  a  difference  of 
opinion  on  points  of  fact,  .  .  .  the  parties  who  have  not  been 
able  to  come  to  an  agreement  by  means  of  diplomacy  should, 
as  far  as  circumstances  allow,  institute  an  International  Com- 
mission of  Inquiry,  to  facilitate  a  solution  of  these  differences  by 
elucidating  the  facts  by  means  of  an  impartial  and  conscientious 
investigation.''  ^® 

In  subsequent  articles  ^  the  Convention  of  1899  provided  that 
International  Commissions  of  Inquiry  should  be  constituted  by 
special  agreement  between  tiie  parties  in  dispute  and,  unless 
otherwise  stipulated,  in  the  manner  fixed  by  Art.  32  of  the  Con- 
vention for  the  Pacific  Settiement  of  International  Disputes." 
This  convention,  or  special  agreement,  defines  the  facts  to  be 
examined,  determines  the  extent  of  the  powers  of  the  commission-  . 
ers,  and  setties  the  procedure."    "  The  report  of  the  Commission 

amount  of  justification  for  this  view,  I  rather  agree  with  those  who  hold  that 
Mixed  Commissions  constitute  a  special  form  of  arbitration,  and  that  the  Inter- 
national Commission  of  Inquiry,  as  instituted  by  the  Hague  Conventions,  furnishes 
us  with  a  new  form  of  International  Tribunal.  See,  e.g.  Beauoourt,  Les  cammis- 
sions  int.  i'enqu&e  (1909),  15-47;  Kamarowsky,  Le  tribunal  int.,  165-184; 
Nippold,  Die  Pffrtbildung,  etc.,  §  19. 

^**  I  H.  C.  (1899  and  1907),  Art.  9.  Owing  to  the  opposition  of  the  smaller 
States,  both  Conferences  refused  to  make  recourse  to  International  Conunissions  of 
Inquiry  obligatory. 

"  I  H.  C.  {1899),  Arts.  10  to  14. 

^  Art.  12  of  the  Convention  x>f  1907  provides  that  they  shall  be  formed  in  accord- 
ance with  Arts.  45  and  57  —  the  substitutes  of  Arts.  24  and  32  of  the  Convention 
of  1899.  These  prescribe  the  mode  in  which  the  Arbitration  Tribunal  is  to  be 
formed  and  organized  in  case  the  parties  at  variance  fail  to  come  to  a  direct  agree- 
ment as  to  its  composition. 

*■  I  H.  C.  (1899),  Art.  10.  Art.  10  of  the  Convention  of  1907  adds :  "It  deter- 
mines the  mode  and  time  in  which  the  Commission  is  to  be  formed.  ...  It  also 
determines,  if  there  is  need,  where  the  Commission  is  to  sit,  and  whether  it  may 
remove  to  another  place,  the  language  the  Commission  shall  use  and  the  lan- 
guages the  use  of  which  shall  be  authorized  before  it,  as  well  as  the  date  on  which 
each  party  must  deposit  its  statement  of  facts,  and,  generally  speaking,  all  the 
conditions  upon  which  the  parties  have  agreed.'' 

"If  the  Convention  of  Inquiry  has  not  determined  where  the  Commission  is 
to  sit,  it  will  sit  at  the  Hague.''    i  H.  C.  (1907),  Art.  11. 

"The  parties  are  entitled  to  appoint  special  agents  to  attend  the  Commission  of . 
Inquiry,  whose  duty  it  is  to  represent  them  and  to  act  as  intermediaries  between 
them  and  the  Commission.    They  are  further  authorized  to  engage  counsel  or 
advocates,  appointed  by  themselves,  to  state  their  case  and  uphold  their  interest 
before  the  Commission."    z  H.  C.  (1907),  Art.  14. 
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is  limited  to  a  statement  of  facts,  and  has  in  no  way  the  character 
of  an  award.  It  leaves  to  the  parties  at  variance  entire  freedom 
as  to  the  effect  to  be  given  to  this  statement."  " 

In  consequence  of  the  successful  settlement  of  the  North  Sea 
or  Dogger  Bank  Incident  ^^  of  1904  by  means  of  a  Commission 

"The  International  Bureau  of  the  Permanent  Court  of  Arbitration  acts  as 
registry  for  the  Commissions  which  sit  at  the  Hague/'  and  is  given  chaige  of  the 
archives.    Arts.  15  and  16. 

"  I.  H.  C.  (1899  and  1907),  Arts.  14  or  35. 

IS  This  was  a  very  strange  and  sensational  incident.  On  the  night  of  October 
21-22,  1904,  a  fleet  of  British  fishermen  trawling  for  cod  off  the  Dogger  Bank  in 
the  North  Sea  were  suddenly  attacked  by  warships  belonging  to  the  Russian 
Baltic  Squadron,  then  on  its  ill-fated  voyage  to  the  Far  East  Considerable 
damage  was  done  and  two  tives  were  lost. 

British  feeling  was  stirred  to  its  highest  pitch  of  excitement  by  this  event  (which 
was  regarded  as  the  culmination  of  a  series  of  Russian  ''outrages"),  and  the  two 
countries  seemed  on  the  brink  of  war,  when  France  tendered  her  good  offices  and  it 
was.  finally  agreed  (on  Nov.  25, 1904)  that  an  International  Commission  of  Inquiiy 
should  be  appointed,  consisting  of  five  members  of  high  naval  rank,  three  of  whom 
were  in  the  service  of  neutral  Powers. 

It  was  further  agreed  that  "  the  Conmiission  shall  inquire  into  and  rqx>rt  aa  all 
circumstances  relative  to  the  North  Sea  incident,  and  particularly  on  the  quesim 
as  to  where  the  responsibilities  and  the  degree  of  blame  attaching  to  the  subjects  of  the 
two  High  Contracting  Parties  or  of  other  countries  in  case  their  responsibility 
should  be  established  by  the  inquiry."  Art.  2  of  the  Declaration  of  St.  Petersbwi. 
For  the  English  text  of  this  Declaration,  see  Barclay,  Problems  of  Iniemalumal 
Practice  and  Diplomacy ,  36 ;  and  Parliamentary  Blue  Book  on  Russia,  No.  2  (1905), 
Appendix.    The  French  text  is  given  by  i  M6rignhac,  442-444. 

It  should  be  noted  that  the  powers  granted  to  the  North  Sea  Commission  were 
much  broader  than  those  contemplated  by  the  Hague  Convention. 

The  North  Sea  Commission  met  in  Paris  on  January  9,  1905,  and  rendered  its 
verdict  on  February  25th.  The  majority  held  in  effect  that  the  Russian  Admiral 
Rojestvensky  was  responsible  for  the  action  and  results  of  the  firing  upon  the  fishing 
fleet,  but  that  he  was  not  personally  to  blame,  i.e.  though  responsible  for  the 
firing  and  not  justified  in  fact,  there  was  an  apparent  justification  for  what  he  did 
and  he  was  not  subject  to  trial  and  punishment.  For  the  English  text  of  the  Report 
of  the  Commission,  see  Smith  and^Sibley,  Int.  Law  during  the  Russo-Japanese  Wofy 
App.  I,  452  ff. 

There  can  be  little  doubt  that  the  firing  was  due  to  a  state  of  panic  among  the 
Russian  officers  of  the  fleet,  induced  by  a  fear  or  belief  that  they  were  in  great 
danger  of  attack  by  Japanese  torpedo  boats.  The  Russian  Government  recognized 
its  responsibility  by  the  payment  of  £65,000  as  indenmity  due  the  HuU  fisher- 
men. 

"The  institution  of  the  North  Sea  Commission  and  its  successful  working  under 
such  trying  circumstances  must  be  pronounced  a  great  victory  both  for  the  principle 
of  international  inquiry  and  of  international  arbitration.  Although  nominally  called 
an  International  Conunission  of  Inquiry  analogous  to  those  provided  for  by  Arts. 
9-14  of  the  first  Hague  Convention,  it  really  combined  the  functions  of  an  Interna- 
t'jonal  Court  of  Tribunal  of  Justice  with  those  of  a  Conmiission  of  Inquiry  and,  in 
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of  Inqttiry  modeled  somewhat  on  that  contemplated  by  the 
Hague  Convention  of  1899,  the  Hague  Conference  of  1907 
revised  the  rules  of  1899  ^^^  adopted  a  code  of  procedure  for 
this  new  form  of  International  Tribimal,  based  largely  upon 
experience  gained  through  the  establishment  and  working  of  the 
North  Sea  Commission  of  i905.^* 

309.  (V)  International  Arbitration.  Definition.  —  Interna- 
tional Arbitration  is  a  quasi- judicial  mode  of  settlement  of  inter- 
national disputes  in  which,  by  agreement  of  the  parties  concerned, 

accordance  with  the  purposes  for  which  it  was  organized,  it  passed  upon  the  questions 
of  responsibility  and  degree  of  blame  as  well  as  inquired  into  and  reported  upon  the 
facts  or  circumstances  of  the  case.  It  was  in  fact  an  arbitration  sui  generis,  of  a  kind 
new  and  unprecedented  in  the  history  of  international  relations ;  for  it  was  not  only 
applied,  at  a  time  of  great  excitement,  to  a  question  affecting  the  so-called  national 
honor  and  vital  interests  ( ?)  of  both  parties  to  the  dispute,  but  it  introduced  into 
our  administration  of  international  justice  a  new  method  of  procedure  in  cases  of 
alleged  violation  of  the  Law  of  Nations.  It  has  set  a  precedent  for  the  establish- 
ment of  tribunals  combining  the  functions  of  an  International  Court  of  Arbitration 
with  those  of  a  Court  of  Inquiry  for  the  investigation  and  trial  before  the  bar  of  the 
public  opinion  of  the  world,  of  those  charged  with  international  crimes  and  misde- 
meanors, or  serious  violations  of  International  Law.  It  is  true  that  the  accused  in 
this  case,  if  found  guilty,  were  to  have  been  punished  by  a  national  penal  sanction ; 
but  the  power  of  imposing  an  international  censure  was  vested  in  the  North  Sea 
Commission,  by  the  Declaration  of  St.  Petersburg,  and,  although  the  organization 
and  procedure  of  the  Commission  may  be  open  to  criticism  in  matters  of  detail, 
there  is  no  valid  reason  why  the  principles  involved  in  this  case  should  not  be  given 
even  a  more  extended  application."  Hershey,  Inl.  Law  and  Diplomacy  of  the 
Russo-Japanese  War,  240-241. 

Though  this  mode  of  settling  international  disputes  appears  to  be  without 
precedent,  there  have  been  many  serious  controversies  to  which  it  might  have  been 
applied  with  good  hope  of  success.  Had  the  blowing  up  of  the  Maine  not  been 
complicated  with  other  and  even  more  serious  matters,  our  war  with  Spain  might 
possibly  have  thus  been  averted  by  recourse  to  this  means.  A  number  of  inter- 
national incidents,  exhibiting  more  or  less  analogy  to  the  North  Sea  incident,  are 
dted  by  Smith  and  Sibley,  op,  cU.,  295-319. 

On  the  North  Sea  Incident,  see  Beauoourt,  Les  commissions  intemationales  d^en- 
quHe  (1909),  ch.  3;  i  Cobbett,  27-30;  Hershey,  Int.  Law  and  Diplomacy  of  the 
Russo-Japanese  War  (1906),  ch.  18;  Higgins,  The  Hague  Peace  Conferences,  (1909), 
167-169;  MandelsCam,  in  12  R.  D.  I.  P.  (1905),  161-351;  I  M6rignhac,  TraitS, 
442-447;  I  Meurer,  15S-160;  De  la  Penha,  La  commission  intemationaU  d'en- 
quHe  sur  Vincident  Anglo-Russe  de  la  Mer  de  Nord  (1905);  Smith  and  Sibley, 
International  Law  during  the  Russo-Japanese  War  (1905),  275-319,  446-458. 

^*  For  these  rules  of  procedure,  which  are  purely  optional,  see  i  H.  C.  (1907), 
Arts.  18-34.    For  a  summary,  see  Hershey,  in  2  i4.  /.  (1908),  38. 

The  Russian  De  Martens  also  proposed  in  effect  to  render  recourse  to  Interna- 
tional Commissions  of  Inquiry  obligatory  in  a  certain  very  limited  sense  and  include 
the  fixing  of  responsibility  among  their  duties,  but  the  Conference  of  1907  rejected 
his  wise  proposab. 
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one  or  more  arbiters  are  selected  for  the  dedsion  of  the  con- 
troversy.^^ 

310.  The  Compromis.  —  It  is  customaiy  for  the  parties  at 
variance  to  frame  a  special  agreement  called  the  compromise 
defining  the  nature  and  limits  of  the  controversy  and  the  powers 
of  the  arbiters,  naming  the  arbiters  or  designating  the  mode  of 
their  selection,^*  formulating  or  indicating  the  rules  of  procedure 
to  be  followed,  the  rules  or  principles  (whether  of  equity  or 
International  Law)  which  should  determine  the  decision,^  the 
language,  place  of  meeting,  etc.  '^Recourse  to  arbitration  im- 
plies an  engagement  to  submit  in  good  faith  to  the  award."  ° 

311.  The  Arbitral  Clause. — Arbitration  was  originally  ^purdy 
volimtary  or  facultative  in  character,  but  it  became  in  a  sense 

^^  "Intemational  Arbitratioa  has  for  its  object  the  settlement  of  differences 
between  States  by  judges  of  their  own  choice,  and  on  the  basis  of  reelect  for  law." 
z  H.  C.  (1899  and  1907),  Arts.  15  and  37. 

Owing  to  the  nature  of  the  interests  involved,  the  mode  of  selection  of  arbiters, 
and  the  lack  of  definite  rules  or  a  dearly  defined  jurisdiction,  arbitration  has 
a  semi-  or  quasi- judicial  rather  than  a  pure  judicial  character.  The  arbitrators 
are  often  not  sufficiently  judicial  and  independent,  and  they  seem  bent  upon  effect- 
ing a  satisfactory  compromise  rather  than  administering  justice. 

"  See  X  H.  C.  (1907),  Arts.  52-54,  58. 

''The  Permanent  Court  (t.e.  the  Hague  Tribunal  or  Court  of  Axbitratxm)  is 
competent  to  settle  the  compromis,  if  the  parties  are  agreed  to  have  recourse  to 
it  for  the  purpose.''  It  is  similarly  competent,  even  if  the  request  is  only  made 
by  one  of  the  parties,  in  certain  cases.    Art.  53. 

^*  The  arbitrator  or  arbitrators  most  frequently  selected  in  modem  times  have 
been  sovereigns  or  Heads  of  States,  simple  individuals  (statesmen,  magistrates, 
jurists,  etc.),  or  a  corporate  body  of  individuals. 

On  the  composition  and  selection  of  the  Hague  Court  of  Arbitration,  see  infH, 

§314. 

The  United  States  has  made  frequent  use  of  Mixed  Commissions,  oonsisting  of 

both  partisan  and  neutral  elements,  particularly  for  the  settlement  of  claims,  the 

tracing  of  boundary  lines,  etc.    Mixed  Commissions  may  have  an  administrative, 

diplomatic,  or  arbitral  character. 

On  Mixed  CommissionSy  see  especially  Beaucourt,  Les  commissions  iniematioiul 
d'enquHe  (1909),  15-47;  3  Calvo,  §  1874;  Kamarowsky,  Le  tribunal  interna- 
tianal  (1887),  165-184;  Moore,  History  of  Arbitrations  (in  6  vols,  —  see  index); 
6  P.-Fod6r6,  No.  2601 ;  i  Scott,  The  Hague  Conferences  (1909),  31(^233. 

^  Perhaps  the  most  famous  rules  thus  laid  down,  were  the  "Three  Rules  of 
Treaty  of  Washington"  for  the  determination  of  the  Alabama  Contzoveisy  in 
Z871. 

**  I H.  C.  (1899  and  1907),  Arts.  18  and  37. 

>*  On  the  History  of  Arbitration,  see  supra,  §§  31,  44,  and  80. 

The  student  should  particularly  read  the  note  in  5  Moore,  History  of  Inter- 
national Arbitrations,  4821  ff.  See  Darby,  International  Tribunals^  769  ff.,  for  a 
valuable  digest  of  cases. 
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obligatory  when  States  began  to  insert  the  arbitral  clause  (clause 
campromissoire),an  a  priori  agreement  to  arbitrate,  into  treaties.*" 
This  was  the  second  stage  in  the  history  of  arbitration.^ 

312.  Special  Treaties  of  Permanent  Arbitration.  —  Arbitra- 
tion entered  upon  its  third  stage  when  the  arbitral  clause  ex- 
panded into  special  treaties^  of  permanent  arbitration  in  the  latter 
part  of  the  nineteenth  century.  This  movement,  which  appears 
to  have  begun  in  Latin  America,  was  given  a  tremendous  impetus 
by  the  Hague  Conferences  of  1899  and  1907,  and  it  has  reached 
such  proportions  that  almost  all  civilized  States  are  now  con- 
nected by  a  network  of  such  treaties. 

313.  Projects  for  General  Treaty  of  Obligatory  Arbitration. — 
During  the  next  and  present  stage  in  the  history  of  arbitration 
we  have  witnessed  various  projects  for  a  general  treaty  of  obliga- 
tory arbitration.  In  1890  the  First  Pan-American  Conference 
adopted  a  project  for  a  general  treaty  of  obligatory  arbitration, 
but  it  failed  of  ratification.^    Various  projects  for  limited  obli- 

*  The  arbitral  clause  was  not  wholly  unknown  to  the  Greeks.    See  supra^  §  31. 

The  first  modem  instance  of  the  insertion  of  this  clause  seems  to  have  been  that 
contained  in  the  treaty  of  1796  between  the  United  States  and  Tripoli.  It  was 
vaguely  included  in  the  Treaty  of  Guadalupe  Hidalgo  (1S48)  between  the  United 
States  and  Mexico,  and  in  a  number  of  treaties  between  Latin-American  States, 
but  does  not  appear  to  have  become  general  until  the  last  quarter  of  the  nineteenth 
century.  M^rignhac,  Uarhitragey  etc.,  199-214.  On  the  Arbilral  Clause,  see 
especially  6  P.-Fod6r€,  Nos.  2606  ff.;   and  2  Rivier,  170  ff. 

**  The  arbitral  clause  appeared :  (a)  in  a  special  or  particular  form,  i.e.  limited 
to  the  treaty  itself,  or  to  certain  subjects  which  were  specifically  enumerated;  or 
(b)  in  a  more  general  form. 

>*  See  M^rignhac,  VairhUrage,  p.  206  n.,  for  a  list  of  such  treaties  between  1876 
and  1883.  A  treaty  of  permanent  arbitration  was  negotiated  between  England  and 
the  United  States  in  1897,  but  it  fuled  to  obtain  the  sanction  of  the  United  States 
Senate.  However,  in  1908  this  body  approved  no  less  than  twelve  arbitration 
treaties  between  the  United  States  and  France,  Switzerland,  Mexico,  Italy,  Great 
Britain,  Norway,  Portugal,  Spain,  Netherlands,  Sweden,  J^)an,  and  Denmark. 
For  the  texts  of  these  treaties,  see  Supplement  to  2  i4.  /.  296-336.  For  a  list  of 
77  arbitration  treaties  between  1900  and  1908,  see  2  A,  J.  (1908),  824-826.  Cf. 
Fried,  Die  modeme  Friedensbewegung  (1906),  26-27.  For  a  very  complete  list  of 
arbitration  treaties  between  1822  and  1905,  see  Moch,  Histoire  sommaire  de  Varbi- 
trage  (1905),  35-40.  See  end  of  this  useful  volume  for  a  series  of  graphic  represen- 
tations. 

*"  The  Conference  adopted  obligatory  arbitration  as  a  "principle  of  American 
Intemational  Law,"  and  declared  that  the  "principle  of  conquest  is  eliminated  from 
American  Public  Law."  All  of  the  States  represented  (including  the  United  States), 
except  Chile,  voted  in  favor  of  these  declarations.  Alvarez,  "Latin  America  and 
Intemational  Law,"  in  3  i4.  /.  (1909),  329;  and  QutsaAa.,  ArbUration  in  Latin 
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gatory  arbitration^  were  proposed  at  the  Hague  Conferences 
of  1899  and  1907 ;  but  they  were  defeated,  owing  mainly  to  the 
opposition  of  Germany.  In  its  Final  Act,  the  Conference  of 
1907  declared  that  it  was  "  unanimous :  (i)  In  admitting  the 
principle  of  compulsory  arbitration.  (2)  In  declaring  that 
certain  disputes,  in  particular  those  relating  to  the  interpretation 
treaties  and  application  of  the  provisions  of  international  agree- 

America  (1907),  15-43.  Sec  Supplement  to  1  A.  J.  (1907),  299,  for  a  Treaty  of 
Obligatory  Arbitration  between  nine  Latin-American  States;  said  Ibid.,  for  Treaty 
of  Arbitration  of  Pecimiary  Claims  between  the  United  States  and  sixteen  Latin- 
American  States. 

*^  At  the  Hague  Peace  Conference  of  1899,  Russia  proposed  inclusive  obligatory 
arbitration  for  pecuniary  claims  and  disputes  relating  to  the  interpretation  or 
Implication  of  about  twelve  different  kinds  of  treaties,  i  Scott,  321  ff->  803  ff.  A 
majority  of  States  voted  in  favor  of  these  proposals,  which  were  dropped  on  ac- 
count of  the  opposition  of  Germany.  Nevertheless,  the  Powers  reserved  to  them- 
selves the  right  of  concluding  new  treaties  of  obligatory  arbitration,  i  H.  C. 
(1899),  Art.  19.    There  followed  a  perfect  avalanche  of  arbitration  treaties. 

In  1907  a  similar  but  larger  list  of  about  thirty  specified  subjects,  based  on  the 
proposals  of  Portugal,  was  discussed.  "Of  the  twenty-four  classes  voted  on  by 
the  conunittee,  only  eight  received  a  majority  vote. .  .  .  The  vote  in  the  com- 
mission resulted  in  thirty-three  ayes  and  eleven  noes  for  some  list  of  classes, 
and  thirty-one  ayes  and  thirteen  noes  for  the  proposed  list."  Hull,  in  2  i4.  /.,  736 
andn. 

The  Anglo-American  project  of  exclusive  obligatory  arbitration  was  based  on 
the  prevailing  type  of  treaty  as  concluded  between  France,  Great  Britian,  the 
United  States  and  other  leading  Powers.  It  provided  that  "differences  of  a  legal 
nature  and,  primarily,  those  relating  to  the  interpretation  of  treaties  existing  be- 
tween two  or  more  of  the  Contracting  Nations,  which  may  arise  between  them  in  the 
future  and  which  cannot  be  settled  by  diplomatic  means,  shall  be  submitted  to 
arbitration,  on  condition,  however,  that  they  do  not  involve  the  vital  interests, 
independence,  or  honor  of  either  of  the  said  nations,  and  that  they  do  not  affect 
the  interests  of  other  nations  not  concerned  in  the  dispute."  (Each  nation  is  its 
own  judge  as  to  whether  the  dispute  faUs  within  any  of  these  of  excepted  categories.) 

To  this  project  there  were  added  the  eight  classes  of  inclusive  arbitration  agreed 
to  in  committee.  The  whole  project  was  adopted  in  commission  by  a  vote  of 
thirty-two  against  nine,  with  three  abstentions.  But  since  the  opposition  included 
Germany  and  Austria,  it  was  dropped,  much  to  the  disgust  of  Mr.  Choate,  the 
head  of  the  American  delegation,  who  said :  "The  minority  has  been  so  feeble  that 
one  could  almost  count  its  number  upon  the  fingers  of  a  single  hand." 

On  Obligatory  Arbitration  at  the  Hague  Conferences,  see  Andr6,  De  Varbitrage 
obligatoire  (1903);  Higgins,  The  Hague  Peace  Conferences,  82-84;  Holh,  Peace 
Conference,  227-231 ;  Hull,  The  Two  Hague  Conferences,  297-348 ;  *  Ibid,,  in  2  A.  J. 
(1908),  731*742;  Fried,  Die  zweite  Haager  Konferenz,  39-119;  Lamasch,  in  4 
(1910),  83-94;  L^monon,  La  seconde  conference,  1 21-187;  Nippold,  Die  gtmte 
Haager  Friedens-Konferens  (1908),  §§  5-8;  Pari.  Papers,  Misc.  No.  4  (1908), 
351-433 ;  "  Report  of  Baron  GuiUaume,"  in  i  Actes  et  doc.  de  la  deux,  confer., 
455-552 ;  *  I  Scott,  The  Hague  Peace  Conferences,  ch.  7 ;  ♦  Ibid.,  American  Addresses 
«/  the  Hague,  34-68;  Stoika,  Varbitrage  obligatoire,  chs.  2-3. 
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ments,  may  be  submitted  to  compulsory  arbitration  without 
any  restriction."  *• 

But  the  Conference  of  1907  went  one  step  beyond  this  platonic 
declaration.  It  practically  prescribed  obligatory  arbitration 
in  one  class  of  cases. 

The  so-called  Porter  Convention,  or  "  Convention  respecting 
the  Limitation  of  the  Employment  of  Force  for  the  Recovery  of 
Contract  Debts,"  declares : 

"  The  Contracting  Powers  agree  not  to  have  recourse  to  armed 
force  for  the  recovery  of  contract  debts  claimed  from  the  Govern- 
ment of  one  country  by  the  Government  of  another  country  as 
being  due  to  its  nationals.  This  undertaking  is,  however,  not 
applicable  when  the  debtor  State  refuses  or  neglects  to  reply 
to  an  offer  of  arbitration,  or,  after  accepting  the  o£Fer,  renders 
a  campromis  impossible,  or,  after  the  arbitration,  fails  to  submit 
to  the  award."  *• 

**  F.  A.  (Final  Act,  1907),  Higgiiis,  67 ;  or  2  Soott,  287. 

*»  2  H.  C.  (1907),  Art.  I.  Cf.  supra,  S  157. 

By  referring  to  the  Table  of  Signatures  appended  to  the  Hague  Conventions  of 
1907  (see  Higgins,  530-531,  or  2  Scott,  529),  it  maybe  noted  that  only  thirty-four 
States  had  signed  this  Convention  by  June  30,  1908  —  the  final  date  set  for 
signatures  of  their  plenipotentiaries.  Among  the  ten  who  did  not  sign  are  Brazfl, 
China,  and  Venezuela.  Many  of  the  Contracting  Powers  signed  under  such  reser- 
vations (see  Higgins  191-193,  534-536,  and  2  Scott,  533-535)  as  somewhat  to 
weaken  its  force.  Yet  it  may  be  regarded  as  binding  upon  nearly  all  the  States 
of  Europe  and  America. 

By  referring  to  the  Table  of  Ratifications  in  5  il.  /.  (19x1),  769-770,  it  will  be 
seen  that  only  fourteen  States  had  ratified  this  (Convention,  but  these  included 
most  of  the  leading  ones. 

It  may  be  noted  that  the  so-called  Porter  Convention  is  at  once  broader  and 
narrower  than  the  famous  Drago  Doctrine  —  broader  in  that  it  includes  public 
loans  as  well  as  ordinary  contract  debts,  and  narrower  in  that  it  does  not  absolutely 
forbid  the  used  of  force  in  the  collection  of  public  debts.  It  is  narrower  than  the 
Calvo  Doctrine,  which  forbids  even  diplomatic  intervention  as  a  means  of  collecting 
all  pecuniary  debts,  except  as  a  final  resort  It  should  be  observed  that  the  (Con- 
vention does  not  authorize  or  sanction  the  use  of  force  in  any  case. 

On  the  Caho  and  Drago  Doctrines  (cf.  supra,  pp.  162-163  ^')  ^^^  ^®  Porter  Con- 
ventian,  see  especially:  Barclay,  Problems  in  Int.  Law  and  Diplomacy,  11 5-1 22; 
I,  3,  and  6  Calvo,  §{  no,  185-206,  1280-1297,  256;  *  Drago,  "State  Loans,''  etc., 
in  I  il.  /.  (1907),  692-726;  Ibid,,  Cobro  coercitivo  de  duedas  publicas  (1906); 
^Hershey,  "The  Calvo  and  Drago  Doctrines,"  in  r  i4.  /.  (1907),  26-45;  *Hi^iiis, 
The  Hague  Peace  Conferences,  180-197;  Ltoonon,  La  seconde  conference,  97-120; 
^  Moulin,  La  doctrine  de  Drago  (with  comprehensive  bibliography) ;  Ibid,,  in  14 
R.  2>.  /.  P.  (1907),  417  ff.;  Scott  (G.  W.),  in  183  No,  Am,  Review  (1906),  6o2-6ro; 
Ibid.^  in  2  A.J.  (1908),  7&-g4 ;  *  z  Soott  (J.  B.),  The  Hague  Peace  Conferences,  ch.  8 ; 
and  SHyo,  La  doctrina  Drago  (1911). 
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314.  The  So-called  Pennanent  Court  of  Arbitration  at  The 
Hague.  —  The  idea  of  a  pennanent  International  Court  or 
Tribunal  had  long  been  a  favorite  theme  with  publicists.*'  It 
was  at  last  partially  realized  in  1899,  and  some  further  improve- 
ments in  its  organization  and  procedure  were  effected  in  1907. 

The  Convention  for  the  Pacific  Settlement  of  International 
Disputes  of  1907  declares : 

"  With  the  object  of  facilitating  an  immediate  recourse  to 
arbitration  for  international  differences,  which  it  has  not  been 
possible  to  settle  by  diplomacy,  the  Contracting  Powers  undertake 
to  maintain  the  Pennanent  Court  of  Arbitration,  as  established  by  the 
First  Peace  Conference,  accessible  at  all  times,  and  acting,  unless 
otherwise  stipulated  by  the  parties,  in  accordance  with  the  rules  of 
procedure  inserted  in  the  present  Convention.  The  Permanent 
Court  is  competent  for  all  arbitration  cases,  imless  the  parties 
agree  to  institute  a  special  Tribunal."  *^ 

The  following  is  the  mode  prescribed  for  the  selection  of 
arbitrators : 

"  Each  Contracting  Power  selects  four  persons  at  the  most,  of 
known  competency  in  questions  of  International  Law,  of  highest 
moral  reputation,  and  disposed  to  accept  the  duties  of  arbitrator. 
The  persons  thus  selected  are  inscribed,  as  members  of  the  Court, 
in  a  list  which  shall  be  notified  to  all  the  Contracting  Powers  by 
the  Bureau.^  .  .  .  The  members  of  the  Court  are  appointed  for  a 
term  of  six  years.    Their  appointments  are  renewable."  " 

'°  For  a  histoiy  and  development  of  this  idea,  see  especially  the  remarkable  works 
of  Kamarowsky,  Le  tribunal  inUrmUional  (1887);  M^rignhac,  L'arbUrage  ini. 
(189s) ;  and  Descamps,  in  28  R.  D,  I,  (1896),  5-75.  The  latter's  "  Essai  sur  Torgani- 
zation  de  Tarbitrage  international  "  appears  to  have  made  a  particularly  favorable 
impression  on  the  conference  of  1899  amongst  the  documents  of  which  it  lies  incor- 
porated. 

'^  I  H.  C.  (1907),  Arts.  41  and  43.  Cf,  z  H.  C.  (1899),  Arts.  30  and  31.  Hie 
phrase  set  in  italics  was  added  in  1907. 

**  An  International  Bureau  was  created  to  serve  as  registry  or  record  office  for 
the  Court.  "It  is  the  channel  for  communications  relative  to  the  meetings  of  the 
Court ;  it  has  chaige  of  the  archives  and  conducts  all  the  administrative  busi- 
ness. ..."    I  H.  C.  (1907),  Art.  43.    See  also  Arts.  46-50,  and  63. 

"The  Permanent  Administrative  Council ,  composed  of  die  diplomatic  rqiiesen- 
tatives  of  the  Contracting  Powers  accredited  to  the  Hague  and  of  the  Netheriand 
Minister  for  Foreign  Affairs,  who  acts  as  President,  is  charged  with  the  directioo 
and  control  of  the  International  Bureau.''    Ibid.y  Art  49. 

»  I  H.  C.  (1899),  Art  44.    C/.  X  H.  C.  (1899),  Art.  23. 
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When  the  Contracting  Powers  desire  to  have  recourse  to  the 
so-caUed  Permanent  Court  for  the  settlement  of  a  particular 
difference,  they  must  choose  arbitrators  from  this  list.^ 

"  Failing  the  agreement  of  the  parties  on  the  composition  of  the 
Arbitration  Tribimal,  the  following  course  shall  be  pursued : 

'^  Each  party  appoints  two  arbitrators,  of  wham  one  only  can  he 
its  national  or  chosen  from  among  the  persons  who  have  been  se- 
lected by  it  as  members  of  the  Permanent  Court.  These  arbitrators 
together  choose  an  umpire.  If  the  votes  are  equally  divided, 
the  choice  of  the  umpire  is  intrusted  to  a  third  Power,  selected  by 
agreement  between  the  parties.  If  an  agreement  is  not  arrived 
at  on  this  subject,  each  party  selects  a  different  Power,  and  the 
choice  of  the  umpire  is  made  in  concert  by  the  Powers  thus 
selected. 

''  //,  within  two  months^  time,  these  two  Powers  cannot  come  to 
an  agreement,  each  of  them  presents  two  candidates  taken  from  the 
list  of  members  of  the  Permanent  Court,  exclusive  of  the  members 
selected  by  the  parties  and  not  being  nationals  of  either  of  them. 
Which  of  the  candidates  thus  presented  shall  be  umpire  is  deter- 
mined by  lot.^ 

315.  The  Hague  Code  of  Procedure.  —  The  Hague  Conference 
of  1899  also  formulated  quite  an  elaborate  code  of  procedure, 
modeled  largely  on  that  adopted  by  the  Institute  of  Inter- 
national Law  in  1875,"  consisting  of  twenty-eight  articles.  It 
was  revised  and  considerably  enlarged  in  1907,*^  and  a  short  code 


«< 


'The  membets  of  the  tribunal,  in  the  exercise  of  their  duties  and  out  of  their 
own  countiy,  enjoy  diplomatic  privileges  and  immunities."  z  H.  C.  (1899  and 
1907),  Arts.  28  and  46. 

**  For  a  list  of  members  of  the  Court  in  1910,  see  Supplement  to  4  A.  /.,  364-278. 

**  z  H.  C.  (1907),  Art.  45.  The  iialiciud  portions  of  this  article  were  added  in 
1907.    Cf.  1  H.  C.  (1899),  Art.  24. 

**  See  Tableau  ghUral,  134-132;  or  i  Annuaire,  45,  84, 126. 

"  1  H.  C.  (1907),  Arts.  51-85.    Cf.  I  H.  C.  (1899),  Arts.  50-57. 

"  Unless  the  compromis  has  specified  the  languages  to  be  used,  the  question  shall 
be  decided  by  the  Tribtmal."    Art.  61. 

''Art  37  of  the  Convention  of  1899  left  it  to  the  absolute  discretion  of  the 
parties  to  employ  such  agents  and  counsel  as  they  wished.  This  freedom  seems  to 
have  been  abused  by  some  of  the  parties  in  employing  as  counsel  members  of  the 
T?agw<»  Tribunal  itself,  thus  inviting  severe  criticism  in  some  quarters.  In  view  of 
this  danger,  the  German  amendment  to  Article  63  was  adopted :  'The  members  of 
the  Permanent  Court  may  not  act  as  agents,  counsel,  or  advocates  except  on  behalf 
of  the  Power  which  appointed  th«n  members  of  the  Court.'"    Hershey,  in 

2   A,  J.y  45. 
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for  arbitration  by  a  more  summary  procedure  added.**  Thus,  the 
nations  are  freed  from  the  necessity  of  framing  rules  of  pro- 
cedure for  each  and  every  controversy. 

316.  Defects  of  the  Hague  Tribunal  or  Court  of  Arbitration.  — 
Though  this  so-called  Permanent  Court  of  Arbitration  is  a  great 
step  in  advance,  its  constitution  and  organization  are  obviously 
very  defective.  In  the  first  place  it  is  not  even  a  Court,  but  rather 
a  panel  or  list  of  judges.  The  so-called  Court  is  wanting  in  cohe- 
sion, continuity,  and  independence.  Litigation  is  slow  and  ex- 
pensive. During  the  period  between  the  meeting  of  the  two  Hague 
Conferences  of  1899  and  1907,  the  Hague  Tribimal  or  Court  of 
Arbitration  was  only  called  into  existence  upon  four  occasions.^ 

This  article  is  still  objectioiiable  as  it  stands.  Members  of  the  Court  should 
have  been  excluded  altogether  from  service  as  counsel,  as  the  United  States  proposed. 
I  Scott,  394. 

Discussions  are  to  be  ''public,  if  it  be  so  decided  by  the  Tribunal,  with  the  assent 
of  the  parties."    Art.  66. 

"The  deliberations  of  the  Tribunal  take  place  in  private  and  the  proceedinis 
remain  secret.  All  questions  are  decided  by  a  majority  of  the  members  of  the 
Tribunal.  The  award  must  state  the  reasons  on  which  it  is  based."  Arts.  78  aiKf 
79.  "  Each  party  pays  its  own  expenses  and  an  equal  share  of  those  of  the  Tribunal." 
Art.  85. 

On  the  Convention  for  ike  Pacific  Settlement  of  International  Disputes^  see  t 
Actes  et  doc,  de  la  deux,  confir.y  399-454;    Barclay,  Problems,  etc.,   9-4S.  191 1 
Descamp,  in  32  R.  D,  I,  (1900),  117,  270, 353, 498;  Hershey,  in  2  A.  J.  (1908),  29- 
49 ;    Higgins,  The  Tivo  Hague  Conferences,  95-1 79 ;  Rolls,  The  Peace  ConferhiUy  ch.  5 
Hiill,  The  Two  Hague  Conferences,  267  ff. ;     L6monon,  La  seconde  conference,  69  ff. 
I  M6rignhac,  Traits,  54  ff . ;    Meurer,  Die  Zwiete  Haager  Friedenskonfereni,  TeQ  I 
z  Ibid.,    Die  Haager  Friedenskonferens  (1905);  3  Nys,  §  12;  Ibid.,  in  SUD.I, 
(2d  series),  s  ff. ;  2  Oppenheim,  §§  19-25;  Pari,  Papers,  Misc.  No.  4  (1908),  302- 
351 ;    I  Scott,  The  Hague  Peace  Conferences,  ch.  6. 

**  I  H.  C.  (1907),  Arts.  86-90.  "Each  of  the  parties  at  variance  appoiiits  an 
arbitrator.  The  two  arbitrators  thus  selected  choose  an  umpire.  ..."  Art  87. 
This  procedure  is  designed  to  aid  in  the  solution  of  disputes  of  a  special  or  technical 
character.    It  is  more  simple,  rapid  and  inexpensive. 

**  I.  The  first  case  was  that  of  the  Pious  Fund  of  the  Calif omias.  It  supports 
the  important  principle  of  res  judicata  in  public  law.  For  the  protocol  and  text  of 
the  award,  see  2  ^4.  /.  (1908),  893-902.    See  also  i  Cobbett,  23-27. 

2.  The  Claims  v.  Venezuela  (1904)  for  preferential  treatment  on  the  part  of 
Great  Britain,  Germany,  and  Italy,  who  had  blockaded  Venezuelan  ports  and  thus 
obtained  a  recognition  of  their  claims.  The  Tribimal  decided  in  favor  of  these 
claimants  over  against  those  who  had  not  used  force,  thus  establishing  an  unfortu- 
nate precedent  in  favor  of  the  use  of  force  in  sudi  cases.  The  decision  is  bad 
both  in  law  and  morals.  For  the  protocols  and  text  of  this  award,  see  op.  cit,,  902- 
91 1.     See  also  Mallarm6,  in  13  R,  D.  I.  P.  (1906),  432  ff. ;  and  Moore,  Digest,  §  967* 

3.  The  Perpetual  Leases  of  European  Powers  in  Japan  (1905).  Hdd  that  these 
leases  exempt  the  lands  and  all  buildings  constructed  on  them  from  '^  aQ  imposts. 
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The  formation  of  a  system  of  international  jurisprudence  by  such 
means  is  manifestly  impossible. 

317.  The  Proposed  Court  of  Arbitral  Justice.  —  To  remedy 
these  defects  and  provide  the  nations  with  a  real  Permanent  Court 
for  the  settlement  of  judicial  disputes,  the  second  Hague  Con- 
ference, mainly  through  the  efforts  of  the  American  delegation, 
attempted  to  create  a  so-called  "  Court  of  Arbitral  Justice." 
But  their  labors  were  only  partially  successful.  A  Draft  Con- 
vention providing  for  the  organization,  jurisdiction,  and  pro- 
cedure of  such  a  Court  was  elaborated  and  readily  adopted  in 
plenary  session,^  but  the  Conference  was  imable  to  agree  upon 
a  mode  of  selection  for  the  appointment  of  judges.^ 


taxes,  chaiiges,  contributioDS,  or  conditions  whatsoever  other  than  those  eipressly 
stipulated  in  the  leases  in  question."    2  A,  /.  (1908),  911--921. 

4.  The  Muscat  Dhows  Case  (1905),  which  is  unimportant.  See  a  A.  /.  (1908), 
933  ff.,  and  Bressonnet,  in  13  R.  D.  I.  F.,  (1906),  145  ff. 

On  these  cases  generally,  see  Higgins,  op,  cit.,  44-50;  i  M^rignhac,  Traili,  558- 
574;  I  Scott,  312  fiF. ;  Smith  and  Sibley,  280-283. 

There  have  been  several  additional  decisions  rendered  by  the  Hague  Tribunal 
since  1907.  On  the  Casablanca  Incident  (which  involved  a  trivial  but  dangerous 
controversy  between  France  and  Germany,  growing  out  of  aUeged  aid  given  to  for- 
eign deserters  from  the  French  legation  in  Morocco  by  the  German  Consul),  see 
3  A.  J.  (1909),  176-178,  698-701,  755-760,  946;  and  Gidel,  in  17  J^  Z>.  /.  P.  (1910), 
326-407. 

This  case  is  particularly  interesting  inasmuch,  as  in  the  solution  of  the  North 
Sea  Incident  (see  supraf  pp.  326-327  n.),  the  arbitrators  were  empowered  to  dedde 
the  questions  of  fact  as  well  as  those  of  law.  The  decision  appears  to  have  been  a 
Scotdi  verdict.  The  German  consulate  committed  "a  grave  and  manifest  error," 
but  it  was  not  held  responsible. 

Other  important  cases  dedded  since  1907  have  been  those  of  the  North  Atlantic 
Coast  Fisheries  (1910),  in  4  A,  /.,  948-1000,  5  Ibid,,  1-35;  The  Orinoco  Steamship 
Co.  Case  (1910),  5  Ibid.,  35-65,  230-235;  and  the  Savarkar  Case  (191 1),  5  Ibid., 
208-210,  and  18  R.  D.  I.  F.  (191 1),  303  ff. 

^  Upx>n  the  final  vote,  there  were  thirty-six  yeas  and  six  abstentions.  A  num- 
ber of  States  made  reservations  to  the  effect  that  the  principle  of  the  legal  equality 
of  States  be  recognized  in  the  composition  of  the  Court.    Higgins,  517. 

^  There  were  three  methods  of  selection  proposed:  (i)  A  system  of  rotation 
practically  identical  with  that  adopted  for  the  International  Prize  Court  (see  infra, 
§  528}.  This  plan  was  pr(^)osed  and  ably  defended  by  Messrs.  Choate  and  Scott  of 
the  American  delegations.  According  to  the  revised  American  project,  the  judges 
(seventeen  in  number)  were  to  represent  the  leading  nations,  main  languages,  and 
the  various  judicial  systems  of  the  world.  The  eight  leading  nations  or  World 
Powers  (Great  Britain,  the  United  States,  Germany,  Russia,  Japan,  France,  Aus- 
tria-Htmgary,  and  Italy)  were  to  be  represented  by  judges  sitting  during  their  full 
term  of  appointment  for  twelve  years,  the  judges  from  the  lesser  States  sitting  in 
rotation  for  periods  varying  from  one  to  ten  years.    See  Table,  in  i  Scott,  823-825. 
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This  Project  was  annexed  to  the  following  wish  e2[pressed  by 
the  Conference : 

"  The  Conference  calls  the  attention  of  the  Signatory  Powers 
to  the  advisability  of  adopting  the  annexed  draft  Convention 
for  the  creation  of  a  Judicial  Arbitration  Court,  and  of  bringing 
it  into  force  as  soon  as  an  agreement  has  been  reached  respect- 
ing the  selection  of  the  judges  and  the  constitution  of  the 
Court."  ^ 

The  Proposed  Judicial  Arbitration  Court  is  to  be  "com- 
posed of  judges  representing  the  various  judicial  systems  of  the 
world,  and  capable  of  insuring  continuity  in  arbitral  juris- 
prudence." The  judges  and  deputy  judges  shall  be  "  chosen  from 
persons  of  the  highest  moral  reputation,  and  all  fulfilling  condi- 
tions qualifying  them,  in  their  respective  countries,  to  occupy 
high  legal  posts,  or  be  jurists  of  recognized  competence  in  matters 
of  International  Law."  They  shall  be  appointed  for  a  term  of 
twelve  years.^ 

"The  Court  annually  nominates  three  judges  to  form  a  special 
Delegation  and  three  more  to  replace  them  if  the  former  are 

This  plan  encountered  the  unyielding  opposition  of  the  smaUer  States,  headed  by 
their  vigorous  champion,  M.  Barbosa,  head  of  the  Brazilian  delegation. 

(2)  A  S3rstem  based  upon  the  idea  of  the  absolute  equality  of  States  proposed 
by  Brazil.  According  to  this  project  (which  was  not  seriously  considered),  there 
were  to  be  as  many  judges  as  there  are  States,  i.e.  forty-six  judges  divided  into 
three  groups,  each  group  to  sit  by  rotation  during  a  period  of  three  years. 

(3)  A  system  of  election  proposed  by  the  United  States.  According  to  this  plan, 
each  State  was  to  select  a  candidate  whose  name  should  be  sent  in  to  the  International 
Bureau  at  The  Hague.  This  Bureau  should  then  transmit  a  list  of  the  forty-six 
persons  thus  designated  to  the  Minister  of  Foreign  Affairs  of  each  country,  with  the 
request  that  he  check  the  names  of  fifteen  of  the  candidates.  Those  receiving  the 
highest  number  of  votes  were  to  form  the  Court  during  a  period  of  twelve  years. 
This  system,  which  would  appear  to  meet  the  tests  both  of  equality  and  sovereignty, 
was,  however,  objectionable  to  the  smaller  as  well  as  to  the  larger  States. 

For  a  discussion  of  these  various  systems,  see  especially  2  Scott,  457-459. 

«  F.  A.  (Final  Act)  of  H.  C.  (1907),  in  Higgins,  67-69;  2  Scott,  289;  or  Whit- 
tuck,  88.  On  Oct.  18, 1900,  Secretary  Knox  suggested  to  the  Powers  that  the  Inter- 
national Prize  Court  be  invested  witii  the  functions  of  a  Court  of  Arbitral  Justice. 

«  D.  C.  (Draft  Convention)  of  H.  C.  (1907),  Arts.  1-3.  See  Higgins,  498  ff.; 
2  Scott,  291  ff. ;  or  Whit  tuck,  220  ff. 

It  should  especially  be  noted  that  the  proposed  Court  shaU  be  ''without  deroga- 
tion'' to  the  Hague  Tribunal  or  so-called  Permanent  Court  of  Arbitration.  It 
appears  to  have  been  the  idea  of  its  promoters  that  the  new  Court,  "though  compe- 
tent to  deal  with  all  cases  submitted  to  it"  (Art.  17),  would  be  particularly  adsf^ 
to  the  trial  of  purely  judicial  disputes,  and  that  the  Hague  Tribunal  might  serve 
for  the  settlement  of  political  differences  capable  of  such  settlement. 
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unable  to  act."  This  election  is  by  ballot  and  plurality  vote.^ 
The  judges  are  to  receive  an  annual  salary  of  6000  Netherland 
florins  (nearly  $2400) ,  together  with  a  further  allowance  of 
100  florins  per  diem  when  in  the  exerdse  of  their  duties,  and 
traveling  expenses.*** 

"  The  Court  meets  in  session  once  a  year.  The  session  opens 
on  the  third  Wednesday  in  June  and  lasts  imtil  all  the  business 
on  the  agenda  has  been  transacted."  ^ 

The  Delegation  is  competent:  (i)  To  decide  all  cases  of 
arbitration  submitted  to  it.  (2)  To  perform  the  functions  of  a 
Conmiission  of  Inquiry.  (3)  To  settle  the  compromis  if  the 
parties  so  agree  (or  even  at  the  request  of  one  of  the  parties  in 
certain  cases)  .*^ 

318.  The  Finality  of  the  Award  in  Arbitration.  —  It  is  generally 
agreed  that  an  arbitral  award,  properly  made  and  duly  pro- 
noxmced,  is  final  and  binding,  unless  otherwise  stipulated  in  the 
agreement    (compromis).^     But   there   are   certain   conditions 

^  D.  C,  Art.  6.    This  idea  of  a  Delegation  was  proposed  by  Russia. 

^  Ibid.,  Art.  9.  ''These  emoluments  are  included  in  the  general  expenses  of  the 
Court  dealt  with  in  Article  31,  and  are  paid  through  the  International  Bureau. .  .  ." 

**  Art.  14.  But  ''the  Court  does  not  meet  in  session  if  the  Delegation  considers 
that  such  meeting  is  unnecessary.  However,  when  a  Power  is  party  in  a  case  actu- 
ally pending  before  the  Court,  the  pleadings  in  which  are  closed,  or  about  to  be 
dosed,  it  may  insist  that  the  session  be  held.  When  necessary,  the  Delegation  may 
summon  the  Court  in  extraordinary  session." 

*'  D.  C,  Arts.  17-19.  Cf.  I  H.  C.  (1907),  Arts.  52-54.  "Each  of  the  parties 
concerned  has  the  right  to  nominate  a  judge  of  the  Court  to  take  part,  with  power 
to  vote,  in  the  examination  of  the  case  submitted  to  the  Delegation.  If  the  Dele- 
gation acts  as  a  Commission  of  Inquiry,  this  task  may  be  intrusted  to  persons  other 
than  the  judges  of  the  Court."    Art.  20. 

For  rules  of  procedure,  see  Arts.  22-30.  In  general,  the  rules  of  i  H.  C.  are  to  be 
foDowed.    See  supra,  §  315. 

On  the  proposed  Court  of  Arbitral  Justice,  see  i  and  2  Actes  ti  doc,  de  la  deux, 
conf^.,  S32-SS5,  347-398,  144-161,  309-32S,  33i-35i,  59^-630, 1031-1070;  Fried, 
Die  sweite  Haager  Konferenz,  98-119;  Higgins,  The  Hague  Peace  Conferences, 
498-517;  Hull,  The  Two  Hague  Conferences,  410-426;  L^onon,  La  seconde 
amfirence,  220-279;  Nippold,  Die  sweite  Haager  Friedens  Konferenz,  i.  Teil, 
Das  Prozessrecht  (1908),  §9;  •Scott,  The  Hague  Peace  Conferences,  ch.  9;  Ibid., 
m  2  A.  J.  (1908),  772-810;   Ibid.,  American  Addresses,  etc.,  77-111. 

^  "The  award,  duly  pronounced  and  notified  to  the  agents  of  the  parties,  settles 
the  dispute  definitely  and  without  appeal.  Any  dispute  arising  between  die  par- 
ties as  to  the  interpretation  and  execution  of  the  award  shall,  in  default  of  agree- 
ment to  the  contrary,  be  submitted  to  the  decision  of  the  Tribimal  which  pronounced 
it.  The  parties  may  in  the  compromis  reserve  the  right  to  demand  the  revision  of 
the  award."     i  H.  C.  (1907),  Arts.  81-83.    See  Art.  83  for  the  conditions  under 

which  the  demand  for  a  revision  of  the  award  may  be  made, 
z 
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under  which  an  arbitral  verdict  is  not  binding,  e.g.  if  the  arbi- 
trators have  been  bribed  or  coerced,  if  they  have  exceeded  thdr 
instructions,  or  in  case  of  fraud.^ 

319.  The  Scope  of  Arbitration.  —  There  has  been  much  con- 
troversy as  to  the  possible  scope  of  arbitration.  Theoretically 
this  method  is  applicable  to  any  international  difference,  but 
practically  it  is  much  easier  of  application  in  the  settlement  of 
disputes  of  a  legal  nature.^ 

It  is  customary,  in  treaties  of  arbitration,  to  exclude  questions 
involving  national  honor,*^  vital  interests,**  or  independence,"  as 
also  questions  affecting  the  interests  of  third  Powers.**   The 

In  the  case  of  La  Ninfa  (1896),  75  Fed.  513,  and  Scott,  Cases,  443,  it  was  held 
that  an  arbitral  award  ''is  to  be  construed  as  a  treaty  which  has  become  final.  K 
treaty,  when  accepted  and  agreed  to,  becomes  the  supreme  law  of  the  land.  It  bmds 
courts  as  much  as  an  Act  of  Congress." 

^  There  have  been  comparatively  few  cases  in  which  arbitral  awards  have  been 
set  aside  or  even  seriously  questioned.  For  some  instances  of  improper  awards, 
see  Clarke,  in  i  i4.  /.  (1907),  361  ff.    See  also  6  Moore,  Digest,  §{  1081-X083. 

On  Les  sanctions  de  VarhUrage  int.,  see  Dumas  (1905). 

'^  This  view  obtained  official  recognition  at  The  Hague  Conferences. 

"In  questions  of  a  legal  nature,  and  especially  in  the  interpretation  or  applica- 
tion of  International  Conventions,  arbitration  is  recognized  by  the  Contracting 
Powers  as  the  most  efiFective,  and,  at  the  same  time,  the  most  equitable  means  o( 
settling  disputes  which  diplomacy  has  failed  to  settle.  Consequently ,  it  wmid  be 
desirable  that,  in  disputes  regarding  the  above-mentioned  questions,  the  Contracting 
Powers  should,  if  the  case  arise,  have  recourse  to  arbitration,  in  so  far  as  circumstances 
permit:'  i  H.  C.  (1907),  Art.  38.  The  italicized  part  of  this  article  was  added  in 
1907. 

^  There  is  a  growing  sentiment  in  favor  of  admitting  so-oalled  questions  of 
''honor"  to  arbitration.  Indeed,  there  is  no  sound  reason  for  excluding  them. 
They  are  of  a  nature  particularly  susceptible  of  arbitration  when  diplomacy  or  medi- 
ation fails. 

"*  The  phrase  "vital  interests"  is  nowhere  adequately  explained.  But  the  fact 
that  it  is  vague  does  not  prove  that  the  difficulty  is  not  a  real  one.  It  ci  course 
refers  to  questions  of  a  far-reaching  political,  economic,  or  sodal  character.  IHusr 
trations  may  be  found  in  the  various  applications  of  the  Monroe  Doctrine,  or  in  a 
study  of  such  recent  wars  as  those  between  Russia  and  Japan,  and  Spain  and  the 
United  States.    Fundamental  racial  differences  may  also  be  involved. 

••  M6rignhac  {De  V arbitrage  int.,  Nos.  188-193)  points  out  that  the  exclusioo  of 
questions  relating  to  integrity  and  independence  is  not  in  the  interest  of  the  smaller 
States.  He  only  admits  exceptions  to  the  practicability  of  arbitration  in  two  cases : 
in  case  of  differences  between  a  civilized  and  a  barbarous  nation,  and  between  an 
established  government  and  insurgents. 

^  A  typical  treaty  is  that  between  France  and  the  United  States  (1908). 

"  Differences  which  may  arise  of  a  legal  nature,  or  relating  to  the  inteipretatioD 
of  treaties  existing  between  the  two  Contracting  Parties,  and  which  it  may  not  have 
been  possible  to  settle  by  diplomacy,  shall  be  referred  to  the  Permanent  Court  of 
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Arbitration  established  at  The  Hague  by  the  Convention  of  July  29,  1899,  provided, 
nevertheless,  they  do  not  affect  the  vital  interests,  the  independence,  or  the  honor 
of  the  two  Contracting  States,  and  do  not  concern  the  interests  of  third  parties." 
Art  X.  For  text,  see  2  Supplement  to  A.  /.  (1908),  396.  For  nine  such  treaties, 
see  Ibid.,  296-336. 

A  very  interesting  attempt  to  evade  or  solve  the  difficulties  encountered  by  the 
"  honor  "  and  "  vital  interests  "  problems  is  that  presented  by  Art.  I  of  the  draft  of  a 
treaty  recently  (191 1),  negotiated  between  Great  Britain  and  the  United  States, 
but  mutilated  by  the  Senate  in  19 12.   A  similar  treaty  was  negotiated  with  France. 

'*  AH  differences  hereafter  arising  between  the  High  Contracting  Parties,  which  it 
has  not  been  possible  to  adjust  by  diplomacy,  relating  to  international  matters  in 
which  the  High  Contracting  Parties  are  concerned  by  virtue  of  a  claim  of  righit 
made  by  one  against  the  other,  under  treaty  or  otherwise,  and  which  are  justiciable 
in  their  nature  by  reason  of  being  susceptible  of  decision  by  the  applicalion  of  the 
principles  of  law  and  equity ^  shall  be  submitted  to  the  Permanent  Court  of  Arbitration 
established  at  The  Hague  by  the  Convention  of  October  18, 1907,  or  to  some  other 
arbitral  tribunal,  as  may  be  decided  in  each  case  by  special  agreement,  which  special 
agreement  shall  provide  for  the  organization  of  such  tribunal  it  necessary,  define 
the  scope  of  the  powers  of  the  arbitrators,  the  question  or  questions  at  issue,  and 
settle  the  terms  of  reference  and  the  procedure  thereunder  (Art.  I,  par.  i).  .  .  . 

"The  High  Contracting  Parties  further  agree  to  institute,  as  occasion  arises,  and 
as  hereinafter  provided,  a  Joinl  High  Commission  of  Inquiry,  to  which,  upon  the 
request  of  either  party,  shall  be  referred,  for  impartial  and  conscientious  investiga- 
tion, any  controversy  between  the  parties  within  the  scope  of  Article  I,  before  such 
controversy  has  been  submitted  to  arbitration,  and  also  any  other  controversy 
hereafter  aiisrng  between  them,  even  if  they  are  not  agreed  that  it  falls  within  the 
scope  of  Article  I ;  provided,  however,  thai  such  reference  may  be  postponed  until  the 
expiration  of  one  year  after  the  date  of  the  formal  request  therefor,  in  order  to  afford  an 
opportunity  for  diplomatic  discussion  and  adjustment  of  the  question  in  controversy, 
if  either  party  dedres  such  postponement. 

"Whenever  a  question  or  matter  of  difference  is  referred  to  the  Joint  High  Com- 
mission of  Inquiry,  as  herein  provided,  each  of  the  High  Contracting  Parties  shall 
designate  three  of  its  nationals  to  acts  as  members  of  the  Commission  of  Inquiry  for 
the  purpose  of  such  reference ;  or  the  Commission  may  be  otherwise  constituted  in 
any  particular  case  by  the  terms  of  reference,  the  membership  of  the  Commission 
and  the  terms  of  reference  to  be  determined  in  each  case  by  an  exchange  of  notes 
(Art.  11,  par.  i).  .  .  . 

"The  Joint  High  Commission  of  Inquiry,  instituted  in  each  case  as  provided 
for  in  Article  U,  is  authorized  to  examine  into  and  report  upon  the  particular  que»- 
tk>ns  or  matters  referred  to  it,  for  the  purpose  of  facilitating  the  solution  of  dilutes 
by  duddating  the  facts,  and  to  define  the  issues  presented  by  such  questions,  and 
also  to  include  in  its  report  such  recommendations  and  conclusions  as  may  be  appro- 
priate. 

"The  reports  of  the  Commission  shall  not  be  regarded  as  dedaions  of  the  questions 
or  matters  so  submitted  either  of  the  facts  or  on  the  law,  and  shall  in  no  way  have 
the  character  of  an  arbitral  award. 

"It  is  further  agreed,  however,  that  in  cases  in  which  the  parties  disagree  as  to 
whether  or  not  a  difference  is  subject  to  arbitration  imder  Artide  I  of  this  treaty, 
that  question  shall  be  submitted  to  the  Joint  High  Commission  of  Inquiry;  and  if 
all  or  all  but  one  of  the  Commission  agree  and  report  that  such  difference  is  within 
the  scope  of  Artide  I ;  it  shall  be  referred  to  arbitration  in  accndance  with  the  pio- 
visions  of  the  treaty  (Art.  III)." 
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States  themselves  are  of  course  the  judges  as  to  whether  the 
dispute  falls  within  any  of  these  categories.  A  few  of  the  smaller 
States  have  agreed  to  arbitrate  all  their  diflferences." 

320.  Is  a  State  under  an  Obligation  to  Arbitrate? — Aside 
from  treaty  stipulations,  there  is,  in  general,  no  legal  obligation 
resting  upon  States  to  arbitrate  their  diflferences.^  But  they 
are  morally  bound  to  employ  every  possible  amicable  mode  of 
redress  of  grievances  before  resorting  to  the  use  of  force,  and  they 
are  probably  legally  bound  to  have  recourse  to  negotiation.^ 
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For  the  full  text  of  this  interesting  and  important  attempt  to  minimize  the  dan- 
ger of  war,  see  Supplement  to  $  A,  J,  (191 1),  253  ff.  For  discussion,  see  6il.  7. 
(191 2),  167  ff. 

^  E,g,  Denmark  and  Holland.  Brazil  and  the  Argentine  Republic  agree  to  sub- 
mit to  arbitration  all  controversies  in  so  far  as  they  "do  not  turn  upon  questions 
involving  constitutional  rules  of  the  one  or  the  other  of  the  two  countries."  Supple- 
ment to  3  A.  J.  (1910),  1-4,  Art.  I. 

Norway  and  Sweden  have  agreed  to  submit  to  The  Hague  Court  questions  as  to 
whether  die  disputes  involve  vital  interests.  In  1902  the  Argentine  Republic  and 
Chili  bound  themselves  to  submit  all  controversies  except  those  affecting  the  Con- 
stitution of  either  country,     i  Ibid.,  290. 

^  There  would  seem  to  be  an  exception  in  case  of  a  claim  for  the  collection  of 
contract  debts.  But  only  the  creditor  State  is  bound  to  ofifer  arbitration  by 
the  terms  of  the  Porter  Convention  on  this  subject.  The  debtor  State  has  the 
alternative  of  acceptance  or  refusal.  In  the  latter  case,  the  creditor  nation  may 
employ  force.      2  H.  C.  (1907),  Art.  i.    Cf,  supra^  §  313. 

"  So,  at  least,  thinks  Oppenheim,  II,  §  3.  And  this  view  appears  to  be  borne  out 
by  international  practice.  The  so-called  duty  article  of  the  Convention  of  1899 
declared :  "The  Signatory  Powers  consider  it  their  duty,  if  a  serious  dispute  threat- 
ens to  break  out  between  two  or  more  of  them  to  remind  these  latter  that  the  Per- 
manent Court  is  open  to  them. .  .  ."  The  Conference  of  1907  added :  "In  case  of 
a  dispute  between  two  Powers,  one  of  them  may  always  address  to  the  International 
Bureau  a  note  containing  a  declaration  that  it  would  be  ready  to  submit  the  dispute 
to  arbitration.  The  Bureau  must  at  once  inform  the  other  Power  of  the  declaration/' 
I  H.  C.  (1899  and  1907),  Arts.  27  and  48. 

It  has  been  well  said  that  this  article  provides  for  a  sort  of  appeal  to  the  Hague 
Tribunal,  but  it  does  not  make  arbitration  in  any  sense  obligatory.  For  discussion 
and  a  vezy  interesting  comment  by  Baron  d'Estoiimelles  de  Constant,  see  Hershey, 
in  2  i4.  /.  (1908),  42-43. 
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343-^408;  I  Cobbett,  Cases  (3d  ed.),  23-41;  Coudert,  Addresses  (1905), 
3  ff. ;  Creasy,  394-399;  Cruc6,  The  New  Cyneas  (ed.  and  tr.  by  Balch, 
1909);  *  Darby,  Int.  Tribunals  (4th  ed.,  i904)>  767-917  for  instances  of 
arbitration ;  *  Descamp,  Essai,  etc.  (1896) ;  Ibid,,  in  28  R.  Z>.  /.  (1896), 
5-76;  Despagnet,  Caurs,  Nos.  697-713;  Dre)rfus,  L arbitrage  int,  (1892); 
*  Dumas,  Les  sanctions  de  I'arbitrage  int,  (1905) ;  Duplessix,  Vorganiza- 
tian  int.  (1909) ;  2  Fiore,  Nos.  1202-1215 ;  Ibid.,  in  30  R.  D.  I.  (1898),  5  ff. ; 
Foster,  Arbitration  and  The  Hague  Court  (1904) ;  *  Fried,  Die  modeme 
Schiedsgerichtsbewegung  (1904) ;  Ibid.,  Die  modeme  Friedensbewegung  (1907) ; 
Ibid.,  Die  zweite  Haager  Konferens  (1908) ;  Gareis,  §  78 ;  Grotius,  II,  c.  23, 
§  8;  Hall  (Atlay's  6th  ed.),  354-360;  i  Halleck  (Baker's  3d  ed.),  102-103, 
467-468,  485-487;  Heffter  (Geffcken),  §  109;  *Higgins,  The  Hague  Peace 
Conferences  (1909),  see  index;  *Holls,  Peace  Conference  (1900),  see  index; 
HuU,  The  Two  Hagtte  Peace  Conferences  (1908),  267-427,  470-477, 490-495 ; 
Interparliamentary  Union,  Reports  of,  since  1892;  *Kamarowsky,  Le 
tribunal  int.  (1887);  Lake  Mohonk  Conference,  Reports  on  International 
Arbitration  since  i8g§;  Lafontaine,  Bibliographie  de  la  paix  et  de  Varbitrage 
international  (1904) ;  Ibid.,  in  34  R.  D.  I.  (1902),  349  ff.,  558  ff.,  623  ff. ; 
Lapradelle  et  Politis,  Recueil,  etc.,  I  (i 798-1855),  in  1900;  LapradeUe,  *^  La 
Conference  de  la  Paix,"  m6  R.D.  I.  P.  (1899),  651-846  (see  p.  651  for  bibliog- 
raphy) ;  Ibid.,  in  16  R,  D.  I.  P.  (1900),  385  ff.  (see  pp.  385-387  for  bibliog- 
raphy) ;  Lavdeye,  Des  causes  actuelles  de  la  guerre  et  de  Varbitrage  (1873) ; 
Lawrence,  Essays,  234-277 ;  Ibid.,  Principles  (3d  ed.),  §§  241-242 ;  Ibid., 
Principles  (4th  ed.),  §  221 ;  Ibid.,  International  Problems  and  Hague  Con- 
ferences (1908),  62-82 ;  L6monon,  La  seconde  confir.,  95-279 ;  Liszt  (3d  ed.), 
§  38;  Maine,  Int.  Law,  211-228;  3  F.  de  Martens,  §  104;  Ibid.,  La  con- 
ference, etc.  (1900) ;  *  M6rignhac,  De  Varbitrage  int.  (1895) ;  i  Ibid.,  TraitS, 
448-574 ;  Ibid.,  La  confirence  de  la  paix  (1900) ;  i  Meurer,  Die  Haager 
Priedenskonferenz  (1905-1907) ;  Ibid.,  Die  Zweite  Haager  Friedenskonferenz 
(1908) ;  *  Moch,  Histovre  sommaire  de  Varbitrage  (1905) ;  *  Moore,  History 
and  Digest  of  International  Arbitrations  to  which  the  United  States  has  been  a 
Party,  in  6  vols.  (1898)  (see  especially  note  on  pp.  4821  ff.  for  a  translation 
from  M^rignhac  on  "The  History  of  Arbitration");  *7  Moore,  Digest, 
§§  1069-1089;  Ibid.,  in  22  Annals  of  Amer.  Acad.  (1903),  35-44;  Ibid.,  in 
American  Diplomacy,  200-220;  Ibid.,  in  6  Papers  of  American  Historical 
Assoc.  (1891),  63-85 ;  De  Mongins  de  Roquefort,  De  la  situation  juridique 
des  conflits  int.  (1899) ;  National  Peace  Congresses,  Proceedings  of,  since  1908 ; 
*Nippold,  Die  Fortbildung  des  Verfahrens  in  vdlkerrechtliche  Streitskeilen 
(1907);  Ibid.,  Die  Zwiete  Haager  Friedenskonferenz,  1  Das  Processrecht 
(1908) ;  Novicow,  La  fidiration  de  V Europe  (1901)  ;  3  Nys,  62-82 ;  Ibid.,  in 
38  i?.  D.  I.  (1906),  5  ff. ;  *  2  Oppenheim,  §§  12-25 ;  2  Piedelidvre,  Nos.  679r- 
758 ;  3  Phillimore,  §§  3-5 ;  PhiUipson,  Two  Studies  in  Int.  Law  (1908),  1-49, 
1 18-127;  *6  P.-Fod6r6,  Nos.  2602-2630;  Quesada,  Arbitration  in  Latin 
America  (1907) ;  Ralston,  Int.  Arbitral  Law  and  Procedure  (191 1) ;  Revon, 
Varbitrage  int.  (1892) ;  2  Rivier,  166-188 ;  Rouard  de  Card,  Varbitrage 
int.  (1877) ;  Ibid.,  Les  destinies  de  Varbitrage  (1892) ;  Rolin-Jacquemnys, 
De  Varbitrage  (1883) ;   Scott,  Cases,  443-449 ;  *  i  Ibid.,  The  Hague  Peace 


342       ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

Conferences  (1909),  especially  chs.  5-9 ;  Snow,  §  3S ;  Taylor,  §§ ss, 35^^] 
UUmann  (2nd  ed.),  §§  154-157 ;  *  Vattd,  liv.  II,  §  329 ;  *  i  Westlake,  332- 
356;  3  Wharton,  Digest,  §  316;  WUson,  §§  85^6. 

For  articles  on  arbitration,  see  especially  the  files  of  the  Advocate  of  Peace ; 
Annuaire  delavie  int.  (since  1905) ;  and  the  New  York  Independent. 

For  fuller  bibliographies,  see  Bonfils  (Fauchille),  Lafontaine,  01ivart,aiKl 
List  of  References  on  Int.  Arbitration  publ.  by  Library  of  Congress  (190S). 

Good  OfSices  and  Mediation.  —  Amos,  Remedies,  etc.,  163-164 ;  Barclay, 
ProUems,  etc.,  191-197 ;  Bluntschli,  Arts.  483-487 ;  *  Bonfils  (Faucfailie), 
Nos.  932-943 ;  Bulmerincq,  in  4  Holtzendorff,  17-30;  Ibid.,  in  i  Marquard- 
sen,  §  87;  *3  Calvo,  §§  1682-1705;  6  Ihid.,  §§  349-351 ;  Despagnet,  Nos. 
473-476;  2  Fiore,  Nos.  1199-1201;  Fourchaidt,  De  la  nUdiaiion  (1900); 
Gareis,  §  77;  Hefifter  (Geffd:en),  §§88,  107;  i  Halleck,  465-466;  Hiffl;iDS, 
167;  *Holls,  176-203;  Hull,  267-276 ;  *  Kamarowsky,  80-102 ;  L6moDoa, 
La  seconde  conftr.,  69-73 ;  Liszt  (3d  ed.),  63,  301 ;  3  F.  de  Martens,  §  103; 
M61ik,  La  nUdiation,  etc.  (1900) ;  i  M6ri£phac,  TraitS,  428-447 ;  *  Ibid.,  Uarbi- 
trage  int.,  Nos.  150-162 ;  *  i  Meurer,  Die  Haager  Friedenskonferenz,  104  ff.; 

*  7  Moore,  Digest,  §§  1065-1068 ;  Nippold,  Die  Fortbildung,  etc,  §  18,  pp. 
411  ff. ;  *2  Oppenheim,  §§  7-1 1 ;  *  2  Pi6deli^vre,  Nos.  665-678;  3  Philli- 
more,  §§  3-5 ;  Politis,  in  17  R.  D.  I.  P.  (1910) ;  3  and  6  P.-Fod6r6,  TraUi, 
Nos.  1132-1143,  2588-2593 ;  2  Ibid.,  Cours,  etc.,  466  ff . ;  *  2  Rivier,  161- 
165;  I  Scott,  The  Hague  Conferences  (see  index);  Taylor,  §§  359-360; 
2  Twiss,  §  6 ;  Ullmann  (2nd  ed.),  §  152 ;  *  Vattel,  liv.  II,  c.  17,  §  328 ;  Whea- 
ton  (Atlay's  ed.),  §  288  a;  Wilson,  §  83. 

For  cases  of  mediation  to  which  the  United  States  has  been  a  party, 
see  5  Moore,  History  of  International  Arbitrations,  5042-5056,  and  7  Dige^, 
§§  1065-1068. 

International  Commissions  of  Inquiry.  —  Barclay,  Problems,  etc,  13- 
^4)  35'~42»  217;  *Beaucourt,  Les  commissions  int.  d'enquite  (1909); 
Bokanowski,  Les  commissions  int.  d^enquHe  (1908);  *Hershey,  Int. 
Law  and  Diplomacy  of  the  Russo-Japanese  War  (1906),  ch.  8;  •Holls, 
203-220;  Hiill,  277-297;  Lapradelle,  in  6  i?.  Z>.  /.  P.  (1899),  767  ff.;  L6- 
monon.  La  seconde  confer.,  73-94 ;  *  Mandelstam,  in  12  R.  D.  I.  P,  (1905), 
161  ff.,  351  ff. ;  I  M^rignhac,  TraitS,  440-447 ;  Ibid.,  La  confirence,  279 ff.; 

*  Meurer,  Die  Haager  Friedenskonferenz,  129  ff. ;  Nippold,  Die  Fortbildung, 
etc.,  §  19 ;  Ibid.,  Die  zweite  Haager  Friedenskonferem,  §  3 ;  2  Oj^Denheini, 
§  5 ;  I  Scott,  The  Hague  Conferences,  265-273 ;  Smith  and  Sibley,  Int.  lam 
during  the  Russo-Japanese  War,  275-317,  446-458,  468-471;  UUmann 
(2nd  ed.),  §  158;  Wilson,  §  84. 


CHAPTER  XXn 

N ON-AMICABLB  OR  FORCIBLB  MODBS  OF  SSTTLBMBNT  OF 

mTBRNAnONAL  DISPUTES 

These  are  at  least  six  non-amicable  methods  of  settling  in- 
ternational disputes.  These  may  also  be  considered  as  modes  of 
self-help. 

321.  (I)  Retorsion.  —  Retorsion  is  a  species  of  retaliation  in 
kind.  It  consists  in  treating  in  the  same  or  similar  manner  a 
foreign  State  or  its  subjects  chargeable  with  acts  which,  though 
perhaps  not  illegal/  are  discourteous,  unfair,  offensive,  or  otherwise 
injurious.  It  is  usually  applied  by  way  of  retaliation  for  discrimi- 
natory legislation  or  administrative  action,  such  as  hostile  tariffs, 
exclusion  or  imf air  treatment  of  foreigners  of  a  particular  national- 
ity, or  denial  of  dvil  rights  to  aliens.  Retorsion  is  essentially 
a  remedy  for  political,  racial,  or  economic  grievances,  and  should 
be  used  as  a  means  of  securing  fair  and  honorable  treatment  rather 
than  from  motives  of  punishment  or  vengeance.^ 

322.  (n)  Reprisals. — Reprisals ^^  are  general  retaliatory  meas- 
ures for  violations  of  law  or  international  delinquencies,  more 
particularly  denials  of  justice.^    They  consist  in  such  acts  as  the 

*  Oppenheim  (II,  §  20)  maintains  that  retorsion  can  only  be  applied  as  a  remedy 
for  political  difiFerences.  It  is  diffioilt  to  see  why  it  cannot  be  applied  to  legal  differ- 
ences as  well,  though  it  is  true  that  these  should  always  be  settled  by  arbitration,  if 
possible.    For  a  view  contrary  to  that  of  Oppenheim,  see  2  Westlake,  6. 

'  Examples  of  retorsion  may  be  found  in  7  Moore,  Digest ^  §  1090. 

'  Reprisal  in  time  of  peace  should  not  be  confounded  with  reprisals  in  time  of 
war.     C/.  infra,  §  337. 

^  On  the  *'  Responsibility  of  a  State  for  International  Delinquencies,"  see  supra, 
ch.  10. 

Reprisals  were  formerly  classified  as  general  and  special,  but  special  reprisals 
are  obsolete.  Down  to  the  end  of  the  eighteenth  century  States  frequently  issued 
licenses  or  '^ Letters  of  Marque  and  Reprisal"  to  such  of  their  subjects  as  had  been 
injured  abroad,  authorizing  them  to  indemnify  themselves  upon  the  property  of  the 
subjects  of  the  offending  State.    These  were  called  special  reprisals. 

All  reprisals  are  now,  in  a  certain  sense,  general  in  character,  and  since  the  aboii- 
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seizure  at  sea  or  on  land  of  vessels  or  other  property  of  a  foreign 
State  or  its  subjects  as  a  means  of  securing  redress  or  indemnity 
for  an  alleged  wrong.  They  may  take  the  form  of  a  temporary 
occupation  of  a  port,  the  seizure  of  customs  duties,^  or  the  institu- 
tion of  a  pacific  blockade. 

Reprisals  are  prima  facie  acts  of  war,  but  they  are  not  neces- 
sarily so  intended  by  the  State  executing  them,  nor  need  they 
be  so  regarded  by  the  State  against  which  they  are  carried  into 
effect.  They  furnish  a  rough  means  of  obtaining  redress  for 
injuries  of  lesser  importance  in  cases  where  all  attempts  at  an 
amicable  settlement  have  failed,  or  of  putting  stress  upon  a 
weak  but  obstinate  State.  They  can  and  should  be  limited  to 
the  seizure  and  sequestration  of  vessels  or  goods  belonging  to 
the  offending  State,  and  the  rights  and  property  of  individuals 
should  be  respected  as  much  as  possible. 

This  mode  of  self-help  should  not  be  resorted  to  until  all 
diplomatic  means  of  securing  redress  have  been  exhausted,  and 
reprisals  should  bear  some  proportion  to  the  magnitude  of  the 
injury  suffered  and  the  amoimt  of  force  necessary  to  obtain 
reparation.  They  are  becoming  more  and  more  infrequent, 
and  we  may  confidently  look  forward  to  the  day  when  arbitra- 
tion shall  have  wholly  supplanted  this  crude  and  barbarous 
method  of  settling  international  differences.* 

323.  (Ill)  Embargo.  A  special  form  of  reprisal  is  that  of 
hostile  embargo^  which  consists  in  the  sequestration  of  property 

tion  of  privateering,  are  executed  by  the  State  or  government  itself.  They  may  or 
may  not  be  anticipatory  of  war.  Reprisals  are  stiU  classified  by  most  authorities 
as  positive  and  negative,  but  the  distinction  has  little,  if  any,  practical  value. 

'  For  example  in  1895  Great  Britain  seized  the  port  of  Corinto  in  Nicaragua, 
and  in  1901  France  seized  a  portion  of  the  island  of  Mitylene. 

'  For  examples  illustrating  the  use  and  abuse  of  reprisal,  see  3  Calvo,  |§  181 3 
ff. ;  Hall  (6th  ed.),  362  f. ;  *  7  Moore,  Digest ,  §  1096;  2  Oppenheim,  §§  34,  35, 37; 
3  Phillimore,  §§  21-23  >  *  Scott,  Cases,  451-465 ;  Snow,  Cases,  243-251.  The  most 
famous  cases  are :  Great  Britain  v.  The  Two  Sicilies  (1840),  Hall,  363,  2  Oppen- 
heim, §  34,  and  3  Phillimore,  §  23;  The  Silesian  Loan  (1752),  i  Cobbett,  344* 
2  Martens,  Causes  cities,  97,  3  Phillimore,  §  22,  and  Snow,  Cases,  243 ;  and  the 
case  of  Don  Pacifico  (1850),  7  Moore,  §  1096,  2  Oppenheim,  §  35,  3  Phillimore,  §  23, 
and  Snow,  246.  The  latter  case  was  certainly  a  gross  abuse  of  the  right  of  reprisal 
by  Great  Britain. 

A  very  interesting  judidal  opinion  is  that  of  Judge  Davis,  in  Gray  v.  U.  S.  (1886), 
21  Court  of  Claims,  340,  and  Scott,  452. 

^  The  term  "  hostile  embargo "  is  used  to  distinguish  this  form  of  embargo 
from  civil  or  padfic  embargo  —  the  detention  by  a  State  of  its  own  vessels  in  port 
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(usually  vessels)  of  the  offending  State  in  the  ports  of  the  em- 
bargoing State.  If  a  hostile  embargo  is  followed  by  war,  its 
commencement  has  a  retroactive  effect,  and  the  vessels  seized 
may  be  confiscated  as  enemy  property  .• 

324.  (IV)  Pacific  Blockade.  — Pacific  blockade  *  is  the  blockade 
of  the  ports  of  a  foreign  State  in  a  time  of  peace  without  the 
intention  of  waging  war.  The  instances  of  its  application 
have  been  so  frequent  since  its  first  employment  in  tlie  early 
part  of  the  nineteenth  century/®  that  it  may  be  regarded  as  an 
established  institute  of  the  Law  of  Nations.^ 

325.  The  Law  of  Pacific  Blockade. — The  law  of  pacific 
blockade  is  perhaps  best  expressed  by  the  rules  adopted  by  the 
Institute  of  International  Law  in  1887 : 

'^  The  establishment  of  a  blockade  without  war  cannot  be 
considered  as  permitted  by  International  Law  except  imder  the 
following  conditions:  (i)  Ships  under  a  foreign  flag  can  enter 
freely  notwithstanding  the  blockade.  (2)  The  pacific  blockade 
must  be  officially  declared  and  notified,  and  maintained  by  a 

'  So  held  by  Lord  Stowell  in  the  case  of  The  Boedus  Lust  (1803),  5  C.  Rob. 
245  and  Scott,  460.  It  would  seem  that  this  same  principle  applies  to  captures  at 
sea  by  way  of  reprisal,  if  not  to  reprisals  generally.    See  2  WesUake,  10  and  notes. 

It  is  customary  —  a  custom  sanctioned  by  one  of  the  Hague  Conventions  —  to 
allow  a  certain  time  for  the  departure  of  foreign  merchant  vessels  found  in  an  enemy 
port  at  the  outbreak  of  war.    See  infra,  §§  347-348. 

'  Pacific  blockade  is  generaUy  regarded  as  a  form  of  reprisal,  but  it  has  also  been 
used  as  a  form  of  intervention  or  an  act  of  international  police,  e.g.  in  Crete. 

^^  The  instances  are  about  twenty  in  number.  The  first  case  dted  in  the  treatises 
is  that  connected  with  the  intervention  of  the  Powers  in  favor  of  Greece  against 
Turkey  in  1827,  but  recent  researches  have  unearthed  a  still  earlier  example,  viz. 
the  Anglo-Swedish  blockade  of  Nqrwegian  ports  in  1814.  See  Sdderquist,  60  ff., 
282  £F. ;  and  Staudacher,  32-34. 

Since  1827,  the  most  important  and  interesting  instances  of  pacific  blockade 
have  perhaps  been  the  following :  The  blockade  of  Greek  ports  by  Great  Britain 
in  1856;  that  of  the  island  of  Formosa  by  France  in  1884;  the  intervention  in 
Greece  by  the  Powers  in  1886 ;  that  directed  against  Crete  in  1897 ;  and  the  Ven« 
ezuelan  Case  in  1902. 

For  historical  instances,  see  especially :  3  Calvo,  §§  1833  ff. ;  Hall  (6th  ed.). 
364,  S. ;  *  Hogan,  73-183 ;  Holland,  Studies,  134  ff. ;  7  Moore,  { 1097 ;  Sdderquist, 
60  ff.;  Staudacher,  22-114. 

u  Among  leading  authorities  who  condemn  pacific  blockade  are  Bonfils,  De- 
spagnet,  Fauchille,  Geffcken,  Hautefeuille,  Kleen,  F.  de  Martens,  and  P.-Fod6r6. 

Among  those  who  justify  this  institution,  with  or  without  proper  limitations,  are 
Bluntschli,  Bulmerincq,  Calvo,  Cauchy,  Fiore,  Hall,  Heffter,  Lawrence,  Oppen- 
heini,  Perels,  Rivier,  Rolin-Jacquemyns,  Westlake,  and  the  Institute  of  Internationa] 
Law. 
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sufficient  force.  (3)  The  ships  of  the  blockaded  Power  which 
do  not  respect  such  a  blockade  may  be  sequestered.  When 
the  blockade  has  ceased  they  must  be  restored  to  their  owners 
with  their  cargoes,  but  without  indemnity  on  any  ground."  " 

326.  May  Neutral  Commerce  be  Interfered  with?  —  Among 
those  publicists  who  admit  the  validity  of  pacific  blockade, 
the  main  controversy  has  centered  around  the  question  whether 
the  commerce  of  third  Powers  may  be  interfered  with  or  their 
vessels  seized  and  sequestered.  International  practice  has 
varied  considerably  in  regard  to  this  matter,"  but  the  great 
majority  of  authorities  agree  "  that  there  is  no  obligation  rest- 
ing upon  third  States  to  respect  such  a  blockade.  Inasmuch, 
however,  as  this  mode  of  self-help  is  a  much  milder  remedy 
than  war,  and  does  not  impose  the  burdens  of  neutrality,  it 
may  well  be  that  third  States  sometimes  acquiesce  as  a  matter 
of  policy  and  do  not  insist  upon  their  full  rights  in  the  premises.^^ 

^  As  translated  by  2  Westlake,  16.  For  the  French  text,  see  9  Annuaire  (1887), 
300,  or  Tableau,  133. 

Emphasis  should  be  placed  upon  the  fact  that  the  penalty  for  violation  of  padfic 
blockade  is  detention  or  sequestration.  In  no  case  should  vessels  be  con- 
fiscated. If  they  resist  capture,  they  may  of  course  be  injured  or  destroyed  in 
the  course  of  the  struggle.  This  rule  has  been  generally  observed  in  practice, 
though  there  are  several  instances  of  its  violation. 

'*  Prior  to  1850  the  commerce  of  third  States  was  frequently  interfered  with. 
During  the  blockades  of  Greece  in  1850  and  1886,  only  Greek  ships  were  excluded. 
In  the  Cretan  blockade  of  1897,  non-Greek  vessels  were  interfered  with  under  cer- 
tain circumstances.  In  1884  France  tried  to  enforce  her  blockade  of  Formosa 
against  third  States,  but  was  forced  to  recognize  a  state  of  war  with  China,  owing  to 
the  opposition  of  Great  Britain.  In  1902  the  allied  Powers  enforced  their  blockade 
of  Venezuelan  ports  against  third  States.  The  United  States  stated,  however,  that 
it  adhered  to  its  position  in  the  case  of  the  Cretan  blockade  of  1897,  and  did  ''not 
acquiesce  in  any  extension  of  the  doctrine  of  pacific  blockade  which  may  adversely 
affect  the  rights  of  States  not  parties  to  the  controversy,  or  discriminate  against  the 
commerce  of  neutral  nations."    7  Moore,  Digest^  §  1097,  p.  140. 

It  is  extremely  doubtful  whether  the  Venezuelan  blockade  of  1902  can  be  regarded 
as  a  pacific  blockade.  Great  Britain  seems  to  have  r^^rded  it  as  a  war  blockade 
from  the  first,  and  Germany  performed  acts  which  can  scarcely  be  reconciled  with 
the  idea  of  a  padfic  blockade.  Hogan  (p.  51  and  n.)  mentions  six  pacific  blockades 
in  which  the  vessels  of  third  States  were  not  seized  or  detained. 

^^  Exceptions  to  this  rule  are  Bulmerincq,  Heffter,  Perels,  and  Staudacher.  See 
Hogan,  52-53,  for  dtations  from  the  authorities  on  this  point. 

"  I  agree  with  Westlake  (II,  17)  on  this  point :  "As  the  matter  stands,  it  would 
be  difficult  to  characterize  the  padfic  blockader  who  sequestered  quasi-neutral  ships 
as  a  wrongdoer  in  an  opprobrious  sense,  but  it  would  be  equally  difficult  to  deny  to 
the  quasi-n«utral  the  rig^t  of  refusing  to  submit  to  the  measure." 
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327.  (V)  Intervention.  Intervention  —  a  mode  of  action 
which  has  ahready  been  discussed/'  and  which  may  be  employed 
as  a  means  of  self-help  or  of  political  action  in  general. 

328.  (VI)  War.  War  —  the  final  resort  {ultimo  ratio)  after 
all  other  means  of  securing  redress  have  failed.^^ 
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§§  ss,  92-93. 
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PART  V 
TBE  LAW  OF  WAR 

CHAPTER  XXm 

THE  CAUSBS,  CHARACTBRISTICS,  AND   FUIVDAMBNTAL 

PRINCIPLES  OF  WAR 

329.  Definition  of  War.  —  War,  in  a  material  sense,  is  a 
struggle  or  contention  between  States  and  belligerent  or  insur- 
gent conununities  through  organized  armed  forces.  In  a  legal 
sense,  war  is  the  status  or  condition  imder  which  such  a  contest 
is  carried  on,  and  consists  of  the  rules  by  which  it  is  regulated.^ 

330.  War  a  Political  Fact  rather  than  a  Legal  Right.  —  War  is 
a  political  fact  recognized  and,  to  a  certain  extent,  regulated  by 
the  Law  of  Nations;  but,  though  the  source  of  legal  rights 
and  duties,  it  is  not  a  right  in  the  ordinary  legal  sense  of  this 
term.  Like  intervention,^  for  example,  war  is  an  exerdse  of 
sovereign  or  high  political  power  —  a  right  inherent  in  sov- 
ereignty itself.  The  State  which  goes  to  war  performs  a  po- 
litical act,  whether  from  pure  political  motives  or  as  a  means  of 
self-help,  after  all  attempts  to  arrive  at  an  amicable  mode  of 
settlement  have  failed.' 

331.  Causes  of  War.  —  Wars  have  been  due  to  various  and 
manifold  causes.^    They  are  partly  psychological  and  in  part 

*  For  various  definitions  of  war,  see  4  Calvo,  §  1864;  and  6  P.-Fod6r6,  No.  2650. 

Ever  since  the  days  of  Gentilis  (who  defined  war  as  a '' contention")  and  Grotius 
(who  described  it  as  a  '*  condition' '),  authorities  have  dififeted  on  this  point.  As  in 
the  case  of  some  other  controversies  of  a  similar  nature,  the  truth  is  that  both  sides 
are  in  the  right.  •  Cf.  supra^  §  145. 

'  War  is  not  a  mere  means  of  execution  or  self-help,  as  claimed  by  some  publicists, 
though  a  particular  war  may  possibly  have  these  motives.  Such  a  claim  is  likely, 
however,  to  be  more  of  a  pretense  than  a  reality.  As  a  means  of  execution  or  self- 
help,  the  remedy  is  entirely  too  dangerous  and  drastic.  With  modem  facilities  for 
settling  international  differences,  it  is  seldom  that  nations  need  have  recourse  to  war 
in  order  to  settle  their  legal  controversies. 

4  In  his  history  of  the  Hannibalic  War,  Polybius  (III,  6)  carefully  distinguishes 
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social,  economic,  or  political  in  origin.  "  They  have  their  root 
in  human  nature,  in  the  passions,  appetites,  aversions,  and 
ambitions  of  mankind ;  and  in  the  economic,  political,  or  social 
conditions  imder  which  men  seek  for  the  means  of  existence  aDd 
enjoyment.  On  the  one  hand,  we  have  to  reckon  with  certain 
human  factors,  such  as  himger,  greed,  national  jealousy,  racial 
aversion,  love  of  glory  or  national  vanity,  and  a  desire  to  gratify 
these  passions ;  and  on  the  other  hand,  man  is  often  confronted 
with  conditions  in  his  physical,  political,  or  social  environment 
which  make  it  difficult  to  gratify  these  desires  without  a  resort 
to  violence.  .  .  ."* 

"  Modem  wars  seem  to  be  due  mainly  to  eight  causes :  (i)  The 
desire  for  commercial  and  colonial  expansion  (examples:  the 
recent  struggle  in  the  Far  East  between  Japan  and  Russia  for 
the  control  of  Manchuria  and  Korea,  and  most  of  the  petty 
wars  which  Great  Britain  has  waged  in  Asia  and  Africa  during 
the  past  century).  (2)  The  desire  to  secure  or  maintain  po- 
litical or  racial  supremacy  in  certain  quarters  of  the  globe  (ex- 
amples :  the  Spanish- American  War  on  the  part  of  Spain,  and 
the  British-Boer  War  in  South  Africa).  (3)  Motives  of  hu- 
manity mixed  with  considerations  of  political  and  commercial 
interest  (examples:  the  Spanish- American  War  on  the  part 
of  the  United  States,  and  the  Russo-Turkish  War  of  1877  on 
the  part  of  Russia).     (4)  The  desire  for  the  realization  of  a 

between  the  real  or  fundamental  causes  of  the  struggle  and  the  overt  acts  or  events 
leading  up  to  that  great  conflict.  He  justly  remarks  that  we  should  look  for  real 
causes  in  the  '^motives  which  suggested  sudi  action  and  the  policy  which  dictated 
it."  The  latter  are  apt  to  be  mere  irritants  or  pretexts.  We  should  perhaps  disr 
tinguish  between :  (a)  the  real  or  fundamental  causes  of  a  war ;  (b)  its  immediate 
causes ;   {c)  the  occasion  or  pretext. 

*  From  an  article  by  the  writer,  in  the  N.  Y.  Independent  lot  November  4, 1899 
(Vol.  57 :  1036).    Cf.  The  Reader,  Vol.  X,  No.  4  (Sept.,  1907). 

The  "Causes  of  War"  is,  properly  speaking,  not  a  topic  with  which  Intematiooal 
Law  is  concerned.  But,  owing  to  its  great  interest  and  importanoe,  it  has  been 
deemed  advisable  to  include  some  discussion  of  it  in  this  text. 

On  the  Causes  of  War,  see  especially :  *  Amos,  Remedies  for  War,  57-130;  Anitch- 
kow,  War  and  Labor  (1900),  Pt.  II ;  Blutarsch,  Die  Ursacke  der  ViUkerkriege,  etc., 
(1905);  D'Eichthal,  Guerre  et  paix  int.  (1909);  Faguet,  Le  pacifisme  (1908); 
Kamarowski,  in  20^.  D.  I.  (1888),  132  flf.;  *Lagorgette,  Le  rdle  de  la  guem 
(1906) ;  Latoumeau,  La  guerre  dans  les  diverses  races  humaines  (1895} ;  Laveleye, 
Des  causes  actueUes  de  la  guerre  en  Europe  et  de  ^arbitrage  (1873);  Peyronnaid, 
Des  causes  de  la  guerre  (1901) ;  Richet,  Le  passi  de  la  pterre  et  Vaeemr  de  la 
paix  (1907) ;  Sali6res,  La  guerre,  ses  causes  et  ses  resultats. 
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more  perfect  nationality  (examples :  the  Franco-German  Wat 
of  1870  and  the  Prusso-Austrian  War  in  1866  for  the  unification 
of  Germany,  and  the  French-Italian  War  of  1859  against  Austria 
for  the  union  of  Italy).  (5)  Wars  of  conquest  or  aggression 
(examples:  most  of  the  wars  of  the  Revolutionary  and  Na- 
poleonic period  between  1792  and  181 5  on  the  part  of  France, 
and  the  war  of  the  United  States  against  Mexico  in  1846). 
(6)  The  suppression  of  revolutionary  and  democratic  move- 
ments (examples:  the  invasion  of  Spain  by  France  in  1823, 
and  the  suppression  of  the  Himgarian  revolt  by  Russia  and 
Austria  in  1849).  (?)  Wars  of  self-preservation  (examples: 
the  British-Boer  War  of  1900  on  the  part  of  the  Boers,  and  the 
Russo-Japanese  War  on  the  part  of  Japan)."  •  (8)  Wars  for 
political  independence  (examples :  our  Revolutionary  War  and 
the  Hungarian  revolt  of  1848). 

332.  The  So-called  Justice  or  Injustice  of  War.  —  Earlier 
publicists  usually  devoted  considerable  space  to  the  discussion 
of  the  conditions  imder  which  wars  may  be  considered  just, or 
unjust.  ''  The  justice  of  war  in  general  or  of  a  certain  war  in 
particular,  are  questions  of  the  gravest  importance  and  of  the 

*  From  an  article  by  the  writer,  in  The  Reader  for  Sept,  1907  (Vol.  X,  340-341). 

"  It  may  be  noted  that  several  prolific  causes  of  war  have  almost  ceased  to  operate 
in  modem  times.  Religious  wars  have  almost  disappeared  from  the  pages  of  Euro- 
pean history,  and  for  nearly  a  century  there  have  been  no  wars  in  Europe  for  the 
sake  of  dynastic  interests  or  to  maintain  the  Balance  of  Power.  For  the  latter 
there  has  been  substituted  a  system  of  alliances  and  the  Concert  of  Europe  —  a 
development  which  has  given  to  international  relations  a  much  firmer  basis. 

"  On  the  other  hand,  we  have  several  new  causes  of  war  or  sources  of  international 
friction  which  can  scarcely  be  said  to  have  operated  on  a  large  scale  before  the  nine- 
teenth century.  The  remarkable  devebpment  of  the  twin  ideas  of  democracy  and 
nationality  have  brought  into  existence  new  and  mighty  forces  which  may  ulti- 
mately insure  peace,  but  which  nevertheless  increase  the  possibility  of  armed  con- 
flicts between  modem  nations. 

"Commerce,  like  democracy,  is  Janus-like,  facing  both  ways.  Although  it  is 
believed  that  in  the  main  modem  industrial  conditions  make  for  peace,  many  so- 
called  political  wars  have  really  been  commercial  wars  in  disguise,  and  the  present 
stxxiggle  for  economic  supremacy  has  given  rise  to  a  new  doctrine  of  commercial 
imperialism  which  is  a  serious  menace  to  the  peace  of  the  world."  The  Reader^ 
cited  above,  341-433. 

It  may  be  aidded  that  "if  religious  and  dynastic  wars  are  a  thing  of  the  past, 
recent  contact  between  Orientals  and  Ocddoitab  seems  to  indicate  that  there  is  a 
serious  danger  of  a  recradescence  of  racial  antipathies  which,  if  they  continue  to 
grow,  may  furnish  us  with  a  new  casus  beUi  to  which  it  will  be  extremely  difficult 
to  appfy  the  principle  of  arbitration."    See  article  in  Independentf  op.  cU. 
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most  vital  interest,  but  they  belong  to  the  domain  of  Inter* 
national  Ethics  or  Morality  rather  than  to  that  of  Litemational 
Law."  ^ 

333.  Classification  of  Wars.  —  Wars  have  been  variously 
classified  as  public  or  private,  international  or  dvil,  perfect  or 
imperfect,  principal  and  auxiliary,  general  or  limited,  just  or 
unjust,  offensive  and  defensive,  wars  of  conquest,  of  interven- 
tion, etc.,  etc.  The  only  distinctions  which  appear  to  have 
any  value  from  a  legal  standpoint  are  those  between  (a)  war  in 
a  material  and  legal  sense,^  and  (b)  between  war  on  land  and 
maritime  warfare. 

334.  The  Purpose  of  War.  —  A  war  has  usually  both  a 
military  and  a  political  purpose.  The  military  purpose  is  to 
overpower  the  enemy,  ue.  to  force  his  submission  with  the 
least  possible  sacrifice  of  life  and  property  on  both  sides.  The 
political  purpose  is  to  obtain  that  result  for  which  the  war  was 
undertaken.  This  political  purpose  may  change  during  the 
course  of  hostilities. 

335.  The  Area  or  Region  of  War.  —  The  area  or  region  of 
war  is  "  that  part  of  the  surface  of  the  earth  in  which  the  bellig- 
erents can  prepare  and  execute  hostilities  against  each  other." ' 

^  Hershey,  ItU.  Law  and  Diplomacy  of  the  Russo-Japanese  War,  67. 

On  Causes  of  War,  with  reference  to  their  justice  or  injustice,  see :  Bluntscbli, 
Arts.  515-521;  Bonfils,  Nos.  1002-1005;  *  4  Calvo,  §§  X884-1S96;  Despagnet, 
Nos.  509-511 ;  3  Fiore,  Nos.  1269  ff. ;  *  Grotius,  lib.  I,  c.  2  and  lib.  II,  cc.  i,  22-26; 
*  I  Halieck,  ch.  15 ;  Heffter,  §  X13 ;  i  Kliiber,  §§  41,  237  ;  Lueder,  in  4  Holtzendorff, 
221-228;  2  G.  F.  de  Martens,  §§  265-266;  2  Oppenheim,  §  63;  ^2  Pi^deliivre, 
Nos.  798-803;  3  Phillimore,  §§  33-48;  *6  P.-Foddr6,  Nos.  2663-2670;  2  Rivier, 
202-205;   Taylor,  §  452;   *Vattel,  liv.  Ill,  §§  24-50,  183-187. 

The  prevailing  tendency  among  the  best  publicists  is  to  justify  war  solely  on  the 
grounds  of  defense  or  necessity.  It  is  the  opinion  of  the  writer  that  there  are  only 
two  kinds  of  war  which  may  be  justified :  (i)  wars  for  the  sake  of  defense  or  self- 
preservation  ;   (2)  struggles  for  liberty  or  freedom  from  oppression. 

•  For  this  distinction,  see  Chief  Justice  Fuller  in  the  case  of  Tke  "  Three  Friends'^ 
(1896),  166  U.  S.  I,  and  Scott,  748,  578;  and  Wilson,  §  96  (see  the  authorities  dted 
on  p.  243  n.).  See  also  Wilson,  Art.  on  "  War,''  in  40  Cyc,  of  Law  and  Procedure 
(191 2). 

On  the  effects  of  a  recognition  of  insurgency,  or  war  in  a  material  sense,  see  supniy 
§§  113-114. 

Some  of  the  Continental  publicists  maintain  that  a  dvil  war  has  no  internatiooal 
character.  This  view  is  incorrect.  The  same  rules  apply  to  a  civil  as  to  any  other 
war.  On  the  conditions  essential  for  the  recognition  of  belligerency,  see  supra^  H 
115-116. 

*  2  Oppenheim,  §  70.  Oppenheim  adds:  The  ''region  of  war  ous^t  to  be  dis- 
tinguished from  the  theater  of  war,"  ue.  the  area  or  theater  of  actual  hostilities. 
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In  general,  this  embraces  all  land  and  water  outside  of  neutral 
jurisdiction/®  including  the  open  sea  and  the  corresponding 
aerial  space.  The  possible  war  area  of  a  belligerent  State  in- 
cludes its  colonies,  protectorates,  and  regions  or  districts  under 
disguised  forms  of  occupation  or  cession."  But  it  does  not 
ordinarily  include  neutralized  States  or  those  portions  of  a 
State's  territory,  rivers,  straits,  canals,  etc.,  which  may  have 
been  neutralized." 

336.  The  Fundamental  Principles  of  Warfare.  —  There  are 
several  fundamental  or  imderlying  principles  which  may  be 
said  to  govern  modem  warfare  in  a  general  way : 

(i)  The  principle  of  military  necessity,  but  the  kind  and 
degree  of  force  to  be  applied  must  be  limited  to  the  specific 
military  end  in  view,  and  no  more  violence  may  be  used  at  a 
given  time  than  is  necessary  under  the  circumstances.^ 

(2)  The  principle  of  htmianity,  viz.  that  certain  practices, 
such  as  the  use  of  poison  and  submarine  mines,  are  either  wholly 
prohibited  or  limited  because  repugnant  to  the  modem  sense 
of  humanity,  honor,  or  fair  play. 

(3)  War  is  a  relation  between  States,  or  between  a  State  and 
the  subjects  of  the  enemy  State  in  so  far  as  the  latter  are  iden- 
tified with  the  State  for  military  purposes,  —  not  a  relation 
between  individuals." 

^^  It  may  include  neutral  territory  in  exceptional  instances  where  the  neutral 
State  or  territory  is  the  main  object  of  contention,  as  in  the  case  of  Korea  and  Man- 
churia during  the  Russo-Japanese  War. 

"  See  su^a,  §§  105-106,  178,  185. 

^  See  supra,  §§  109,    196  (note  on  p.  ao2),  201  (note  on  p.  211). 

"  As,  for  example,  in  case  of  bombardment  and  devastation,  infraf  399-400  n., 
402-403. 

The  principle  of  military  necessity  is  thus  modified  by  considerations  of  enlight- 
ened self-interest  as  well  as  of  humanity.  It  must  not  be  confounded  with  the  false 
doctrine  of  military  necessity  (Kriegsraison)  maintained  by  some  German  authori- 
ties. See  Westlake's  criticism  of  the  views  of  Lueder,  in  Chapters,  238  ff.  and  2 
Int.  Law,  115-117.  Military  necessity  does  not  justify  a  violation  of  the  rules  of 
civilized  warfare. 

For  more  recent  criticisms  and  expressions  of  the  German  view,  see  Carpentier, 
Lrs  lois  de  la  guerre  continental,  passim;  Kriegsgebrauch  im  Landkriege  (1902) ; 
M6rignhac,  in  14  R.  D.  I.  G,  (1907),  197-239. 

^  I  have  adopted  the  compromise  views  of  Westlake  (see  Chapters,  25^264^ 
or  2  Int,  Law,  32-38)  on  this  much  controverted  subject.  The  controversy  goes 
back  to  Portalis,  who  (in  z8oi)  adopted  Rousseau's  doctrine  that  war  is  not  a  rela- 
tion between  individuals,  but  between  States  —  a  doctrine  usually  denied  by  Con- 
tinental and  supported  by  Anglo-American  publicists. 
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337.  Reprisals  in  War.  —  The  main  sanction  for  the  observ- 
ance of  the  rules  of  warfare  on  the  part  of  belligerents  is  ordi- 
narily furnished  by  public  opinion,  but  reprisals  may  be  said 
to  provide  a  sort  of  special  sanction  in  serious  or  extreme  cases 
of  their  persistent  violation.^^  Reprisals  ^*  in  war  consist  in  acts 
of  retaliation,  such  as  the  seizure  of  persons  or  property  of  the 
enemy  by  way  of  indemnity  or  to  prevent  repetition  of  the 
offense  in  case  of  violations  of  the  rules  of  warfare  by  the  op- 
posing belligerent. 

It  is  generally  admitted:  (i)  That  reprisals  or  retaliatory 
acts  of  warfare  should  never  be  resorted  to  out  of  mere  revenge, 
but  only  as  a  means  of  protective  retribution.  (2)  They  should 
only  be  admitted  in  grave  cases  of  imperative  necessity,  and 
after  careful  inquiry  into  the  nature  of  the  alleged  violations 
of  the  rules  of  warfare.  (3)  Their  nature  or  scope  should  not 
exceed  the  measure  of  such  violations.  (4)  They  may  only 
be  resorted  to  with  the  authorization  of  the  commander-in- 
chief,  (s)  They  must  be  consistent  with  the  laws  of  himianity 
and  morality.  (6)  Redress  for  the  wrong  complained  of,  or 
pimishment  of  the  real  offenders,  must  be  otherwise  imattain- 
able.i^ 

On  these  Fundamental  Principles  of  Modem  Warfare,  see :  Boidin,  Les  his  de  la 
guerre f  ch.  2 ;  Bonfils,  Nos.  1000-1009 ;  Bordwell,  ch.  I;  Creasy,  364  ff. ;  "  Dedaa- 
tion  of  St.  Petersburg  of  1868 ''  (preamble  to),  in  Higgins,  5 ;  Despagnet,  No.  513; 
♦HaU,  Pt.  I,  ch.  3;  Heffter,  §  119;  •Holland,  War  on  Land,  Nos.  1-3;  Giotius, 
lib.  Illy  cap.  7 ;  Lawrence  (3d  ed.),  §225;  Ibid.  (4th  ed.),  §205;  *Lueder,  in  4 
Holtzendorff,  253-257,  371  ff. ;  Maine,  131  ff.,  especially  145;  2  Oppenheim,  §§57t 
67,  69;  2  Piddeli^vre,  Nos.  792,  829,  868-870;  ^2  Rivier,  238  ff.;  Taylor,  545^; 
Vattel,  liv.  Ill,  §§  136-138,  226;  *2  Westlake,  32-38,  52-59,  115-117;  Ibid., 
Chapters,  236-267 ;  Wheaton,  342-343,  347- 

'*  This  applies  more  particularly  to  the  rules  of  land  warfare.  The  law  of  mari- 
time capture  is  largely  administered  by  prize  courts. 

See  Art.  3  of  the  Fourth  Hague  Convention  (4  H.  C,  3)  for  special  rules  pro- 
viding for  compensation  and  responsibility  in  case  of  violation  of  the  "  Hague  Reg- 
ulations respecting  War  on  Land.  "    Cf.  infra,  §  400, 

^*  Reprisals  in  time  of  war  must  be  carefully  distinguished  from  reprisals  as  a 
means  of  self-help  in  time  of  peace.    See  supra,  §  322. 

*^  Arts.  27-28  of  the  American  Instructions;  the  Oxford  Code  (x88o)  of  the 
Institute  of  Int.  Law,  Arts.  85-86  (see  Tableau,  189-190,  or  5  Annuaire,  174);  and 
the  Russian  proposals  at  the  Brussels  Conference  of  1874  (see  a  Oppeoheun,  {  350, 
or  a  Westlake,  p.  iia). 
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Reprisala  In  War.  —  Bluntschli :  Arts.  567,  580,  685  n.;  ^'Bonfils,  Nos. 
1018-1026 ;  Bordwell,  305-306 ;  4  Calvo,  {{  2041-2043 ;  Davia  ($d  ed.), 
325-327;  Despagnet,  No.  544;  Funck  Brentano  et  Sord,  293-296; 
^  Holland,  an  War  Land,  Nos.  1 19-120 ;  Hall  (6th  ed.),  411 ;  3  F.  de  Martins, 

5  121 ;  7  Moore,  Digest^  {  1114  (for  eicamides) ;  *  M6rignhac,  La  guerre  sur 
terre  (1903),  210-218 ;  *  2  Oppenheim,  §§  247-250 ;  *  2  Pi6delidvre,  Nos.  910- 
917 ;  Pillet,  Les  lots  actueiles  de  la  guerre  (1901),  Nos.  144-146 ;  *  8  P.-Fod6r6, 
Nos.  321 5-3221 ;  Snow,  93-94 ;  2  Rivier,  298-299 ;  Taylor,  §§  487  and  507 ; 
•2  Westlake,  112-115;  Ibid,,  Chapters ^  253-258;  Wheaton,  §  318 ;  Vattd, 
liv.  in,  S  142;  Woolsey,  §  132. 

Kinds,  Nature  or  Characteristics,  and  Laws  of  War.  —  Acollas,  Le 
droit  de  la  guerre  (1888) ;  Atherley- Jones,  Commerce  in  War  (1907) ;  Bloch, 
Der  Krieg  (1899),  in  6  vols.;  *  Ibid.,  The  Future  of  War  (1899); 
Bluntschli,  Arts.  510-521 ;  Ibid.,  m%  R,  D,  /.,  663  ff. ;  Boidin,  Les  his  de 
la  guerre,  etc.  (1908) ;  Bordwell,  Law  of  War  (1908) ;  Bonfils  (Fauchille), 
Nos.  1000-1017;  4  Calvo,  §§  1 860-1 898;  Carpentier,  Les  lois  de  la  guerre 
continental  (1904) ;  Clausewitz,  Vom  Kriege  (new  ed.,  in  1883) ;  *  Descamp, 
in  7  U.  Z>.  /.  P.  (1900),  629  ff.  and  705  ff.;  Despagnet,  Nos.  504-517;  3 
Fiore,  Nos.  1 261-1289;  Funck-Brentano  et  Soiel,  Pricis,  liv.  U,  ch.  i; 
Geffcken,  in  26  R.  D.  I.,  586  ff. ;  *  Grotius,  Dejure  belli  as  pacis,  lib.  I,  cap.  i, 
2,  and  3 ;  Hb.  U,  cap.  i,  22-26 ;  lib.  Ill,  cap.  3 ;  Guelle,  Pricis  des  lois  de  la 
guerre  (1884) ;  Hall,  Pt.  I,  ch.  3 ;  Holland,  War  on  Land;  *  i  Halleck, 
chs.  15-16;  Heffter,  §§  113-119;  Heilbom,  System,  321  ff.;  Kltiber,  235- 
237;  Kamarowsky,  Le  tribunal  int.,  45-72;  *Lagorgette,  Le  rdle  de  la 
guerre  (1906);  Lasson,  Das  Culturideal  und  der  Krieg  (1868);  Lentner, 
Das  Recht  im  Kriege  (1886) ;  Letoumeau,  La  guerre  dans  les  diverses  races 
humaines  (1895) ;  Liszt  (3d  ed.),  §§  39  ff.;  2  Lorimer,  Bk.  IV,  chs.  4-10; 
Lueder,  Krieg  und  Kriegsrecht  (1888);  Ibid.,  in  4  Holtzendorff,  171  ff . ; 
Manning,  Commentaries,  Bk.  IV,  ch.  i ;  3  F.  de  Martens,  Traiti,  §  106 ; 
Ibid.,  La  paix  et  la  guerre  (1901) ;  G.  F.  Martens,  §§  63-66;  •M6rign- 
hac,  Les  lois  de  la  guerre  sur  terre  (1903) ;  Ibid.,  in  14  R.  D.  I.  P.  (1907), 
197  ff. ;  7  Moore,  Digest,  §§  1100-1105;  'M.oymtt,  Essai  sur  les  lois  de  la 
guerre  (1895) ;  *  Novicow,  Les  luttes  entre  sociites  humaines  (1893) ;  Ibid., 
Le  guerre,  etc.,  (1894) ;  3  Nys.,  Le  droit  int. ;  Ibid.,  Le  droit  de  la  guerre,  etc. 
(1882) ;  *  2  Ot>penheim,  §§  53-73 ;  2  Pi6deli^vre,  Nos.  784-805 ;  •  Pillet, 
Le  droit  de  la  guerre  (1892) ;  Ibid.,  Les  lois  actueiles  de  la  guerre  (1901) ; 

6  P.-Fod6r6,  Nos.  2650-2670 ;  Proudhon,  La  guerre  et  la  paix  (i860) ;  Ret- 
tichy  Zur  Theorie  und  Geschichte  des  Rechts  zum  Kriege  (1888) ;  2  Rivier, 
§§  61,  63 ;  Ibid.,  in  13  R.  D.  /.,  79  ff. ;  Rougier,  Les  guerres  civiles,  etc. 
(1903) ;  Taylor,  §§  449-454 ;  2  Twiss,  §§  22-29 ;  Triepel,  Die  neuesten  Fort- 
schritte  aufdem  Gebiete  des  Kriegsrechts  (1894) ;  UUmann  (2nd  ed.),  §§  165- 
170,  174;  Vattcl,  liv.  in,  §§  1-5,  24-50,  69-72;  *  2  Westlake,  1-5;  Ibid., 
Chapters,  232-275;  Wilson,  Art.  on  "War,"  in  40  Cyc;  Zom,  Das 
Kriegerecht  su  Lande  (1906). 

For    Bibliogn4)hies,   see   ^'Bonfils,  BordweU,  Holtzendorff,    *01ivart, 
Oppenheim,  etc. 


CHAPTER  XXIV 

DSCLARATION  OP  WAR  AKD  ITS  EFFECTS 

338.  War  an  Abnonnal  Relation  between  States.  —  "  War  is 
an  abnormal  relation  between  States,  and  produces  abnormal 
conditions  afifecting  the  activities  and  interests  of  individuals 
as  well.  Consequently,  its  outbreak  brings  into  existence  a 
new  set  of  rules  affecting  individuals  and  governments,  which 
largely  supplant  or  supplement  those  rights  and  obligations 
already  existing  in  times  of  peace.  In  view  of  this  fact,  it  is 
extremely  important  to  fix  upon  a  definite  date  for  the  begin- 
ning of  these  new  and  abnormal  relations  between  belligerents 
on  the  one  hand  and  the  two  or  more  belligerents  on  the  other."  ^ 

339.  Is  a  Declaration  of  War  Necessary?  —  The  question 
wheUier  a  formal  notice  of  intention  or  declaration  of  war  is 
necessary  has  been  a  subject  of  much  controversy.  The  older 
as  well  as  the  more  recent  authorities  have  apparently  been 
nearly  equally  divided  on  this  subject.*  And  international 
practice  has  varied  greatly,  though  in  modem  times  dedara- 

^  Hershey,  Int.  Law  and  Diplomacy  of  the  Russo-Japanese  War,  62. 

'  Anglo- American  publicists  have  generaUy  insisted  that  a  declaration  of  war  is 
not  necessary.  They  have  maintained  that  the  date  of  the  first  actual  outbreak  of 
hostilities  furnishes  a  better  criterion  for  the  commencement  of  a  war  than  the  date 
of  the  formal  declaration.  Their  view  is  perhaps  best  expressed  by  Hall  (6th  ed, 
370): 

"An  act  of  hostility,  unless  it  be  done  in  the  urgency  of  self-preservation  or  by 
way  of  reprisal,  is  in  itself  a  full  declaration  of  intention;  any  sort  of  previous 
declaration  therefore  is  an  empty  formality,  unless  an  enemy  must  be  given  time 
and  opportunity  to  put  himself  in  a  state  of  defense,  and  it  is  needless  to  say  that  no 
one  asserts  such  quixotism  to  be  obligatory." 

Oii  the  other  hand,  the  majority  of  Continental  publicists  have  insisted  upon 
the  utility  or  necessity  of  declaration,  though  they  appear  to  be  almost  equally 
divided  on  this  point.  For  more  or  less  extensive  citations  of  the  authorities,  see: 
4  Calvo,  §  1906;  Hall  (6th  ed.),  372-375,  and  note  on  pp.  375-376;  M6rignhac, 
La  guerre  sur  terre,  29-31  n. ;  6  P.-Fod6r^,  No.  2673 ;  and  Rey,  in  14  i^  /.  P.  D, 
(1907),  306-307  n. 
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tion   prior   to  hostilities  has  been,   comparatively   speaking, 
somewhat  exceptional.' 

'  Declarations  were  customaiy  in  Antiquity  and  the  Middle  Ages.  The  Romans 
were  particularly  strict  in  their  observance  of  certain  formalities  connected  with  the 
declaration  of  war.    See  supra^  §  37. 

Declarations  prior  to  hostilities  were  no  longer  considered  necessary  during  the 
seventeenth  century.  In  his  investigations  on  this  subject,  General  Maurice  of  the 
British  army  (see  his  Hostilities  without  DeclaraHany  1883,  and  an  artide  published 
in  the  Nin^eenA  Century  for  April,  1904)  found  less  than  ten  cases  out  of  118 
examined  of  declarations  prior  to  hostilities  between  1700  and  1872.  For  a  list  of 
wars  b^^un  without  formal  declaration,  see  2  il.  /.  (1908),  57-63. 

But  it  should  be  noted  that  there  has  been  a  tendency  in  recent  times  to  revert 
to  the  older  practice  of  beginning  war  with  a  declaration,  e.g.  in  the  cases  of  the 
Franco-German  War  of  1870  and  the  Russo-Turkish  War  of  1877.  The  Chino- 
Japanese  War  of  1894-1895  began,  however,  with  the  capture  of  the  Chinese  trans- 
port Koshung  by  a  Japanese  cruiser;  and,  in  the  case  of  the  Spanish- American 
War,  the  United  States  formally  declared  war  on  April  25, 1898,  after  the  capture  of 
several  Spanish  vessels  and  the  blockade  of  Cuban  ports  on  April  23.  The  exist- 
ence of  hostilities  or  actual  outbreak  of  the  war  was  dated  back  to  April  21  by 
the  Declaration  itself.  But  it  should  be  noted  that  these  were  preceded  by  an 
ultimatum  or  conditional  declaration.  See  Benton,  The  Ini.  Law  and  Diplomacy 
of  the  Spanisfh American  War  (1908),  99,  109  ff. 

Considerable  controversy  was  aroused  by  the  Russian  charges  of  treachery 
against  the  Japanese  because  of  the  latter's  attack  on  the  Russian  fleets  at  Che- 
mulpo and  at  Port  Arthur  on  Feb.  8, 1904,  two  days  prior  to  Japan's  declaration  of 
war  against  Russia  on  Feb.  10. 

Authorities  are  in  substantial  agreement  in  rendering  a  verdict  of  acquittal  in 
favor  of  Japan  as  far  as  these  charges  are  concerned.  The  attack  on  the  Russian 
fleet  could  not  have  been  in  the  nature  of  a  surprise,  as  Japan  had  severed  diplo- 
matic relations  on  Feb.  6  and  informed  the  Russian  Government  that  ''the  Impe- 
rial Government  of  Japan  reserve  to  themselves  the  right  to  take  such  independent 
action  as  they  may  deem  best  to  consolidate  and  defend  their  menaced  position,  as 
weU  as  to  protect  their  established  rights  and  legitimate  interests." 

It  appears,  however,  that  Japan  actually  began  hostilities  with  the  capture  of 
the  Skaterinoslav,  on  the  morning  of  Feb.  6,  at  least  fourteen  hours  (allowing  for 
the  difference  in  time  between  Tokio  and  St.  Petersburg)  before  the  delivery  of  the 
Japanese  note  at  the  Russian  capital,  breaking  off  diplomatic  relations.  It  seems 
that  the  decisive  factor  which  determined  the  action  of  the  Japanese  was  the 
appearance  of  the  Russian  fleet  off  the  Shantung  promontory  between  Port  Arthur 
and  the  Japanese  coast  on  Feb.  4.  Under  these  circumstances,  the  Japanese 
Government  may  have  been  justified  in  ordering  out  its  fleet  even  before  the  sever- 
ance of  diplomatic  relations  had  been  fully  accomplished. 

The  following  appears  to  have  been  the  order  of  these  occurrences : 
February  4, 1904  —  Russian  fleet  seen  off  the  Shantung  promontory. 
February  s  at  2  p.m.  —  Dispatch  of  note  from  Tokio  to  St.  Petersburg,  break- 
ing off  diplomatic  relations  and  orders  to  Vice-Admiral  Togo  to  go  in  search  of  the 
Russian  fleet  soon  afterwards. 

February  6  at  7  a.m.  —  Sailing  of  Japanese  fleet  from  Sasebo. 

February  6  at  9  a.m.  —  Capture  of  the  Ekaterinoslav. 

February  6  at  2  p.m.  —  Severance  of  diplomatic  relations  at  Tokio. 
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340.  A  Sudden  or  Treacherous  Attack  Illegal.  —  However, 
the  authorities  are  generally  agreed  that  nations  are  bound  to 
refrain  from  sudden  or  treacherous  attacks  upon  one  another 
without  negotiation  or  warning.  "  The  use  of  a  declaration 
does  not  exclude  surprise,  but  it  at  least  provides  that  notice 
shall  be  served  an  infinitesimal  space  of  time  before  a  blow  is 
struck.  .  .  .  The  truth  is  that  no  forms  give  security  against 
disloyal  conduct,  and  that  when  no  disloyalty  occurs,  States 
always  sufficiently  well  know  when  they  stand  on  the  brink  of 
war.''  * 

War  is  usually  preceded  by  a  long  period  of  negotiations 
which  may  result  in  an  ultimatum  or  a  conditional  declaration 
of  war.  With  modern  facilities  for  telegraphic  and  telephonic 
communication,  a  complete  surprise  would  be  well-nigh  im- 
possible.* 

341.  The  Rules  of  the  Second  Hague  Conference.— 
The  controversy  on  the  necessity  or  desirability  of  a  declara- 
tion of  war  prior  to  hostilities  has  probably  been  at  least  partly 
set  at  rest  by  the  Convention  relative  to  the  Commencement 
of  Hostilities,  signed  by  nearly  all  the  States*  represented  at 
the  Second  Hague  Peace  Conference. 

This  Convention  declares :  "  The  Contracting  Powers  rec- 
ognize that  hostilities  between  them  are  not  (ne  daiverU  pas) 
to  commence  without  a  previous  and  imequivocal  warning, 
which  shall  take  the  form  either  of  a  declaration  of  war,  giving 
reasons,  or  of  an  ultimatimi  with  a  conditional  declaration  of 
war  (Art.  i)." 

February  6  at  4  P.ic.  —  Severance  of  diplomatic  relations  at  St.  Petersbuig. 

February  8,  at  noon  —  Japanese  attack  on  Russian  vessels  at  Chemulpo,  Korea. 

February  8,  at  midnight  —  Japanese  attack  on  Russian  fleet  at  Port  Arthur. 

February  10  —  Declaration  of  War. 

On  this  controversy,  see:  Ariga,  La  guerre  russo-japonaise,  ch.  i;  Bordwefl, 
ch.  14;  Ehrens  and  F.  de  Martens,  ia  11  R.  D.  I.  P,  (1904),  133  *ff.  ;  Hershey,  ch. 
I ;  Ihid.y  iti  2  A.  J.  (1908),  944-945 ;  Lawrence,  War  and  Neutrality,  ch.  2;  IhU., 
Principles  (4th  ed.),  §  140;  Nagaoka,  in  36  R,  D.  I.  (1904),  461  ff. ;  Rey,  in  14  ^  17. 
/.  P.  (1907),  302  ff. ;  Smith  and  Sibley,  ch.  3 ;  and  Takahashi,  ch.  I. 

<  Hall  (6th  ed.),  378. 

'  The  surprise  of  a  nation  must  not  be  confounded  with  that  of  an  anny  or  fleet. 
Thus  Ariga  (p.  26)  admits  that  the  Russian  fleet  at  Port  Arthur  was  surprised,  not 
so  Russia. 

*  The  sole  exceptions  are  China  and  Nicaragua.  Nicaragua  has  since  adheied. 
Nearly  half  of  them  had  ratified  In  July,  191 1. 
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**  The  state  of  war  should  be  notified  to  the  neutral  Powers 
without  delay,  and  shall  not  take  effect  in  regard  to  them  imtil 
after  the  receipt  of  a  notification,  which  may  even  be  made  by  tele- 
graph. Nevertheless,  neutral  Powers  cannot  plead  the  absence 
of  notification  if  it  be  clearly  established  that  they  were  in  fact 
aware  of  the  state  of  war  (Art.  2)."  ^ 

The  Hague  Conference  of  1907  has  thus  created  an  obligation 
not  to  commence  hostilities  without  a  previous  conditional 
or  formal  declaration  of  war,  as  also  to  notify  neutrals  without 
delay ;  but  there  are  some  points  not  covered  by  these  rules. 

342.  War  may  Exist  without  Declaration.  —  A  declaration 
is,  of  course,  vmnecessary  in  the  case  of  civil  or  purely  defensive 
wars,  and  there  can  be  no  doubt  that,  in  the  future  as  in  the 
past,  war  may  exist  without  a  declaration;  and  that  in  the 
absence  of  such  a  declaration  of  intention,  the  legal  effects  of 
the  war  date  from  the  commencement  of  hostilities  if  these  are 
an  expression  of  hostile  intent.^  The  failure  to  make  a  declara- 
tion would,  however,  constitute  a  breach  of  International  Law. 

The  immediate  effects  of  the  outbreak  of  war  may  be  thus 
summarized: 

343.  The  Eflfects  of  the  Outbreak  of  War  on  (I)  Diplomatic 
Relations.  —  Diplomatic  intercourse  ceases  upon  the  outbreak  of 

^  3  H.  C.  (1907),  Arts.  X  and  2.  It  should  be  noted  that  Art.  2  merely  renders 
an  existing  custom  obligatory. 

"  Article  i  of  the  present  Convention  shall  take  effect  in  case  of  war  between  two 
or  more  of  the  Contracting  Powers.  Article  2  is  binding  as  between  a  belligerent 
Power  which  is  a  party  to  the  Convention  and  neutral  Powers  which  are  also  parties 
to  the  Convention."    Art.  3. 

This  Convention  was  based  upon  the  rules  adopted  by  the  Institute  of  Int.  Law 
in  1906.    See  21  Annuaire,  292. 

An  amendment  providing  that  hostilities  should  not  commence  untU  twenty- 
four  hours  after  the  delivery  of  the  declaration  or  ultimatum  had  elapsed  was  pro- 
posed by  Holland  and  supported  by  Russia ;  but  it  was  rejected  by  a  vote  of  16  to 
13,  with  five  abstentions. 

On  these  Hague  Bules,  see  i  Ades  et  doc,  de  la  deux,  confir.f  131 ;  Bordwell,  198- 
200;  Boiden,  116-121 ;  *  Higgins,  198-205 ;  Bustamante  y  Sirven,  di.  8 ;  *  Holland, 
War  on  Land,  §§  16^17;  Lawrence,  Principles  (4th  ed.),  §  140,  pp.  348  ff.; 
L^monon,  395-506;  *i  Scott,  516-522;  Stowell,  in  2  A.  /.  (1908),  50  ff.;  2 
Westlake,  257. 

*  So  far  as  the  writer  is  aware,  judges  of  prize  courts  (at  least  in  the  United  States 
and  England),  who  have  been  called  upon  to  pass  upon  the  validity  of  captures, 
made  prior  to  a  declaration,  are  unanimously  of  the  opinion  that  war  exists  with- 
out a  declaration.    For  cases,  see  Scott,  471-480. 
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war,  and  this  usually  occurs  prior  to  the  opening  of  hostilities 
through  the  recall  or  dismissal  of  public  ministers  or  ambassadors^ 
representing  the  belligerent  governments.  The  exequaturs  of  the 
consuls  of  the  enemy  State  are  also  usually  withdrawn. 

344.  Eflfect  of  War  on  (II)  Treaties.  —  It  was  formerly 
held  that  all  treaties  between  the  belligerents,  excepting  those 
concluded  with  a  view  to  hostile  relations,  were  annulled  by  the 
outbreak  of  war.^®  This  doctrine  has  been  abandoned  by  the 
great  majority  of  publicists,  but  authorities  are  by  no  means 
agreed  on  the  question  whether  the  abrogation  of  treaties  as 
a  consequence  of  war  is  the  rule  or  the  exception.  Nor  does 
a  study  of  international  practice  afford  a  certain  solution  of  the 
problem. 

There  is,  however,  a  certain  agreement  between  international 
practice  and  the  bulk  of  the  authorities  on  the  following  points : 

(a)  Transitory  or  dispositive  treaties,"  or  agreements  which 
set  up  a  permanent  state  of  things,  such  as  treaties  of  cession, 
boundary,  independence,  neutrality,  and  the  like,  are  unaffected 
by  war." 

*  It  is  customajy  for  each  belligerent  to  ask  the  minister  or  consul  of  a  friendly 
State  to  take  charge  of  the  archives,  etc.,  and  look  after  the  interests  of  its  nationals 
during  the  war.  Thus  the  interests  of  Great  Britain  in  South  Africa  during  the 
Boer  War  were  intrusted  to  the  American  consulate  at  Pretoria,  as  the  interests 
of  the  United  States  had  been  intrusted  to  the  British  legation  at  Madrid  during 
the  Spanish-American  War. 

The  mere  recall  or  dismissal  of  public  ministers  merely  indicates  very  strained 
relations,  and  should  not  in  itself  be  regarded  as  equivalent  to  a  declaration  of  war. 

^^This  absurd  doctrine  is  held  by  a  few  leading  authorities,  e.g,  i  Kent, 
Com.,  177;  3  Phillimore,  §  530;  and  i  Twiss,  §  252.  But  a  reading  of  subsequent 
sections  will  show  that  Phillimore  does  not  hold  the  doctrine  in  as  absolute  a  form 
as  he  has  been  represented. 

"  Cf.  supra,  §§  129-130,  and  p.  312  n. 

^  "  Where  treaties  contemplate  a  permanent  arrangement  of  territorial  or  other 
national  rights,  or  which,  in  their  terms,  are  meant  to  provide  for  the  event  of  an 
intervening  war,  it  would  be  against  every  principle  of  just  interpretation  to  hold 
them  extinguished  by  the  event  of  war.  If  such  were  the  law,  even  the  treaty  of 
1783,  so  far  as  it  fixed  our  limits,  and  acknowledged  our  independence,  would  be 
gone,  and  we  should  have  had  again  to  struggle  for  both  upon  original  revolutionao' 
principles.  .  .  . 

"  We  think,  therefore,  that  treaties  stipulating  for  permanent  rights  and  general 
arrangements,  and  professing  to  aim  at  perpetuity,  and  to  deal  with  the  case  of  war 
as  well  as  of  peace,  do  not  cease  on  the  occurrence  of  war,  but  are,  at  most,  suspended 
while  it  lasts;  and  unless  they  are  waived  by  the  parties,  or  new  and  repugnant 
stipulations  are  made,  they  revive  in  their  operation  at  the  return  of  peace."    Judge 
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(b)  Law-making  treaties  or  conventions  to  which  third  Powers 
are  parties,  as,  for  example,  the  Hague  Conventions,  the  In- 
ternational Postal  Union,  etc.,  remain  in  force.  Such  treaties, 
may,  however,  be  suspended  during  a  war,  owing  to  the  diffi- 
ctdty  or  impossibility  of  execution. 

(c)  Conventions  entered  into  with  a  view  to  hostilities  or  which 
are  applicable  to  a  state  of  war  are  to  be  put  into  operation. 

(d)  Purely  political  conventions,  such  as  treaties  of  alliance 
and  agreements,  the  inteipretation  of  which  has  given  rise  to 
the  war,  are  abrogated. 

(e)  There  is  a  difference  of  opinion  respecting  treaties  of 
commerce,  navigation,  etc.,  but  the  better  view  would  seem  to 
be  that  their  execution  is  merely  suspended  during  the  war. 
This  is  certainly  the  case  with  treaties  of  extradition,  copyright, 
etc.,  dealing  with  matters  having  no  connection  with  the  war 
or  its  purpose.  All  such  conventions  may,  of  course,  be  treated 
as  annulled,  suspended,  or  as  continuing  in  force  at  will  of  the 
belligerents,  who  usually  define  their  status  in  the  treaty  of 
peace. 

The  general  rule  or  principle  governing  this  subject  would 
seem  to  be  that  only  such  agreements  as  are  incompatible  with 
the  ends  of  warfare  are  necessarily  annulled  or  suspended,  as 
the  case  may  be;  but  that  the  belligerents  may  and  should 
clearly  indicate  their  position,  more  particularly  in  respect  to 
commercial  treaties  and  the  like,  in  the  treaty  of  peace.^ 

Washington,  in  Society  far  Propagation  of  the  Gospel  v.  New  Haven  (1823),  8  Wheaton, 
464,  494,  and  Scott,  4128.  Cf.  Sutton  v.  Sutton  (1830),  i  R.  and  M.  427,  a  British 
case. 

^  International  practice  has  varied  greatly  in  this  respect,  but  there  is  still  a 
disposition  to  assume  that  treaties  of  commerce  are  annulled.  A  number  of  recent 
treaties  of  peace  (e.g.  those  of  Frankfort  in  18  71  between  France  and  Germany  and 
of  Portsmouth  in  1905  between  Japan  and  Russia)  place  the  commercial  relations  of 
the  former  belligerents  upon  the  footing  of  the  most-favored-nation  clause,  pend- 
ing the  negotiation  of  new  conventions. 

During  the  negotiations  of  the  Treaty  of  Paris  (1898)  between  Spain  and  the 
United  States,  the  '^American  Commissioners  proposed  an  article  by  which  all  the 
treaties  in  existence  between  the  two  countries  at  the  outbreak  of  the  war  were 
enumerated  and  declared  to  continue  in  force."  But  the  Spanish  Commissioners 
insisted  that  the  war  had  "terminated  all  agreements,  compacts  and  conventions 
between  the  two  countries"  in  accordance  with  the  Spanish  decree  of  April  23, 
1898.  Art.  29  of  the  Treaty  of  Friendship  and  General  Relations  between  the 
United  States  and  Spain  (1902),  provides  that  ''all  treaties,  agreements,  conven- 
tions, and  contracts  between  the  United  States  and  Spain  prior  to  the  Treaty  of 
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345.  Eflfects  on  (III)  Subjects  of  Enemy  State  Found  in  Bellig- 
erent Territory  at  Outbreak  of  Hostilities.  —  A  continuous 
practice  of  over  a  century  and  a  half  has  established  the  cus- 
tomary rule  that  nationals  of  the  enemy  State  found  in  bellig- 
erent territory  at  the  outbreak  of  war  are  permitted  to  remain 
during  good  behavior,  xmless  their  expulsion  is  required  by 
military  considerations."  Permission  to  remain  carries  with  it, 
of  course,  the  right  to  protection  of  life  and  property  and  obli- 
gations of  temporary  allegiance.  If  ordered  to  leave,  alien 
enemies  should  be  given  a  reasonable  time  for  the  withdrawal 
or  disposal  of  their  property.  Nor  may  they  any  longer  be 
forcibly  detained  or  held  as  prisoners." 

Paris  shall  be  expressly  abrogated  and  annulled,  with  the  exception  of  the  Treaty 
signed  the  17th  of  February,  1834  ...  for  the  settlement  of  claims  .  .  .  which  is 
continued  in  force  by  the  present  Convention."  $  Moore,  pp.  376-377.  CJ. 
Benton,  118  ff. 

On  the  Effect  of  War  on  TraUies,  see  especially  a  recent  monograph  by  Jaoomet, 
La  guerre  et  les  iraiUs  (1910).  For  a  ** Table  showing  the  Effect  of  War  on  Treaties," 
see  Lawrence  (4th  ed.),  §  146.  A  Project  on  this  subject  was  presented  to  the 
Institute  of  Int.  Law  in  191 1.    See  24  Annuaire,  220  ff. 

'^  The  only  instances  of  expulsion  during  recent  wars  with  which  we  are  familiar 
have  been  that  of  the  Germans  from  Paris  in  1870  —  a  precautionary  measure 
which  has  been  much  criticised ;  the  expulsion  of  various  categories  of  British  sub- 
jects during  the  Boer  War;  and  the  forcible  ejectment  and  cruel  treatment  of 
Japanese  refugees  in  Manchuria  and  Siberia  by  the  Russians  during  the  Russo- 
Japanese  War.  In  its  Imperial  Order  of  Feb.  28, 1904,  the  Russian  Government 
had  authorized  Japanese  subjects  to  '' continue,  under  the  protection  of  Russian 
law,  to  reside,  and  to  follow  i)eaceful  callings  in  the  Russian  Empire  except  in 
territories  forming  part  of  the  Imperial  Lieutenancy  in  the  Far  East."  In  its 
"Instructions"  of  Feb.  10,  1905,  the  Japanese  Government  made  no  exceptions 
whatever,  though  it  was  made  clear  that  such  permission  to  continue  residence 
in  Japan  should  be  considered  as  an  act  of  grace  and  conditional  upon  good 
behavior.  See  Ariga,  §  15 ;  Hershey,  269,  282-283,  297-299 ;  Lawrenoe,  War  and 
Neutrality ^  etc. ;  Takahashi,  ch.  2. 

"  The  last  instance  of  forcible  detention  occurred  in  1803,  when  Napdeoo  I 
ordered  the  arrest  of  all  Englishmen  residing  in  France  between  eighteen  and 
sixty  years  of  age  as  an  unjustifiable  reprisal  for  the  British  capture  of  French 
vessels  without  a  prior  declaration  of  war.  Many  of  them  were  not  freed  before 
1814. 

Enemy  merchants  were  generally  given  at  least  forty  days  for  withdrawal  and 
disposal  of  their  goods,  even  in  the  Middle  Ages. 

The  question  has  been  raised  whether,  in  view  of  the  generality  of  the  obliga- 
tion of  military  service  on  the  Continent  of  Europe  it  would  be  permissible  to  detain 
alien  enemies  who  might  otherwise  join  the  opposing  belligerent  army.  It  would 
be  difficult  to  justify  an  obligation  to  permit  the  departure  of  such  persons,  though 
it  appears  to  be  tolerated  on  grounds  of  policy.  See,  e.g.,  Bonfils  (Fauchille) ,  No. 
1053;  and  Hall  (Atlay's  6th  ed,),  386-387. 
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346.  Property  Rights  of  Such  Persons.  —  The  practice  of 
confiscation  of  the  property  of  the  subjects  of  the  enemy  State 
found  under  belligerent  jurisdiction  at  the  outbreak  of  war  is 
now  obsolete.  "  Neither  the  principal  nor  the  interest  of  a 
State  debt  can  be  confiscated  or  sequestered  because  the  indi- 
viduals to  whom  it  is  due  are  enemy  subjects."  *•  Private  debts, 
ix.  debts  due  from  private  individuals  to  subjects  of  the  enemy 
State  are  no  longer  held  to  be  confiscable,  even  from  a  purely 
legal  standpoint,  though  the  payment  of  such  debts  may  be 
suspended  during  the  war.*^  The  wars  of  the  French  Revolution 
furnish  us  with  the  last  important  examples  of  the  confiscation 
of  the  private  property  of  enemy  subjects  foimd  in  belligerent 
territory  upon  the  outbreak  of  hostilities." 

'*  2  Westlake,  38.  There  has  been  no  attempt  of  this  sort  involving  "the  honor 
of  the  prince"  since  1752,  when  Frederick  the  Great  withheld  pajrment  to  British 
subjects  of  the  interest  on  the  ''Silesian  Loan/'  by  way  of  reprisal  for  the  British 
capture  of  Prussian  vessels  under  rules  of  maritime  warfare  which  he  held  to  be 
illegal. 

On  the  Silesian  Loan  Controversy ,  see  z  Cobbett,  Cases,  334-335 ;  2  Martens, 
Causes  ceUbris,  1-88;  Snow,  Cases,  243-346;  and  Wheaton,  History,  206-217. 

'^  The  right  to  confiscate  private  enemy  property  was  upheld  by  the  older  authori- 
ties. It  was  still  admitted  by  the  Supreme  Court  of  the  United  States  in  Brown 
Y.  U.  S.  (8  Cranch,  no;  and  Scott,  486)  as  late  as  1814  that  private  debts  due  the 
enenniy,  as  also  other  private  enemy  property  found  in  belligerent  territory  at  the 
conunencement  of  hostilities,  may  be  confiscated  according  to  the  strict  law  of  war ; 
but  that,  under  the  Constitution  of  the  United  States,  it  might  only  be  done  by 
Congressional  authority.  But  it  is  not  likely  that  Brown  v.  U.  S,  would  be  followed 
to-day  in  the  United  States.  The  decisions  even  of  a  Chief  Justice  Marshall  should 
not  be  deemed  inmiortaL 

In  181 7  Lord  Ellenborough  held  a  Danish  ordinance,  confiscating  private  debts 
due  Briti^  creditors  from  Danish  debtors  by  way  of  reprisal,  to  be  invalid  and  con- 
trary to  the  Law  of  Nations,  and  refused  to  recognize  the  pajrment  of  such  a  debt 
to  the  Danish  Government  as  an  extinction  of  the  obligation.  Wolff  v.  Oxholm, 
K..  B.,  6  M.  and  S.  92 ;  and  Scott,  497. 

This  decision  has  been  much  criticised,  but  ''our  own  conclusion  is  that  the  time 
is  fully  ripe  when  a  British  Court  should  not  lag  behind  the  position  taken  by 
Governments,  but  should  boldly  follow  Lord  Ellenborough."     2  Westlake,  44. 

^*  E.g.,  in  1793  upon  the  outbreak  of  war  between  France  and  European  States. 
Art.  19  of  the  Treaty  of  Paris  (1814)  stipulated  for  restitution  of  all  private  property 
thus  confiscated  by  France. 

"  Since  the  end  of  the  Napoleonic  Wars,  the  only  instance  of  confiscation  which 
has  occurred  was  supplied  by  the  American  Civil  War,  in  which  the  Congress  of  the 
Confederate  States,  by  an  Act  passed  in  August,  1861,  enacted  that  'property  of 
whatever  nature,  except  public  stocks  and  securities,  held  by  an  alien  enemy  since 
the  2ist  May,  1861,  shall  be  sequestered  and  appropriated."     Hall  (6th  ed.),  434- 

"On  the  other  hand,  this  rule  does  not  prevent  a  belligerent  from  suspending  the 
pa3rment  of  enemy  debts  till  after  the  war  for  the  purpose  of  prohibiting  the  increase 
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347.  Effects  on  (IV)  Enemy  Merchantmen  fomid  in  a  Bellig- 
erent Port  at  the  Outbreak  of  Hostilities.  —  It  is  no  longer 
customary  to  embargo,  sequester,  capture,  or  confiscate  such 
vessels.  "The  imintemipted  practice  of  belligerent  Powers 
since  the  outbreak  of  the  Crimean  War  has  been  to  aHow 
enemy  vessels  in  their  ports  at  the  outbreak  of  hostilities,  to  depart 
on  their  return  voyage.  The  same  privilege  has  been  accorded 
enemy  merchant  vessels  which  sailed  before  the  outbreak  of 
hostilities,  to  enter  and  depart  from  a  belligerent  port  without 
molestation  on  the  homeward  voyage."  ^ 


of  enemy  resources ;  from  seizing  public  enemy  property  on  his  territory,  such  as 
funds,  ammunition,  provisions,  and  other  valuables;  and  from  preventing  the 
withdirawal  of  private  enemy  property  which  may  be  made  use  of  by  the  enemy  for 
military  operations,  such  as  arms  and  munitions.  And  it  may  be  expected  in  the 
future  that  those  enemy  mail  boats  which  were  built  from  special  designs  for  the 
purpose  of  quickly  turning  them  into  cruisers  of  the  navy  will  be  prevented  from 
leaving  the  ports  of  a  belligerent  at  the  outbreak  of  war."     2  Oppenheim,  §  102. 

^*  Report  of  the  American  Delegation  to  the  Hague  Conference  of  1907.  See 
2  Scott,  219. 

At  the  banning  of  the  Crimean  War,  in  1854,  six  weeks  were  allowed  by  Russia, 
England,  and  France.  Similar  concessions  were  made  by  Prussia  in  x866,  France 
and  Prussia  in  1870,  and  by  Russia  and  Turkey  in  1870.  According  to  President 
McKinley's  Proclamation  of  April  26,  1898,  Spanish  merchant  vessels  in  American 
ports  were  to  be  allowed  until  May  21,  1898,  inclusive,  for  loading  their  cargoes 
and  departing  from  such  ports.  They  were  not  to  be  captured  on  their  return 
voyage  unless  their  cargoes  included  contraband  of  war,  Spanish  military  officers, 
or  any  dispatches  to  or  from  the  Spanish  Government.  It  was  further  provided 
that  "any  Spanish  merchant  vessel  which,  prior  to  April  21, 1898,  shall  have  sailed 
from  any  foreign  port  bound  for  any  port  or  place  in  the  United  States,  shall  be 
permitted  to  enter  such  port  or  place,  and  to  discharge  her  cargo,  and  afterwards 
forthwith  to  depart  without  molestation."  Such  a  vessel,  it  was  declared,  was 
not  to  be  captured  on  her  return  voyage. 

For  the  text  of  this  proclamation,  see  House  Doc,  of  55th  Congress,  3d  session 
(Foreign  Relations,  Vol.  1898),  772.  See  the  case  of  the  Buena  Ventura  (175  U.  S. 
388),  for  the  liberal  interpretation  of  this  proclamation  by  our  Supreme  Court,  which 
held  that  the  enemy's  vessels  were  included  within  the  intention  of  the  President's 
proclamation,  even  though  their  departure  from  an  American  port  had  taken  place 
before  the  war  had  b^gun.  Cf,  the  cases  of  The  Panama  (175  U.  S.  535,  and  Scott, 
788)  and  The  Pedro  (175  U.  S.  354).  See  also  7  Moore,  Digesij  §  1196;  and 
Benton,  130  fif.,  166  ff. 

The  Japanese  Imperial  Decree  of  Feb.  9, 1904,  permitted  Russian  merchantmen, 
having  no  contraband  on  board,  to  load  and  disdiarge  their  cargoes  and  remain  in 
Japanese  ports  until  Feb.  16 ;  and,  according  to  the  Czar's  Order  of  Fd>.  28, 
Japanese  merchant  vessels  without  contraband  might  remain  in  Russian  ports  for 
a  maximimi  period  of  forty-eight  hours  after  the  publication  of  the  "present  dec- 
laration by  the  local  authorities."  See  Hershey,  369,  281,  295-^97;  Lawrence. 
War  and  NeutralUy,  ch.  3 ;  and  Takahashi,  Pt.  I,  ch  3. 
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348.  The  Rules  of  the  Ebigue  Conference  of  1907-  —  The 
Hague  Conference  of  1907  must,  therefore,  be  deemed  to  have 
taken  several  steps  backward  when  it  adopted  the  following 
Convention  relative  to  the  Status  of  Enemy  Merchant  Ships 
at  die  Outbreak  of  Hostilities : 

^'  When  a  merchant-ship  belonging  to  one  of  the  belligerent 
Powers  is  found,  at  the  conmiencement  of  hostilities,  in  any 
enemy  port,  it  is  desirable  ^  that  it  shoidd  be  allowed  to  depart 
freely,  either  immediately  or  after  a  sufficient  term  of  grace,  and, 
after  being  furnished  with  a  passport,  to  proceed  straight  to  its 
port  of  destination  or  some  other  designated  port. 

"  The  same  rule  shall  apply  in  the  case  of  a  ship  which,  having 
left  its  port  of  departure  before  the  conunencement  of  the  war, 
has  entered  an  enemy  port  in  ignorance  of  hostilities  (Art.  i)." 

'*  A  merchant-ship  which,  owing  to  drcimistances  of  force 
majeure,  may  have  been  unable  to  leave  the  enemy  port  within 
the  period  contemplated  in  the  preceding  Article,  or  which  may 
not  have  been  allowed  to  leave,  can  not  be  confiscated. 

**  The  belligerent  may  only  detain  it  under  an  obligation 
to  restore  it  after  the  war  without  indemnity,  or  he  may  re- 
quisition it  on  payment  of  indemnity  (Art.  2)." 

"  Enemy  merdiant-ships  which  left  their  last  port  of  de- 
parture before  the  commencement  of  the  war,  and  are  encoim- 
tered  at  sea  while  ignorant  of  the  outbreak  of  hostilities,  can 
not  be  confiscated.  They  are  only  liable  to  detention  under  an 
obligation  to  restore  them  after  the  war  without  indemnity, 
or  to  be  requisitioned,  or  even  restored,  with  indemnity  and 
under  the  obligation  of  providing  for  the  safety  of  the  persons 
as  well  as  the  preservation  of  the  papers  on  board. 

"  After  having  touched  at  a  port  of  their  own  country  at 
a  neutral  port,  these  ships  are  subject  to  the  laws  and  customs 
of  maritime  warfare  (Art.  3)." 

"  Enemy  cargo  on  board  the  vessels  referred  to  in  Articles 
I  and  2  is  likewise  liable  to  be  detained  and  restored  after  the 


^  Russia  proposed  making  the  delay  obligatory,  but  this  was  opposed  by  Great 
Britain,  France,  Japan,  and  the  Argentine  Republic.  Consequently,  the  term 
desirable  was  adopted.  This  was  a  decided  step  backward.  The  Convention  is 
also  reactionary  in  several  other  respects,  e.g.  in  the  provisions  making  Ignorance  of 
the  fact  of  hostilities  a  condition  of  immunity. 
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war  without  indemnity,  or  to  be  requisitioned  on  payment  of 
indemnity,  either  together  with  the  ship  or  separately. 

''  The  same  rule  applies  in  the  case  of  cargo  on  board  the 
vessels  referred  to  in  Article  3  (Art.  4)." 

"  The  present  Convention  does  not  affect  mierdiant-ships 
whose  construction  indicates  that  thay  are  intended  to  be  con- 
verted into  warships  (Art.  s)."  ^ 

349.  Effects  of  War  on  (V)  Non-intercourse  between  Bellig- 
erent Subjects.  — ^There  are  two  contrasted  views  on  this 
subject.  The  older  authorities  and  the  Anglo-American 
courts^  have  uniformly  held  that,  unless  specially  licensed, 
trading  or  commercial,  intercourse  between  enemy  sub- 
jects becomes  ipso  facto  illegal  upon  the  outbreak  of  war. 
This  view  is  also  shared  by  many  modem  authorities 
even  on  the  Continent,^  and  has  the  support  of  considerable 

*^  6  H.  C.  (1907),  Arts.  1-5.  ''The  provisions  of  the  present  Convention  are 
only  applicable  between  the  Contracting  Powers,  and  only  if  aU  the  belUgereits 
are  parties  to  the  Convention."    Art.  6. 

The  Convention  was  signed  by  all  the  Powers  with  the  exception  of  the  United 
States,  China,  and  Nicaragua.  Germany  and  Russia  made  reservations  with 
respect  to  Article  3.  In  July,  1911,  it  had  been  ratified  by  eighteen  States.  The 
United  States'  refusal  to  sign  was  based  on  the  ground  that  the  Convention  is  an 
unsatisfactory  "compromise  between  those  who  believed  in  the  existence  of  a  right 
and  those  who  refuse  to  recognize  the  legal  validity  of  the  custom  whidi  has  grown 
up  in  recent  years.  The  Convention  cannot  be  called  progressive,  for  it  questions 
a  custom  which  seems  generally  established,  and  its  adoption  would  seem  to  sanction 
less  liberal  and  enlightened  practice."     2  Scott,  The  Hague  Peace  Conferences,  568. 

On  the  Sixth  Hague  Conveniion,  see:  3  Acles  et  doc,  de  la  deux,  am- 
firence^  825-830,  852-853,  884-886;  Bustamante  y  Sirven,  ch.  9;  Dupuis,  Le  droU 
de  le  guerre  maritime  (191 1),  Nos.  75-81 ;  *  Higgins,  295-307;  L^onon,  647-^1; 
*i  Scott,  556-568;  2  Ibid.,  219-221,  415-421;  Ibid.,  m  2  A.  J.  (1908),  259  ff.; 
2  Westlake,  307. 

^  The  leading  British  case  is  that  of  The  Hoop  (1799),  i  Rob.  196,  and  Scott,  521. 
In  this  case,  one  of  particular  hardship  upon  British  merchants,  Sir  William  Scott 
stated  it  as  his  opinion,  based  mainly  on  the  authority  of  Bjmkershoek,  that  "there 
exists  such  a  general  rule  of  maritime  jurisprudence  of  this  country,  by  which  all 
trading  with  the  public  enejiy,  unless  with  the  permission  of  the  sovereign,  is 
interdicted."  He  gives  evidence  to  show  that  it  was  also  the  law  of  France,  Spain, 
and  Holland.    Cf.  Potts  v.  Bell  (1900),  Scott,  525. 

The  leading  American  case  is  that  of  The  Rapid  (1814),  8  Cranch,  156,  and  Scott, 
557.  The  rule  against  trading  was  enforced  against  an  American  citizen  who, 
after  the  outbreak  of  hostilities,  had  merely  tried  to  bring  home  property  which  he 
had  bought  in  England  before  the  War  of  181 2  and  deposited  on  a  small  British 
island  **  situated  near  the  Hne  between  Nova  Scotia  and  the  United  States."  See, 
generally,  the  cases  in  Scott,  531-565. 

"  E.g.  Bonfils  (Fauchille),  Nos.  1060-1065;    Geffcken,  note  5  toHefifter,  $123; 
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present-day  international  practice;  but  it  is  condemned  or 
regarded  as  obsolete  by  an  increasing  number  of  authorities,^ 

M^rignbac,  La  guerre  sur  la  terre,  Nos.  32-33 ;  and  Pfllet,  Les  lais  actuellest  No.  40. 
This  is  also  the  view  of  4  Calvo,  §{  1926  ff.  and  1953  ff. ;  and  most  of  the  Anglo- 
Americaxi  authorities,  as,  e.g.,  Hall  (6th  ed.},  383-385 ;  Lawrence  (3d  ed.},  S  165 ; 
3  PhillimOTe,  S  69 ;  Taylor,  S  4<^5 ;  2  Twiss,  S  44  ff- ;  Wheaton,  $  309  ff • ;  Woolsey, 

5  123. 

^  Among  the  authorities,  who  regard  the  older  view  as  obsolete,  or  who  may  at 
least  be  said  to  favor  a  more  liberal  and  enlightened  practice,  are :  Bluntschli,  Art 
674 ;  Bordwell,  Law  of  War  (1908),  202-203,  208-211 ;  Bentwicfa,  War  and  Private 
Property  (1907),  ch.  5;  Lawrence  (4th  ed.),  S  143^  Lueder,  in  4  Holtzendorff, 
358  ff. ;  Manche,  La  diclaration  de  guerre  (1909),  db.  11 ;  3  F.  de  Martens,  §  109, 
p.  203;  Maurel,  De  la  dlclaration  de  guerre  (1907),  339-343;  Phillipson,  Effect  of 
War  on  Contracts  (1909),  53  ff.;  2  PiMeli^re,  Nos.  841-846;  6  P.-FodM,  Nos. 
2697-2699;  2  Rivier,  231-232;  UUmann  (2nd  ed.),  §  173;  and  2  Westlake,  44-51. 

It  is  eq)ecially  gratif3ring  that  the  newer  doctrine  is  gaining  adherents  in  England 
and  America.  Bentwich  (p. 50)  observes:  *'A  large  part  of  the  authority  about 
trading  with  the  enemy  is  reaUy  obsolete,  but  unfortunately,  being  embodied  in  case 
law,  it  has  not  been  swept  away."  Lawrence  (4th  ed.,  %  143)  has  changed  his 
former  views  on  this  subject.  Westlake  (II,  45)  does  not  hesitate  to  call  attention 
to  the  "conservative  tendency  of  courts."  And  Bordwell  (p.  203)  says:  "It  is 
desirable  that  the  view  that  war  itself  does  not  put  an  end  to  commercial  inter- 
course, but  that  its  illegality  depends  on  its  interdiction  by  the  political  authorities, 
should  find  even  wider  recognition  than  it  has.  .  .  .  Where  commerce  is  allowed, 
the  rule  that  an  alien  enemy  has  no  standing  in  court  does  not  apply,  and  omtracts 
can  be  made  and  enforced  as  in  time  of  peace.  Since  the  beginning  of  the  Crimean 
War,  a  very  large  indulgence  in  commerce  between  belligerents  has  been  allowed. 
Thus,  in  the  Spanish-American  War,  neutral  vessels,  laden  with  American-owned 
car]goes  other  than  contraband  of  war,  cleared  for  Spanish  ports."  Cf.  7  Moore, 
Digest,  S  ii35i  pp.  241-243.  A  tendency  toward  a  more  lenient  practice  was  shown 
even  by  our  Supreme  Court  in  Mathews  v.  McSiea  (1875),  91  U.  S.  7,  and  Scott,  508. 

"  By  German  law,  a  license  to  trade  is  presumed,  and  explicit  notice  is  required 
to  forbid  specific  kinds  of  commerce.  But  contraband  trading  is,  of  course,  always 
prohibited,  and  the  participation  of  a  German  citizen  in  the  Morgan  (English)  war 
loan  to  France  in  1870  was  held  illegal  and  invalid.  In  France  and  England  the 
older  principle  prevafls  that  all  commerce  is  interdicted  by  the  mere  declaration  of 
war,  and  that  special  licenses  are  required  to  permit  any  limitation  of  the  rule." 
Bentwich,  op.  cit.,  51. 

On  License  to  Trade,  see  especially  Bordwell,  210^-211;  Bonfils,  No.  1062;  *4 
Calvo,  (S  1969  ff.;  *Hall  (6th  ed.),  550-552;  *2  Halleck,  ch.  30;  *  Lawrence 
(3d  ed.),  S§  165,  235;  Ibid.  (4th  ed.),  pp.  455-45^,  560-562;  7  Moore,  §  1141 ;  a 
Oppenheim,  S  217;  Phillipson,  Effects  of  War  on  Contracts,  65-66;  6  and  7  P.- 
Fod^^,  Nos.  2700,  2938;  *  Scott,  Cojw,  526-534;  *  Taylor,  §  512;  •Wheaton, 
§i  409-410,  and  Dana's  note.  No.  198;  Woolsey,  §  155. 

This  subject  is  one  which  is  regulated  by  municipal  law.  Licenses  are  general 
when  they  permit  a  State's  own  subjects  or  all  enemy  or  neutral  subjects  to  trade 
in  particular  articles  or  at  particular  places;  they  are  special  when  they  permit 
particular  individuals  to  carry  on  a  trade  in  the  manner  described  by  the  document 
itself.  General  licenses  are  granted  only  by  the  Government  itself,  special  licenses 
may  sometimes  be  granted  by  commanders  in  chief.    Licenses  were  granted  on  a 
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and  international  practice  shows  a  growing  tendency  toward 
the  adoption  of  the  more  liberal  rule  that  such  trading  as  is  not 
incompatible  with  military  aims  is  permissible,  unless  specially 
prohibited  by  either  of  the  belligerent  governments.  The 
main  obstacles  to  the  growth  of  a  more  enlightened  practice 
would  seem  to  be  the  existence  of  a  niunber  of  contrary  prece- 
dents embalmed  in  case  law  and  the  hide-boimd  conservatism 
of  Anglo-American  courts,  which  manifests  itself  in  this  as  in 
every  other  branch  of  jurisprudence.  In  view  of  the  diversity 
of  opinion  and  practice  in  this  matter,  it  shoidd  be  reasonably 
clear  that  there  is  no  rule  of  International  Law  governing  the 
subject,  and  that  conmierdal  intercourse  between  so-called 
enemy  subjects  is  really  regulated  by  municipal  law." 

350.  Trading  with  the  Enemy.  Anglo-American  Practice.  — 
Though  there  is  no  rule  of  International  Law  governing  this 
subject,  its  importance  demands  a  brief  summary  of  Anglo- 
American  practice.  In  general,  the  English  and  American 
courts  hold  that,  with  the  exception  of  that  class  known  as 
commercia  belli  (ransom  bills,^  bills  of  exchange  drawn  by  prison- 
large  scale  by  Napoleon  I,  but  ^>ecial  licenses  are  now  practically  obsolete.  This 
makes  the  jurisprudence  bearing  on  the  subject  obsolete  also.  The  most  general 
rule  is  that  they  are  strictly  construed.    Contracts  imder  a  license  are  valid. 

**  This  is  the  opinion  of  Oppenheim  (II,  S  loi-)  He  sa3rs  Manning  is  the  only 
British  publicist  who  seems  to  agree  with  him.  Bentwich  (p.  47)  and  PhiflipsoQ 
(p.  48)  appear  to  share  this  view,  which  obviously  coincides  with  the  facts  of  mter- 
national  practice,  if  not  with  the  decisions  and  authorities. 

**  "  Ransom  is  the  repurchase  by  the  original  owner  of  the  property  acquired  by 
the  seizure  of  a  prize.  .  .  .  When  a  vessel  is  released  upon  ransom  the  commander 
gives  a  ransom  bill,  by  which  he  contracts  for  himself  and  the  owner  of  the  vessd 
and  cargo  that  a  stipulated  sum  shall  be  paid  to  the  captor."    HaU  (6th  ed.),455- 

The  duplicate  copy  of  the  ransom  bill  serves  as  a  safe-conduct  for  the  captured 
vessel  so  long  as  it  keeps  within  its  prescribed  course.  The  captor  usually  retains 
an  officer  of  the  prize  as  a  hostage  for  the  payment  of  the  stipulated  ransom.  Ran- 
som bills  are  construed  strictly.  The  courts  of  most  States  (including  probably 
the  United  States)  allow  the  captor  to  sue  directiy  on  a  ransom  bill,  but  Great 
Britain  holds  so  strictiy  to  the  rule  that  enemy  subjects  have  no  standing  in  her 
courts,  that  she  has  always  refused  to  permit  direct  suit  by  the  captor.  "The 
difficulty  was,  however,  surmounted  by  allowing  the  British  hostage  to  bring  an 
action  in  British  courts  for  the  recovery  of  his  liberty,  which  could,  of  course,  be 
obtained  only  by  the  payment  of  the  promised  sum."  Lawrence  (3d  ed.),  p.  338. 
Great  Britain  prohibited  the  taking  or  giving  of  ransom  bills  in  1782,  though  it  was 
subsequentiy  allowed  in  cases  of  necessity,  and  since  1864  may  be  permitted  by  an 
Order  in  Council.  In  1870  France  permitted  ransom  only  in  case  of  absolute 
necessity.  Though  apparentiy  obsolete,  the  practice  has  never  been  piobilHted  by 
the  United  States. 
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ers  of  war  and  the  like),  all  contracts  concluded  during  war  with 
enemy  subjects  are  illegal  and  hence  null  and  void.  No  action 
upon  such  contracts  will  be  entertained,  either  during  or  after 
the  war.  But  contracts  made  before  the  war  are  usually  merely 
suspended  as  to  their  execution,  and  the  enemy  subject's  right 
of  suit  revives  at  the  close  of  the  war.*'  Commercial  partner- 
ships are  dissolved,  as  are  in  general  all  executed  and  executory 
contracts  existing  between  enemy  subjects  which  require  further 
acting  upon  during  hostilities,  executory  contracts  which  do 
not  require  to  be  further  acted  upon  being  merely  suspended.^ 

On  Ransom  Bills,  see  *  Atherlcy- Jones,  Commerce  in  War,  (1907),  585,  637-645; 
BordweU,  227;  Bonfils  (Fauchille),  No.  1414;  De  Boeck,  Nos.  257-267 ;  4  Calvo, 
§S  2422-2429;  Dupuis,  Nos.  269-277 ;  *  Hall  (6th  ed.),  455-456;  2  Halleck  (Baker's 
3d  ed.),  329-333;  *  Lawrence  (3d  ed.),  S  208;  Ibid.  (4th  ed.),  S  184;  7  Moore, 
Digest,  §  1214;  2  Oppenheim,  $  i9S;  Perels,  5  57,  PP-  336-337;  3  Phfllimore,  §S 
109-110;  Phillipaon,  67-68;  Pillet,  No.  228;  8P.-Fod^,  Nos.  3189-3190;  *  Scott, 
Cases,  566-584;  2  Twiss,  §§  180-181;  *  Westlake,  158-160;  Wheaton,  §411  and 
Dana's  note,  No.  199;  Woolsey,  §  150. 

*'  But  these  rules  do  not  apply  to  aliens  of  belligerent  nationality  who  are 
permitted  to  reside  In  the  enemy  country.  "An  alien  enemy  residhig  in  this 
country  may  contract  and  sue  like  a  citizen  (2  Kent,  Com.,  63).  When  the  creditor, 
although  a  subject  of  the  enemy,  remains  in  the  countiy  of  the  debtor,  or  has  a 
known  agent  there  authorized  to  receive  the  amount  of  the  debt,  throughout  the 
war,  payment  then  to  such  creditor  or  his  agent  can  in  no  respect  be  construed 
into  a  violation  of  the  duties  imposed  by  a  state  of  war  upon  the  debtor."  Justice 
Gray,  in  Kershaw  v.  Kelsey  (1868),  100  Mass.,  561,  and  Scott,  537. 

^  Bentwich,  War  and  Private  Property,  4S-49.  Bentwich  cites  Esposito  v. 
Bowden  (24  L.  J.  Q.  B.  210,  and  4  £.  &  B.  763)  —  a  case  growing  out  of  the  Crimean 
War  —  as  the  leading  case  on  this  subject 

The  leading  case  on  the  dissolution  of  commercial  partnerships  is  Griswold 
V.  Waddington  (Court  of  Errors  of  N.  Y.,  1819),  16  Johnson's  Reports,  438,  and 
Scott,  504.  The  leading  case  on  ordinary  contracts  is  Ex  parte  Boussmaker 
(Chajiccry,  1806),  13  Vesey  Jun.  17,  and  Scott,  494.  In  Hoare  v.  Allen  (Sup. 
Ct.  of  Pa.  1789),  2  Dallas,  102,  and  Scott,  498,  it  was  held  that  interest  on  a  mort- 
gage due  a  British  subject  residing  in  London  in  1773  did  not  nm  during  the  Revolu- 
tionary War.  But  this  decision  is  in  conflict  with  Ex  parte  Boussmaker.  In 
Hanger  v.  Abbott  (1867),  6  Wallace,  532,  and  Scott,  500,  our  Supreme  Court  held  that 
the  Statute  of  Limitations  did  not  run  whilst  the  ri|^t  of  action  is  suspended  by 


In  N.  Y.  Life  Ins.  Co.  v.  Stathem  (1876),  93  U.  S.  24,  and  Scott,  512,  our 
Si^reme  Court  decided  that  non-pa3rment  of  premiums,  due  to  the  outbreBik  of  war, 
annuls  a  life  insurance  policy  "in  which  time  is  material  and  of  the  essence  of  the 
contract ";  but  that  the  insured  is  "fairly  entitled  to  have  the  equitable  value  of 
his  policy,"  i.e.  the  amount  of  the  premiums  actually  paid,  minus  the  value  of  the 
insurance  enjoyed. 

in  Kershaw  v.  Kdsey  (1868),  100  Mass.  561,  and  Scott,  536,  Justice  Gray  thus 
sununarized  the  law  governing  intercourse  between  enemy  subjects  as  judicially 
declared  in  Great  Britian  and  the  United  States : 

2B 
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BDUOORAFHT 

Effect  of  War  on  Corpontions. — Baty,  Inl,  Law  in  Souik  Africa, 
ch.  6 ;  Ibid,y  in  /.  C.  L,  for  April,  1908 ;  Bentwich,  War  and  Property,  57  ff, ; 
Chadwick,  in  20  L,  Q,  R.  (1904),  167  flf. ;  Latifi,  Effects  of  War  on  Property, 
54  flf. ;  Phillipson,  Effects  of  War  on  Contracts,  91  flF. ;  Westlake,  in  /.  C.  L 
for  April,  1909  (reply  to  Baty). 

Declaration  of  War  and  its  Immediate  Effects.  —  Anis,  Du  droit  de 
declarer  la  guerre  (1909) ;  Bellat,  La  declaration  de  guerre  (1909) ;  Blunt- 
schli,  Arts.  521-556 ;  *  Bonfils  (Fauchille),  Nos.  102  7-1065 ;  Bordwdl,  Pt.  0. 
ch.  i;  Bruyas,  De  la  declaration  de  guerre  (1899);  Bry,  Nos.  378-385; 
4  Calvo,  §§  1899-2003 ;  Despagnet,  Nos.  517-523 ;  Dupuis,  in  13  R.  D.  L  P. 
(1906),  725  flF. ;  F6raud-Giraud,  in  17  R,  D.  I.  (1885),  19  S. ;  Fnnck-Bren- 
tano  et  Sorel,  PrScis,  liv.  II,  c.  2 ;  Hall,  Pt.  Ill,  ch.  i ;  i  Halleck,  ch.  17; 
Heffter  (Geflfcken),  §§  120-123  ;  *  Lawrence  (3d  ed.),  161,  165-168, 195-198; 
Ibid.,  (4th  ed.),  §§  140,  143-146,  171-174;  Liszt  (3d  ed.),  §39;  LoDguet, 
Le  droit  actuel  de  la  guerre  terrestre  (1901),  §§  1-15 ;  Lueder,  in  4  Holtzen- 
dorff,  332-362 ;  Manche,  La  diclaration  de  la  guerre,  etc.  (1909) ;  3  F.  de 
Martens,  §§  108-109 ;  Maurel,  De  la  declaration  de  la  guerre  (1907) ;  *  Mau- 
rice, Hostilities  without  Declaration  (1883) ;  Ibid,,  in  Nineteenth  Century, 
April,  1904;  *  M6rignhac,  De  la  guerre  sur  terre  (1903),  29-65;  7  Moore, 
Digest,  §§  1106-1108;  Ibid.,  in  37  R.  D,  I,  (1905),  517  flf. ;  2  Oppenheim, 
§§  93-102 ;  Owen,  Declaration  of  War  (1889) ;  3  Phillimore,  Pt.  DC,  chs. 
5-8 ;  *  Pillet,  Les  lois  actuelles  de  la  guerre  (1901),  ch.  3 ;  2  Pi6delidvre,  Nos. 

It  ''prohibits  all  intercourse  between  citizens  of  the  two  belligerents  wfaidi  is 
inconsistent  with  the  state  of  war  between  their  countries;  and  this  includes  .  .  . 
any  act  or  contract  which  tends  to  increase  his  resources ;  and  every  kind  of  trading 
or  commercial  dealing  or  intercourse,  whether  by  transmission  of  money  or  goods, 
or  by  orders  for  the  delivery  of  either,  between  the  two  countries,  directly  or  indi- 
rectly, or  through  intervention  of  third  persons  or  partnerships,  or  by  contracts 
in  any  form  looking  to  or  involving  such  transmission  or  by  insurances  upon  trade 
or  with  the  enemy.  Beyond  the  principles  of  these  cases  the  prohibition  has  not 
been  carried  by  judicial  decision.  .  .  . 

"At  this  age  of  the  world,"  he  continued,  "when  all  the  tendencies  of  the  Law  of 
Nations  are  to  exempt  individuals  and  private  contracts  from  injury  or  restraint 
in  consequence  of  war  between  their  Governments,  we  are  not  disposed  to  declare 
such  contracts  unlawful  as  have  not  been  heretofore  adjudged  to  be  inconsistent 
with  a  state  of  war." 

Consequently,  the  Supreme  Court  of  Massachusetts  unanimously  decided  that 
the  plaintiff,  the  owner  of  a  sugar  planation  in  Mississippi,  might  recover  unpaid 
rent,  etc.,  on  land  which  he  had  leased  to  the  defendant,  a  citizen  of  Massachusetts, 
during  the  Civil  War.  "It  is  perhaps  not  too  much  to  say  that  this  is  the  leading 
American  case  on  thb  subject.  It  has  been  repeatedly  dted  and  followed."  Scoit, 
538  n. 

The  legal  rights  of  debenture  holders  and  shareholders  in  companies  incorporated 
or  trading  in  an  enemy  country  do  not  appear  to  have  been  definitely  defined, 
but  there  appears  to  be  no  sound  reason  for  confiscating  their  property  or  holding 
their  connection  with  the  corporation  dissolved  on  the  analogy  of  commercial 
partnerships.  , 
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806-S49;  6  P.-Fod6r6,  Nos.  2671-2720;  *2  Rivier,  220-237;  St.  Croi^ 
La  dSdaration  de  guerre,  etc.  (1892) ;  *  Scott,  Ccues,  464-584;  Snow,  Cases, 
250-314;  Taylor,  §§  455-468;  Ullmann  (2nd  ed.),  §§  171-173;  Vattel, 
liv.  m,  §§  51-65 ;  Walker,  Manual,  §§  37-50 ;  *  2  Westlake  18-51 ;  Whea- 
ton,  Pt.  IV,  ch.  I,  and  Dana's  notes,  Nos.  156-158;  Wilson,  cbs.  lo-zz; 
Woolsey,  §§  120-124. 


CHAPTER  XXV 

THB  LAWS  OF  LAUD  WARFARB 

351.  The  Chief  Means  and  Aims  of  Land  Warfare. — Land 
warfare  has  two  main  aims  —  the  reduction  or  defeat  of  the 
enemy's  armed  land  forces,  and  the  temporary  occupation  and 
administration  of  the  whole  or  a  portion  of  the  enemy's  territory. 
The  chief  means  by  which  it  is  sought  to  accompU^  these  ends 
are  the  application  of  armed  force  and  the  enforcement  of  military 
or  martial  law.  The  law  of  military  occupation  will  be  dealt  with 
in  the  following  chapter. 

I.  Lawful  Belligekents 

352.  Who  are  Lawful  Belligerents  ?  —  The  Hague  Regulations 
respecting  the  Law  and  Customs  of  War  on  Land  lay  down  these 
definite  rules  relating  to  lawful  belligerents: 

"  The  laws,  rights  and  duties  of  war  apply  not  only  to  the  army, 
but  also  to  militia  and  volimteer  corps  fulfilling  the  following 
conditions : 

"  (i)  To  be  commanded  by  a  person  responsible  for  his  subor- 
dinates ; 

''  (2)  To  have  a  distinctive  emblem  fixed  and  recognizable  at  a 
distance. 

"  (3)  To  carry  arms  openly ;  and 

"  (4)  To  conduct  their  operations  in  accordance  with  the  laws 
and  customs  of  war. 

"  Li  countries  where  militia  or  volunteer  corps  constitute  the 
army,  or  form  part  of  it,  they  are  included  under  the  denomina- 
tion 'army'  (Art.  i)."  ^ 

*  H.  R.  (1899  and  1907),  Art.  i.  C/.  B.  D.  (Brussels  Declaration  of  1874),  Art 
9,  of  which  H.  R.,  I  is  almost  an  exact  verbal  reproduction.    For  the  text  of  B.  D., 

372 


THE  LAWS  OF  LAND  WARFARE  373 

353.  Levies  en  masse.  —  *^  The  population  of  a  territory  which 
has  not  been  occupied  who,  on  the  approach  of  the  enemy, 
spontaneously  take  up  arms  to  resist  the  invading  troops  without 
having  had  time  to  organize  themselves  in  accordance  with 
Article  i,  shall  be  regarded  as  belligerents  if  they  carry  arms 
openly  and  if  they  respect  the  laws  and  customs  of  war  (Art.  2) ."  * 

see  Higgins,  The  Hague  Peace  Conferences,  373  ff. ;  or  Scott,  Texts  of  the  Peace 
Conferences  at  the  Hague,  382  ff. 

These  conditions  were  not  observed  by  the  Prussians  during  the  Franco-German 
War  of  1 870-1871.  They  required  that  ''every  prisoner,  in  order  to  be  treated  as 
a  prisoner  of  war,  shall  prove  that  he  is  a  French  soldier  by  showing  that  he  has  been 
called  out  and  borne  in  the  lists  of  a  military  organized  corps,  by  an  order  emanating 
from  the  legal  authority  and  addressed  to  him  personally"  —  an  impossible  re- 
quirement. They  also  required  an  emblem  or  distinctive  mark,  clearly  distinguish- 
able at  rifle  distance  —  an  absurd  condition  in  these  days  of  long-distance  firing. 
See  especially :  Bordwell,  90  ff. ;  Hall  (6th  ed),  510  ff. ;  Lawrence  (4th  ed.),  §  219 ; 
*  Spaight,  War  Rights  on  Land,  41-46;  and  2  Westlake,  61. 

It  should  be  noted  that  H.  R.,  i  leaves  several  important  questions,  such  as  the 
use  of  guerilla  troops  and  savages  in  land  warfare,  to  be  dealt  with  by  "  the  principles 
of  the  Law  of  Nations,  as  they  result  from  the  usages  established  between  civilized 
nations,  from  the  laws  of  humanity,  and  the  requirements  of  the  public  conscience." 
4  H.  C,  Preamble.    See  Higgins,  211. 

The  Hague  Regulations  appear  in  the  form  of  an  aimez  to  4  H.  C.  (the  Fourth 
Hague  Convention  of  1899  and  1907),  by  which  the  Contracting  Parties  agreed  to 
issue  to  their  armed  land  forces  instructions  which  shall  be  in  conformity  with  these 
Regulations.  The  provisions  contained  in  them  are  declared  to  be  "only  binding 
between  Contracting  Powers,  and  only  if  all  the  belligerents  are  parties  to  the 
Convention :  **A  belligerent  party  which  violates  the  provisions  of  the  said  Regulations 
shall,  if  the  case  demands,  be  liable  to  make  compensation.  It  shall  be  responsible  for 
all  acts  committed  by  persons  forming  part  of  its  armed  forces,**  4  H.  C.  (1907}, 
Arts.  1-3. 

Whether  guerrilla,  irregular,  or  detached  bodies  of  men  are  entitled  to  the  privi- 
leges of  legitimate  combatants,  would  seem  to  depend  upon  whether  they  fulfill  the 
four  conditions  laid  down  in  i  H.  R.,  i.  On  Guerrilla  Warfare,  see  especially  the 
somewhat  lengthy  citation  from  Leiber's  Miscellaneous  Writings  (II,  277  ff.),  in 
iA,J.  (1907),  15-18. 

The  use  of  so-caUed  savage  or  semi-barbarous  troops  in  modem  warfare  would 
appear  to  be  subject  to  the  same  conditions.  During  the  Russo-Japanese  War, 
Admiral  Alexieff  issued  an  order  offering  special  inducements  to  convicts  from  the 
island  of  Sakhalin  to  enlist  in  the  Russian  army.  Though  this  cannot  be  regarded 
as  a  positive  violation  of  the  Law  of  Nations,  "there  is  something  peculiarly  revolt- 
ing to  modem  conceptions  of  humanity  in  the  emplo}rment  of  criminals  for  purposes 
of  warfare.''  Hershey,  Int.  Law  and  Diplomacy  of  the  Russo-Japanese  War,  309- 
311.     Cf.  Ariga,  S  25- 

'  H.  R.,  2.    The  italicized  phrase  was  added  in  1907.    Cf  B.  D.,  Art.  10. 

This  article  recognizes  the  legality  of  levies  en  masse  provided  they  fulfill  the 
two  conditions  laid  down.  It  represents  a  compromise  between  the  opposing  view 
of  the  larger  and  smaUer  States  both  at  Brussels  and  at  The  Ha^e.  The  delegates 
from  the  weaker  Powers  desired  a  general  recogm'tion  of  levies  en  masse  in  occupied 


374       ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

354.  Division  into  Combatants  and  Non-combatants.  —  "  The 
armed  forces  of  the  belligerents  may  consist  of  combatants  and 
non-combatants.  In  case  of  capture  by  the  enemy,  both  have  a 
right  to  be  treated  as  prisoners  of  war  (Art.  3)." 

2.  Prisoners  of  War 

355.  Treatment  of  Prisoners  of  War.  —  "  Prisoners  of  war 
are  in  the  power  of  the  hostile  Government,  but  not  in  that  of  the 
individuals  or  corps  who  captured  them. 

"  They  must  be  humanely  treated. 

''  All  their  personal  belongings,  except  arms,  horses,  and 
military  papers,  remain  their  property  (Art.  4)."  * 

as  well  as  in  unoccupied  territory,  without  reference  to  the  requirements  of  Artide  i. 
But  those  from  the  more  powerful  States,  particularly  the  German  delegatioa, 
urged  that  the  conditions  laid  down  in  Article  i  be  apphed  to  such  risings.  It  was 
finally  agreed  that  levies  en  masse  in  occupied  territory  should  be  left  to  the  customazy 
Law  of  Nations.  As  the  matter  stands,  the  status  of  so-called  'Var  rebels"  is 
uncertain.    See  especially  Bondwell,  232  ff. ;  and  Hall  (6th  ed),  141-145. 

"War  rebels  are  persons  within  an  occupied  territory  who  rise  in  arms  against 
the  occup3ang  or  conquering  army,  or  against  the  auUiorities  established  by  the 
same.  If  captured,  they  may  suffer  death,  whether  they  rise  singly,  in  small  or 
large  bands,  and  whether  called  upon  to  do  so  by  their  own,  but  expelled,  Govern- 
ment or  not.  ..."  I  A.  I,  (Lieber's  Instructions  of  1864  for  the  Armies  of  the 
United  States),  Art.  85.  For  the  text  of  these  important  "Instructions,"  see  Scott, 
Texty  etc.,  350  ff. 

This  article  is  too  harsh  for  present-day  practice.  Unauthorized  individuals 
may  be  doubtless  thus  dealt  with,  and  rigorous  measures  may  be  taken  to  prevent 
uprisings.  But  organizsed  war  insurgents  on  occupied  territory  are  certainly  enti- 
tled to  treatment  as  lawful  combatants  if  they  fidfill  the  conditions  laid  down  in 
H.  R.,  I. 

•  H.  R.,  4.  Cf,  B.  D.,  23.  "Prisoners  may  of  course  be  deprived  for  a  time  of 
the  use  of  their  property,  for  sufficient  reasons ;  and  it  may  be  a  question  whether 
large  sums  of  money  found  upon  prisoners,  or  in  their  baggage,  are  in  fact  their 
private  property."  Holland,  The  Laws  of  War  on  Land  (1908),  No.  24.  The 
American  Instructions  permitted  the  appropriation  of  large  sums  of  money  by  the 
commander  for  the  use  of  the  army.  A.  /.,  Art.  72.  In  the  light  of  H.  R.,  4i  c^*^ 
large  sums  (provided  it  be  really  private  property)  could  only  be  sequestered. 

Military  writers  have  sometimes  asserted  that  a  commander  may  kill  his  prisoners 
under  circumstances  of  extreme  danger  or  necessity,  and  Napoleon's  destruction 
of  4000  prisoners  at  Jaffa  is  dted  as  an  example  of  such  necessity.  But  even  in  this 
case  humanity  would  have  been  the  better  policy,  as  the  sequel  showed.  "The 
massacre  inspired  the  garrison  of  Acre  with  such  desperate  courage  that  the  French 
failed  in  all  their  assaults  on  the  place,  and  were  obliged  to  abandon  their  dream  of 
eastern  conquest  and  retreat  across  the  desert  to  Egypt."  Lawrence  (3d  ed.), 
S  187,  p.  337.  Under  modem  conditions  of  warfare,  it  is  difficult  to  imagine  a  case 
where  the  destruction  of  prisoners  would  be  necessary  for  the  sake  of  self-preserva- 
tion. 
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356.  Internment  of  Prisoners.  — ''  Prisoners  of  war  may  be  in- 
terned in  a  town,  fortress,  camp,  or  any  other  locality,  and  are 
bound  not  to  go  beyond  certain  fixed  limits ;  but  they  can  only 
be  confined  as  an  indispensable  measure  of  safety,  and  only  whUe 
the  circumstances  which  necessitate  the  measure  continue  to  exist 

(Art.  s)."* 

357.  Their  Labor  and  Maintenance.  — '' The  State  may  utilize 
the  labor  of  prisoners  of  war,  other  than  officers y  according  to  their 
rank  and  aptitude.  Their  tasks  shall  not  be  excessive,  and  shall 
have  nothing  to  do  with  the  operations  of  the  war. 

"  Prisoners  may  be  authorized  to  work  for  the  public  service, 
for  private  persons,  or  on  their  own  account. 

"  Work  done  for  the  State  shall  be  paid  for  according  to  the 
tariffs  in  force  for  soldiers  of  the  national  army  employed  for 
similar  tasks ;  or,  if  there  are  no  such  tariffs  inforce,  at  rates  pro- 
portional to  the  work  executed, 

"  When  the  work  is  for  other  branches  of  the  public  service,  or 
for  private  persons,  the  conditions  shall  be  settled  in  agreement 
with  the  military  authorities. 

"  The  earnings  of  the  prisoners  shall  go  toward  improving  their 
position,  and  the  balance  shall  be  paid  them  at  the  time  of  their 
release,  after  deducting  the  cost  of  their  maintenance  (Art.  6)."  *^ 

"  The  Government  into  whose  hands  prisoners  of  war  have 
fallen  is  bound  to  maintain  them. 

"  Failing  a  special  agreement  between  the  belligerents,  prison- 
ers of  war  shall  be  treated  as  regards  food,  quarters,  and  clothing, 
on  the  same  footing  as  the  troops  of  the  Gove)imient  which  has 
captured  them  (Art.  7)."  • 

*  H.  R.,  5.  Cf.  6.  D.,  24.  "The  distinction  here  is  between  restriction  to  a 
q)ecified  locality  and  close  confinement/'    Holland,  No.  350. 

'  H.  R.,  6.  Cf.  B.  D.,  25-26.  Art.  25  of  the  Brussels  Declaration  of  1874  pro- 
vided that  "prisoners  of  war  may  be  employed  on  certain  public  works  which  have 
no  immediate  connection  with  the  operations  on  the  theater  of  war,  provided,"  etc. 
But  this  provision  was  dropped  at  The  Hague:  This  would  seem  to  indicate  that 
prisoners  are  not  to  be  employed  on  fortifications  even  at  a  distance  from  military 
operations.  This  is  the  opinion  of  Westlake,  11,  64.  For  the  contrary  view,  see 
Bordwell,  240;  and  Holland,  No.  26. 

'  H.  R.,  7.  Cf,  B.  D.,  27.  '^The  second  paragraph  here  must,  of  course,  be 
read  subject  to  military  necessities."  Holland,  No.  27.  Bordwell  (p.  241)  calls 
attention  to  the  special  importance  of  the  principle  of  the  duty  of  maintenance  as 
applied  to  reconcentration  camps. 
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358.  Their  Punishment  and  Escaped  —  '*  Prisoners  of  war 
shall  be  subject  to  the  laws,  regulations  and  orders  in  force  in 
the  army  of  the  State  into  whose  hands  they  have  fallen.  Any 
act  of  insubordination  warrants  the  adoption,  as  regards  them,  of 
such  measures  of  severity  as  may  be  necessary. 

"  Escaped  prisoners,  recaptured  before  they  have  succeeded  in 
rejoining  their  army,  or  before  quitting  the  territory  occupied 
by  the  army  that  captured  them,  are  liable  to  disciplinary  pimish- 
ment. 

'^  Prisoners  who,  after  having  succeeded  in  escaping,  are  again 
taken  prisoners,  are  not  liable  to  any  pimishment  for  the  previous 
flight  (Art  8)."^ 

"  Every  prisoner  of  war,  if  questioned,  is  bound  to  declare 
his  true  name  and  rank,  and  if  he  disregards  this  rule,  he  is 
hable  to  a  curtailment  of  the  advantages  accorded  to  prisoners 
of  war  of  his  class  (Art.  9)."  * 

359.  Release  on  Parole.  —  "  Prisoners  of  war  may  be  set  at 
liberty  on  parole  if  the  laws  of  their  country  authorize  it,  and,  in 
such  a  case,  they  are  bound,  on  their  personal  honor,  scrupulously 
to  fulfill,  both  as  regards  their  own  Government  and  the  Govern- 
ment by  which  they  were  made  prisoners,  the  engagements  they 
have  contracted. 

"  In  such  cases,  their  own  Government  is  bound  not  to  require 
of  nor  accept  from  them  any  service  incompatible  with  the 
parole  given  (Art.  10)."  • 

»  H.  R.,  8.  C/.  B.  D.,  28.  '*  H.  R.  8  omits  from  B.  D.  28  the  express  pennis- 
sion  to  use  arms  against  a  prisoner  attempting  to  escape,  after  summoning  him, 
but  to  fire  on  him  would  certainly  be  allowable.  The  disciplinary  punishment  men- 
tioned is  not  understood  to  include  death,  but  pbts,  rebellion,  or  riot  would  bring  a 
prisoner  under  the  former  part  of  the  article,  and  the  penalty  of  death  might  be 
incurred  in  them."  2  Westlake,  64.  Cf.  Holland,  No.  28;  Bordwell,  241-242; 
Holls,  146-147 ;  and  Spaight,  286-290. 

»  H.  R.,  9.     Cf.  B.  D.,  29. 

*  H.  R.,  10.  Cf.  B.  D.,  31.  The  terms  of  the  parole  are  a  matter  of  contract 
between  the  parties.  "The  usual  terms  are  that  the  prisoner,  unless  exchanged, 
will  not  serve  during  the  existing  war  against  the  captor  or  his  allies  engaged  in  the 
same  war ;  and  this  is  understood  to  refer  only  to  active  service  in  the  field,  and  not 
to  debar  the  paroled  prisoner  from  performing  military  or  administrative  duties  of 
any  kind  at  places  not  within  the  seat  of  actual  hostilities."  2  Westlake,  65.  C/. 
A.  I,  (American  Instructions) ^  Art.  130,  cited  by  BordweU,  234. 

It  should  be  noted  that  a  Government  is  only  bound  by  the  parole  of  its  soldiers. 
If  the  law  forbids  it,  there  is  certainly  no  obligation.  If  the  law  is  silent  and 
the  Government  disapprove,  the  paroled  prisoner  should  be  given  an  opportunity 


THE  LAWS  OF  LAND  WARFARE  377 


It 


A  prisoner  of  war  cannot  be  forced  to  accept  his  liberty 
on  parole;  similarly  the  hostile  Government  is  not  obliged  to 
assent  to  the  prisoner's  request  to  be  set  at  liberty  on  parole 
(Art.  11)."*^ 

360.  Breach  of  Parole.  —  "  Any  prisoner  of  war  who  is  liber- 
ated on  parole  and  recaptured  bearing  arms  against  the  Govern- 
ment to  which  he  had  pledged  his  honor,  or  against  the  allies  of 
that  Government,  forfeits  his  right  to  be  treated  as  a  prisoner  of 
war,  and  can  be  brought  before  the  Courts  (Art.  12)."  " 

361.  Army  Followers.  —  "  Individuals  who  follow  an  army 
without  directly  belonging  to  it,  such  as  newspaper  correspondents 
and  reporters,  sutlers  and  contractors,  who  fall  into  the  enemy's 
hands,  and  whom  the  latter  thinks  fit  to  detain,  have  a  right 
to  be  treated  as  prisoners  of  war,  provided  they  can  produce  a 
certificate  from  the  military  authorities  of  the  army  they  were 
accompanying  (Art.  13)."  " 

362.  Bureau  for  Information  Relative  to  Prisoners.  —  "A 
Bureau  for  Information  relative  to  prisoners  of  war  is  instituted 
on  the  commencement  of  hostilities  in  each  of  the  belligerent 
States,  and,  should  the  case  happen,  in  the  neutral  countries 

to  return  to  captivity.  ''In  either  case,  however,  the  parole  is  personal  and  sub- 
jects the  person  who  has  broken  it  to  punishment  by  the  other  side  on  recapture/' 
Bordwell,  dted  above. 

In  the  American  and  British  armies  it  has  been  customary  to  allow  paroles  to  be 
given  only  through  a  commissioned  officer  except  in  cases  of  extreme  hardship. 
No  such  distinction  seems  to  be  made  in  France. 

»»H.R.,  II.    C/.  B.  D.,  32. 

"No  paroling  on  the  battlefield,  no  paroling  of  entire  bodies  of  troops  after  a 
battle,  and  no  dismissal  of  large  numbers  of  prisoners  with  a  general  declaration  that 
they  are  paroled,  is  permitted  or  of  any  value."    A,  /.,  Art.  128. 

"  I.e.  the  military  courts.  H.  R.,  1 2.  Cf.  B.  D.,  33.  For  many  interesting 
details  on  the  subject  of  parole,  see  Spaight,  War  Rights  an  Land,  290-300. 

^  H.  R.,  13.  Cf,  B.  D.,  34.  As  a  rule  such  persons  are  not  detained,  but 
detention  is  often  practiced  for  military  reasons. 

On  the  Status  and  Treatment  of  War  Correspondents,  see  Hershey,  Russo-Jap- 
anese War,  1 1 9-1 21  and  notes  for  references  and  citations;  Ariga,  35;  and  Taka- 
hashi,  ch.  5.  See  also  Benton  (for  Spaiush* American  War),  153-155;  Bonfils 
(Faudulle),  No.  11 00;  Despagnet,  No.  537;  Longuet,  §S  73-74;  i  Rey,  35°  ff'J 
*  Higgins,  in  6  Zeitsckrift  (191 2),  19-28;  and  *  Int.  Law  Situations  (1904). 

High  dvil  functionaries  are  also  liable  to  capture  and  treatment  as  prisoners, 
whether  they  belong  to  the  army  or  not.  There  appears  to  be  a  difference  of  opinion 
respecting  persons  temporarily  employed,  such  as  guides,  teamsters,  messengers, 
etc.  Such  temporary  employees  are  usually  considered  liable  to  capture,  but 
Pillet  (p.  194)  thinks  it  would  be  unjustifiable  to  hold  them  as  prisoners. 
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in  whose  territory  belligerents  have  been  received.  This  Bureau, 
being  charged  with  answering  all  inquiries  about  prisoners  oi 
war,  is  furnished  by  the  various  services  concerned  with  aU  the  in- 
formadon  respecting  internments  and  transfers,  releases  an  parde, 
exchanges,  escapes,  admissions  into  hospital,  deaths,  as  well  as  aU 
other  information  necessary  to  enable  it  to  make  out  and  keep 
up-to-date  an  individual  return  for  each  prisoner  of  war.  The 
Bureau  must  state  in  this  return  the  regimental  number j  surname 
and  name,  age,  place  of  origin,  rank,  the  corps,  wounds,  dale  and 
place  of  capture,  of  internment,  the  wounds  and  the  death,  as  well 
as  any  observations  of  a  special  character.  The  individual  return 
shall  be  sent  to  the  Government  of  the  other  belligerent  after  the 
conclusion  of  the  peace, 

'^  It  is  also  the  duty  of  the  Bureau  of  Information  to  gather  and 
keep  together  all  objects  of  personal  use,  valuables,  letters,  etc., 
found  on  the  battlefield  or  left  by  prisoners  who  have  been 
released  on  parole,  or  exchanged,  or  who  have  escaped,  or  died  in 
hospitals  or  ambulances,  and  to  forward  them  to  those  interested 

(Art.  14)."" 

363.  Relief  Societies  for  Prisoners.  — ''  Relief  societies  for 
prisoners  of  war,  regularly  constituted  in  accordance  with  the  law 
of  their  country  for  the  purpose  of  serving  as  intermediaries 
for  charity,  shall  receive  from  the  belligerents,  for  themselves 
and  their  duly  accredited  agents,  every  facility,  within  the  bounds 
set  by  military  necessities  and  administrative  regulations,  for 
the  effective  accomplishment  of  their  humane  task.  Del^ates 
of  these  Societies  may  be  admitted  to  distribute  relief  at  places 
of  internment,  as  also  at  the  halting  places  of  repatriated  pris- 
oners, if  furnished  with  a  personal  permit  by  the  military  author- 
ities, and  on  giving  an  engagement  in  writing  to  comply  with  all 
regulations  for  order  and  police  which  the  latter  may  prescribe 
(Art.  is)."  ^* 

364.  Freedom  of  Postage.  — "  The  Bureau  of  Information 
shall  have  the  privilege  of  free  postage.  Letters,  money  orders, 
and  valuables,  as  well  as  postal  parcels  destined  for  the  prisoners 
of  war  or  dispatched  by  them,  shall  be  free  of  all  postal  rates, 

V  H.  R.,  14.    The  italicized  portions  were  added  in  1907.    Cf,  G.  C,  4,  k^nh 

$369- 

"•H.  R.,  IS. 
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alike  in  the  countries  of  origin  and  destination  and  in  those  they 
pass  through. 

''  Gifts  and  relief  in  kind  for  prisoners  of  war  shall  be  ad- 
mitted free  of  all  duties,  as  well  as  of  payments  for  carriage  by  the 
Government  railways  (Art.  16)."  " 

365.  Payment  of  Officers  taken  Prisoners.  —  "  Officers  taken 
prisoners  shall  receive  the  same  pay  as  officers  of  corresponding 
rank  in  the  country  where  they  are  detained,  the  amoxmt  to  be  re- 
paid by  their  Government  (Art.  17)."  *• 

366.  Freedom  of  Religious  Worship.  — "  Prisoners  of  war 
shall  enjoy  every  latitude  for  the  exercise  of  their  religion,  in- 
cluding attendance  at  their  own  church  services,  provided  only 
they  comply  with  the  regulations  for  order  and  police  issued  by 
the  military  authority  (Art.  18)  •"  ^"^ 

367.  Wills,  Death  Certificates,  etc.  — ''  The  wiUs  of  prisoners 
are  received  or  drawn  up  on  the  same  conditions  as  for  soldiers  of 
the  national  army. 

'^  The  same  rules  shall  be  observed  regarding  death  certificates, 

>*  Ibid.,  16.  On  this  article,  Holland  (No.  36)  makes  the  following  comments: 
''To  give  full  e£Fect  to  this  article,  new  postal  conventions  would  be  necessary,  as 
also,  probably,  fresh  legislation.  Letters  written  to,  or  received  for,  prisoners  are 
liable  to  such  censorship  as  may  be  ordered.  The  provision  in  the  second  paragraph 
would  apply  only  to  articles  for  personal  use." 

The  adoption  of  the  plan  of  a  Bureau  of  Information,  etc.,  for  prisoners  of  war 
appears  to  have  been  largely  due  to  the  untiring  efforts  of  M.  Romberg,  head  of  the 
Brussels  committee  for  the  care  of  prisoners  during  the  Franco-German  War.  It 
was  rejected  at  the  Brussels  Conference  of  1874,  but  accepted  at  the  Hague  in 
1899  with  comparatively  little  discussion.    Bordwell,  245-460.    See  also  Holls,  150. 

The  plan  was  first  put  to  an  actual  trial  during  the  Russo-Japanese  War,  though 
voluntary  or  unofficial  Bureaus  of  Information  for  the  sick  and  wotmded  had  been 
established  in  some  previous  wars.  It  appears  to  have  been  operated  very  sue- 
cessfuUy,  especially  by  the  Japanese,  who,  however,  made  some  complaint  of  delay 
and  neglect  on  the  part  of  the  Russian  Bureau.  Hershey,  op.  cii.,  378  n.,  284,  289- 
*93>  3i9~323.    Cf.  Ariga,  97-100;  i  Rey,  427  ff.;  and  Takahashi,  114-123. 

**  Ibid.,  17.  "Unless,  of  course,  the  liability  is  undertaken,  in  the  Treaty  of 
Peace,  by  the  other  belligerent."  Holland,  No.  37.  According  to  H.  R.,  17 
(1899),  they  were  to  receive  "the  full  pay  allowed  them  in  this  position  by  their 
country's  regulations." 

Art.  XIII  of  the  Treaty  of  Portsmouth  contained  the  following  provision: 
"  Russia  engages  to  repay  to  Japan  .  .  .  the  difference  between  the  actual  amount 
so  expended  by  Japan  (for  the  care  and  maintenance  of  prisoners)  and  the  actual 
amount  similarly  disbursed  by  Russia." 

1'  Ibid.,  18.  "This  article  cannot,  of  course,  be  fully  put  into  execution  imlesi 
a  chaplain  of  the  prisoner's  own  persuasion  lu4>pens  to  be  present."    Holland,  No. 

38. 
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as  well  as  for  the  burial  of  prisoners  of  war,  due  regard  being  paid 
to  their  grade  and  rank  (Art.  19)/'  ** 

368.  Repatriation  of  Prisoners.  —  '*  After  the  conclusion  of 
peace,  the  repatriation  of  prisoners  of  war  shall  take  place  with 
the  least  possible  delay  (Art.  20)."  ^' 

3.  The  Sick  and  Wounded 

369.  Treatment  of  the  Sick  and  Wounded  of  the  Enemy. 

—  "  The  obligations  of  belligerents  with  regard  to  the  sick  and 
wounded  are  governed  by  the  Geneva  Convention  (Art.  21)."  " 

'^  The  soldiery  and  other  persons  officially  attached  to  armies, 
who  are  sick  and  wounded,  shall  be  respected  and  cared  for  by 
the  belligerent  in  whose  power  they  are,  without  distinction  of 
nationality. 

'^  Nevertheless,  a  belligerent  who  is  compelled  to  abandcm  sick 
or  wounded  to  the  enemy  shall,  as  far  as  military  exigencies 

"  H.  R.,  19.    Cf.  G.  C,  4,  infraf  §  369,  and  H.  R.,  14,  supra,  §  362. 

1*  H.  R.,  20.  Holland  (No.  40)  justifies  delay  for  the  following  reasons :  (i) 
insufficiency  of  transport ;  (2)  obvious  risk ;  (3)  punishment  for  offenses  oonimitted 
during  imprisonment. 

The  first  reason  is  imquestionably  a  good  one ;  the  second  is  vague  and  eztremdy 
doubtful ;  and  the  third  requires  some  explanation. 

Prisoners  may  undoubtedly  be  detained  after  the  conclusion  of  peace  to  senre  out 
a  sentence  or  imprisonment  imposed  for  common  law  crimes  and  until  they  have 
paid  any  debts  incurred  during  captivity,  but  it  is  a  moot  point  whether  they  may  be 
detained  as  a  punishment  for  mere  disciplinary  offenses.  I  agree  with  Wesdake 
(II,  67)  that  this  would  be  a  violation  of  sound  principle.  It  appears  that  Japan 
released  Russian  prisoners  who  were  serving  disciplinary  imprisonment.  2  Oppen- 
heim,  §  275. 

Exchange  of  prisoners  (which  is  not  dealt  with  by  the  Hague  Regulations)  is 
regulated  by  cartels  or  agreements  between  the  belligerents.  The  general  rule 
is  "man  for  man,  rank  for  rank,  wounded  for  wounded." 

Among  savages,  prisoners  are  often  tortured  and  killed,  sometimes  sacrificed  or 
eaten.  During  Antiquity  and  the  Middle  Ages,  they  were  usually  sold  into  slavery 
or  ransomed.     See  supra,  §§  29,  47. 

The  present  practice  is  detention  or  internment,  occasional  exchange,  and  rdease 
on  parole,  rather  than  confinement  or  imprisonment.  Exchange  has  been  rather 
exceptional  during  recent  wars.    See  Spaight,  op.  cU,,  301-304. 

A  very  high  standard  —  apparently  the  highest  yet  achieved  —  was  set  by  the 
Japanese  in  their  treatment  of  Russian  prisoners  during  the  Russo-Japanese  War. 
The  Japanese  methods  of  treatment  of  prisoners  of  war  deserve  special  study  and 
imitation.  See  Akiyama,  in  38  and  39  R.  D.  I.  (1906  and  1907),  567  ff.  and  211 S. 
respectively;  Ariga,  ch.  4;  Hershey,  284-291,  319-324;  Nagaoka,  in  36  JJ.  D.  I. 
(1904),  497  ff. ;  *  I  Rey,  ch.  5 ;  Takahashi,  Pt.  II,  ch.  2. 

*•  I.e.  the  Geneva  Convention  of  1864  or  1906.  H.  R.,  21.  C/.  B.  D.,  35.  The 
Convention  of  1864  has  been  omitted  because  it  will  doubtless  soon  be  obsolete. 
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permit,  leave  with  them  a  portion  of  his  sanitary  personnel  and 
material  to  aid  in  caring  for  them  (Art.  i)."  ^ 

"  Subject  to  the  treatment  provided  for  them  in  pursuance 
of  the  preceding  article,  the  sick  and  wounded  of  an  army  who 
fall  into  the  hands  of  the  other  belligerent  are  prisoners  of  war, 
and  the  general  rules  of  International  Law  concerning  prisoners 
are  applicable  to  them. 

"  However,  by  way  of  exception  or  favor,  belligerents  remain 
free  to  mutually  agree  upon  such  treatment  of  the  sick  and 
wounded  prisoners  as  they  may  deem  appropriate.  In  par- 
ticular, they  shall  be  at  liberty  to  agree : 

''  (i)  To  mutually  restore  the  wounded  left  on  the  field  after 
a  battle. 

"  (2)  To  send  back  to  their  own  country  any  sick  and  wounded 
whom  they  do  not  wish  to  retain  as  prisoners,  after  having 
rendered  them  fit  for  removal  or  after  their  recovery. 

"  (3)  To  send  to  a  neutral  State,  with  the  latter's  consent, 
the  sick  and  wounded  of  the  enemy,  to  be  interned  by  the  neutral 
State  until  the  end  of  hostilities  (Art.  2)."  " 

'^  After  each  engagement  the  belligerent  in  possession  of  the 
field  of  battle  shall  take  measures  to  search  for  the  wounded,  and 
to  insure  the  protection  both  of  the  wounded  and  the  dead  against 
pillage  and  ill  treatment. 

'^  He  shall  see  to  it  that  a  careful  examination  of  the  bodies 
is  made  before  the  dead  are  buried  or  cremated  (Art.  3)."  ** 


«  G.  C.  (1906),  Art.  I.  C/.  G.  C.  (1864),  Art.  6.  For  English  texts  of  the  Geneva 
Conventions  of  1864  and  1906  (the  latter  having  practically  supplanted  the  former), 
see  HigginSy  The  Hague  Peace  Conferences,  8-35 ;  and  Supplement  to  i  i4.  /.  (1907), 
90  S.  and  201  ff. ;  Scott,  Texts  of  the  Peace  Conferences  at  The  Hague ,  376  ff.  and 
402  ff. ;  Holland,  Laws  of  War  on  Land,  27-40;  and  Whittuck,  Int,  Documents, 
3  ff.  and  72  ff.    For  the  French  text,  see  Higgins  and  Whittuck. 

The  Geneva  Convention  of  1906  appears  to  have  been  signed  and  ratified  by 
about  half  of  the  members  of  the  international  community,  including  all  the  Great 
Powers  excepting  France.  The  Conference  was  originally  attended  by  delegates 
from  thirty-five  Powers.  The  Convention  of  1864  remains  binding  for  those  Powers 
which  have  not  ratified  or  adhered  to  that  of  1906,  provided  they  are  signatories  of 
the  former. 

**  G.  C,  2.  Cf.  G.  C.  (1869),  Art.  6.  These  are  obviously  mtended  as  sugges- 
tions to  commandmg  generals  who  would,  of  course,  be  free  to  enter  into  such 
or  similar  agreements  even  in  the  absence  of  this  article. 

*•  G.  C,  3.  Cf.  10  H.  C.  (1907) »  Art.  16,  infra,  §  430.  No  such  provisions  as 
are  contained  in  this  and  the  following  articles  were  made  in  the  Convention  of  1864. 
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''  Each  belligerent  shall,  as  soon  as  possible,  send  to  the 
authorities  of  their  country  or  army  the  military  marks  or  tokens 
of  identity  found  on  the  dead,  and  a  list  of  the  names  of  the  sick 
or  wounded  collected  by  him. 

**  The  belligerents  shall  keep  each  other  mutually  informed  of 
any  internments  and  transfers,  as  also  of  admissions  into  hospitals 
and  deaths  among  the  sick  and  wounded  in  their  hands.  They 
shall  collect  all  the  articles  of  personal  use,  valuables,  letters,  etc., 
found  on  the  field  of  battle  or  left  by  the  sick  or  wounded  who 
have  died  in  the  sanitary  establishments  or  formations,  in  ordei 
that  such  articles  may  be  transmitted  to  the  persons  interested 
by  the  authorities  of  their  country  (Art.  4)."  ** 

''  The  military  authority  may  make  an  appeal  to  the  charitable 
zeal  of  the  inhabitants  to  collect  and,  under  its  supervision,  care 
for  the  sick  and  wounded  of  armies,  granting  to  those  persons  re- 
sponding to  this  appeal  special  protection  and  certain  immunities 
(Art.  s)."  26 

370.  Sanitary  Formations  and  Establishments.  —  ^'  Movable 
sanitary  formations  (that  is  to  say,  those  which  are  intended  to 
accompany  armies  in  the  field)  and  the  fixed  establishments 
belonging  to  the  sanitary  service  shall  be  respected  and  pro- 
tected by  the  belligerents  (Art.  26).''  *• 

For  the  Japanese  ''Regulations  Relative  to  the  Clearing  of  the  Battle-field,''  see 
Hershey,  Russo-Japanese  War,  291  flf. 

••  G.  C,  4.    C/.  H.  R.,  14,  supra^  §  362 ;  and  10  H.  C.  (1907),  17,  infra,  J  430- 

"The  duties  created  by  this  article  have  reference,  obviously,  only  to  the  dead, 
wounded,  and  sick  of  the  enemy.  The  analagous  duties  of  a  belligerent  with  refer- 
ence to  his  own  dead,  wounded,  and  -sick  are,  of  course,  regulated  by  his  own  law." 
Holland,  No.  45. 

»  G.  C,  5.    Cf.  G.  C.  (1864),  5 ;  and  10  H.  C.  (1907),  9. 

*•  G.  C,  6.  C/.  G.  C.  (1864),  I ;  and  10  H.  C.  (1907),  i.  The  Geneva  Conven- 
tion of  1864  made  use  of  the  terms  " ambulances''  and  *'  military  hospitals."  For 
these  terms,  the  present  Geneva  Convention  of  1906  substitutes  the  ezpressioDS 
"sanitary  formations  and  establishments." 

"Throughout  the  treaty  the  term  '  sanitary  formation '  is  applied  to  all  establish- 
ments, whether  fixed  or  movable,  which  are  provided  by  public  appn^riatioo  oc 
private  charity  for  the  treatment  of  the  sick  or  wounded  in  time  of  war.  To  each 
of  the  movable  sanitary  formations  a  suigical  and  administrative  personnel  is 
attached ;  tents,  bedding,  ambulances  and  other  means  of  transportation  are  pro- 
vided, together  with  a  sufficient  equipment  of  surgical  instruments  and  medical  and 
hospital  supplies."    Davis,  in  i.  ^.  /.  (1907),  411-412. 

Holland  (No.  47)  prefers  the  term  "mobile  medical  units"  to  "movable  sani- 
tary formations."  They  include  "all  organizations  which  follow  the  troops  on  the 
field  of  battle  (described  in  the  British  army  as  'bearer  companies'  or  'fidd  hoqu- 
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''  The  protection  due  to  sanitary  formations  and  establish- 
ments ceases  if  they  are  used  to  commit  acts  injurious  to  the 
enemy  (Art.  7)."*^ 

^'  The  following  facts  are  not  considered  to  be  of  such  a  nature 
as  to  deprive  a  sanitary  formation  or  establishment  of  the  pro- 
tection guaranteed  by  Article  7 : 

^'  (i)  That  the  personnel  of  the  formation  or  establishment 
is  armed,  and  that  it  uses  its  arms  for  its  own  defence  or  for  that 
of  its  sick  and  wounded. 

'^  (2)  That  in  default  of  armed  hospital  attendants,  the  forma- 
tion or  establishment  is  guarded  by  an  armed  detachment  or  by 
sentinels  duly  authorized. 

*^  (3)  That  arms  or  cartridges  taken  from  the  wounded  and 
not  yet  handed  over  to  the  proper  authority  are  found  in  the 
formation  or  establishment  (Art.  8)."  * 

371.  Personnel. —  "  The  personnel  engaged  exclusively  in  the 
collection,  transportation,  and  treatment  of  the  sick  and  wounded, 
as  also  in  the  administration  of  the  sanitary  formations  and  es- 
tablishments, and  the  chaplains  attached  to  armies,  shall  be 
respected  and  protected  imder  all  drcumstaances.  If  they  fall 
into  the  hands  of  the  enemy,  they  shall  not  be  treated  as  prisoners 
of  war. 

"  These  provisions  apply  to  the  personnel  of  the  guard  of  the 
sanitary  formations  and  establishments  imder  the  circimi- 
stances  indicated  in  Article  8,  No.  2  (Art.  9)."  * 

"  The  personnel  of  Voluntary  Aid  Societies,  duly  recognized 
and  authorized  by  their  Government,  who  are  employed  in  the 
sanitary  formations  and  establishments  of  armies,  is  assimilated 
to  the  personnel  referred  to  in  the  preceding  article,  provided 

tals');  while  'fixed  establishments'  .  .  .  would  cover  'stationaiy'  or  'general' 
ho^itEds  (whether  actually  movable  or  not),  placed  on  a  line  of  communications, 
or  at  a  base.  Units  of  both  kinds  are  to  be  'respected/  i.e,  not  to  be  fired  upon ; 
and  'protected'  afterwards  in  the  discharge  of  their  duties."    Cf.  Spai^t,  43^439- 

«  G.  C,  7.     C/.  G.  C.  (1864),  I ;  and  10  H.  C.  (1907),  8. 

»  G.  C,  8.    Cf.  10  H.  C,  8. 

»  G.  C,  9.    Cf.  G.  C.  (1864),  2 ;  3  H.  C.  (1899),  7 ;  and  10  H.  C.  (1907),  10. 

"The  persons  here  mentioned  are  bound  to  carefully  abstain  not  only  from  acts 
of  hostility  against  the  enemy,  but  also  from  all  acts,  such  as  transmission  of  letters 
or  messages,  calculated  to  impede  the  success  of  operations."    Holland,  No.  50. 

"  It  would  seem  that  the  domestics  of  the  sanitary  personnel  should  receive  the 
«^Tw^  treatment  as  themselves,  but  this  is  subject  to  some  doubt."     Bordwell,  356. 
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always  that  the  said  personnel  shall  be  subject  to  military  laws 
and  regulations. 

'^  Each  State  shall  make  known  to  the  other,  either  in  time 
of  peace  or  at  the  commencement  of  or  during  the  course  of 
hostilities  —  but  in  any  case  before  actually  emplo3dng  them  — 
the  names  of  the  Societies  which  it  has  authorized,  imder  its 
responsibility,  to  render  assistance  to  the  regular  sanitary  service 
of  its  armies  (Art.  10)."  *" 

"  A  recognized  Society  of  a  neutral  country  can  only  afford  the 
assistance  of  its  sanitary  personnel  and  formations  to  a  belligerent 
with  the  previous  consent  of  its  own  Government  and  the  authori- 
zation of  the  belligerent  concerned. 

'^  The  belligerent  who  has  accepted  such  assistance  is  bound  to 
notify  the  fact  to  his  enemy  before  making  any  use  thereof 
(Art.  11)."" 

^'  The  persons  designated  in  Articles  9,  10,  and  11  shall  con- 
tinue, after  they  have  fallen  into  the  hands  of  the  enemy,  to  carry 
on  their  duties  imder  his  direction. 

**  When  their  assistance  is  no  longer  indispensable,  they  shall 
be  sent  back  to  their  army  or  their  country  within  such  time  and 
by  such  route  as  may  be  compatible  with  military  necessity. 

'^  They  shall  then  take  with  them  such  effects,  instruments, 
arms,  and  horses  as  are  their  private  property  (Art.  12)."  " 

^'  While  in  his  hands,  the  enemy  shall  secure  to  the  personnel 
referred  to  in  Article  9  the  same  allowances  and  the  same  pay  as 
are  granted  to  the  persons  holding  the  same  rank  in  his  own 
army  (Art.  13).'' ** 

"  G.  C,  10.    C/.  3  H.  C.  (1899),  2 ;  and  10  H.  C.  (1907),  2. 

"This  article  makes  it  quite  dear  that  Red  Cross,  or  Aid,  Societies,  unkss 
affiliated  to  the  regular  medical  organization  of  one  or  the  other  beiligerent,  and  sub- 
ject to  its  military  law,  enjoy  none  of  the  benefits  conferred  by  the  Convention. 
...  It  makes  no  difference  whether  or  not  they  are  recognized  by  the  Govenunent 
of  the  State  to  which  they  belong,  as  available  when  needed  for  service  with  its 
own  armies."    Holland,  No.  51.    Cf.  Spaight,  442. 

»  G.  C,  n.  Cf.  3  H.  C.  (1899),  3 ;  and  10  H.  C.  (1907),  3.  Sec  Spaight,  442- 
443. 

"  G.  C,  12.  Cf.  G.  C.  (1864),  3,  4;  3  H.  C.  (1899),  7;  10  H.  C.  (1907),  ". 
"Under  Article  XII,  the  personnel  who  fall  into  the  enemy's  hands  may  be  forced  by 
him  to  carry  on  their  duties  so  long  as  their  services  are  indispensable."  Spai^t, 
443-444.    Cf,  Bordwell,  259. 

»  G.  C,  13.  Cf.  3.  H.  C.  (1899),  7;  10  H.  C.  (1907),  10;  and  H.  R.,  17.  TTiis 
article  does  not  apply  to  Aid  Societies. 
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372.  Material.  —  "If  movable  sanitary  formations  fall  into 
the  hands  of  the  enemy,  they  shall  retain  tiieir  material,  including 
their  teams,  irrespective  of  the  means  of  transport  and  the 
driver  employed. 

"  Nevertheless,  the  competent  military  authority  shall  have 
the  right  to  use  the  material  for  the  care  of  the  sick  and  woimded. 
It  shall  be  restored  under  the  conditions  laid  down  for  the  sanitary 
personnel,  and,  so  far  as  possible,  at  the  same  time  (Art.  14)."  ^ 

'^  The  buildings  and  material  of  fixed  establishments  remain 
subject  to  the  laws  of  war,  but  they  may  not  be  diverted  from 
their  purpose  so  long  as  they  are  necessary  for  the  sick  and 
woimded. 

"  Nevertheless,  the  commanders  of  troops  in  the  field  may 
dispose  of  them,  in  case  of  urgent  military  necessity,  provided 
they  make  previous  arrangements  for  the  welfare  of  the  sick  and 
wounded  who  are  found  there  (Art.  15)."  * 

"  The  material  of  Voluntary  Aid  Societies  which  are  admitted 
to  the  benefits  of  the  Convention  in  conformity  with  the  condi- 
tions herein  prescribed,  is  considered  private  property,  and,  as 
such,  is  to  be  respected  under  all  circumstances,  saving  only  the 
right  of  requisition  as  recognized  by  belligerents  according  to  the 
laws  and  usages  of  war  (Art.  16)."  *• 

373.  Convoys  of  Evacuation.  — "  Convoys  of  evacuation 
shall  be  treated  like  movable  sanitary  formations,  subject  to 
the  following  special  provisions : 

"  A  belligerent  intercepting  a  convoy  may  break  it  up  if 
military  necessity  requires  it,  provided  he  takes  charge  of  the 
sick  and  wounded  who  are  in  it. 

''  In  this  case,  the  obligation  to  send  back  the  personnel, 

**  G.  C,  14.  Cf.  G.  C.  (1864),  4.  "This  article  cannot  be  supposed  to  debar 
the  capturing  commander  from  using,  in  case  of  necessity,  some  of  the  material  of  a 
medical  imit  (sanitary  formation)  for  the  benefit  of  his  own  wounded."  Holland, 
No.  55.    Cf.  BordweU,  260. 

»•  G.  C,  15.    Cf.  10  H.  C.  (1907),  7. 

"The  provisions  of  this  article,  it  must  be  observed,  relate  only  to  military 
establishments  and  material.  Civil  hospitals,  even  when  State  property,  would  be 
exempt  from  confiscation."    Holland,  No.  56.    Cf.  Bordwell,  261. 

**  G.  C,  16.  "  Medical  stores,  drugs,  etc.,  except  those  held  by  a  mobile  medical 
unit  (movable  sanitary  formation)  or  a  convoy  of  evacuation,  are  not  protected 
by  the  Convention,  and  are  subject  to  seizure  just  like  any  other  army  property." 
Spaight,  449.    Cf.  BordweU,  262-263. 

2C 
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provided  for  in  Article  12,  shall  be  extended  to  the  entire  military 
personnel  detailed  for  the  transport  or  the  protection  of  the 
convoy  and  furnished  for  this  purpose  with  an  authority  in  due 
form. 

"  The  obligation  to  restore  the  sanitary  material,  provided  for 
in  Article  14,  shall  apply  to  railway  trains  and  boats  used  in 
internal  navigation  which  are  specially  arranged  for  evacuations, 
as  also  to  the  material  belonging  to  the  sanitary  service  for  fitting 
up  ordinary  vehicles,  trains,  and  boats. 

"  Military  vehicles,  other  than  those  of  the  sanitary  service, 
may  be  captured  with  their  teams. 

'^  The  civilian  personnel  and  the  various  means  of  trani^rt 
obtained  by  requisition,  including  railway  material  and  boats 
used  for  convoys,  shall  be  subject  to  the  general  rules  of  the  Law 
of  Nations  (Art.  17)."*^ 

374.  The  Distinctive  Emblem  of  the  Red  Cross.  —  "  As  a 
compliment  to  Switzerland,  the  heraldic  emblem  of  the  Red  Cross 
on  a  white  ground,  formed  by  reversing  the  federal  colors,  is 
retained  as  the  emblem  and  distinctive  sign  of  the  sanitary  serv- 
ice of  armies  (Art.  18)."  " 

"^  G.  C,  17.  "Convoys  of  Evacuation"  are  oonvoys  of  sick  and  wounded  in 
course  of  conveyance.  Such  oonvoys  are  no  longer  protected  by  an  "absolute 
neutrality."  Cf.  G.  C,  (1864),  6.  For  valuable  comments  on  G.  C,  17,  see  Holland, 
No.  58;  Fauchille  et  Politis,  Manuel  de  la  Croix-Rouge^  66-^;  and  Speight, 
451-454. 

So-called  "mixed  or  composite  trains,"  consisting  of  both  sick,  and  of  wounded 
and  military  men  or  material,  are  not  protected.  An  interesting  case  occurred 
during  the  Russo-Japanese  War.  See  Hershey,  302;  and  Lawrence,  War  aid 
NeulralUy,  43-44.  Cf.  Ariga,  §  48;  and  Takahashi,  154-158.  See  also  Spaigfat, 
452-454. 

"  G.  C,  18.  Cf.  G.  C.  (1864),  7.  "The  phraseology  of  this  article  is  intended 
to  make  it  dear  that  the  device  has  no  religious  significance,  such  as  has  been  attrib- 
uted to  it  by  Mohammedan  troops;  so  much  so  that  although  Turkey  had  agned 
the  original  Convention  in  1865,  it  was  thought  desirable  by  that  Power  to  distin- 
guish its  own  medical  services,  in  the  wars  of  1876  and  1879,  by  a  Red  Crescent, 
while  undertaking  to  continue  to  respect  the  Red  Cross  in  the  service  of  the  enemy. 

"Turkey,  the  only  important  Power  not  represented  at  the  Conference  of  1906, 
acceded  to  Uie  Geneva  Convention  of  that  year,  on  August  24, 1907,  with,  however, 
the  reservation  'that  its  armies  will  use  the  emblem  of  the  Red  Crescent  for  the 
protection  of  the  ambulances';  adding,  'it  is  nevertheless  well  understood  that 
the  Imperial  Government  will  scnq>ulously  respect  the  inviolability  of  the  Red 
Cross  flag.'  "    Holland,  No.  59. 

For  violations  of  the  Geneva  Convention  by  the  Turks  during  the  Tuxtao-Riissian 
War  of  1877-1878,  see  F.  de  Martras,  La  paix  et  la  guerre  (1901),  ch.  8. 
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With  the  permission  of  the  competent  military  authority, 
this  emblem  shall  be  shown  on  the  flags  and  armlets  {brassards) , 
as  well  as  on  all  the  material  belonging  to  the  sanitary  service 
(Art.  19)."  » 

'^  The  personnel  protected  in  pursuance  of  Articles  9  (para- 
graph i),  10,  and  II  shall  wear,  fixed  to  the  left  arm,  an  armlet 
{brassard)  with  a  Red  Cross  on  a  white  groimd,  delivered  and 
stamped  by  the  competent  military  authority,  and  accompanied 
by  a  certificate  of  identity  in  the  case  of  persons  who  are  at- 
tached to  the  sanitary  service  of  armies,  but  who  do  not  have  a 
military  imiform  (Art.  20)."  ^ 

"  The  distinctive  flag  of  the  Convention  shall  only  be  hoisted 
over  those  sanitary  formations  and  establishments  which  are 
entitled  to  be  respected  under  the  Convention,  and  with  the 
consent  of  the  military  authority.  It  should  be  accompanied 
by  the  national  flag  of  the  belligerent  to  whom  the  formation 
or  establishment  belongs. 

"  Nevertheless,  sanitary  formations  which  have  fallen  into  the 
hands  of  the  enemy,  so  long  as  they  are  in  that  situation,  shall 
not  fly  any  other  flag  than  that  of  the  Red  Cross  (Art.  21)."  ^ 

"  The  sanitary  formations  belonging  to  neutral  countries 
which  may  be  authorized,  under  the  conditions  laid  down  in 
Article  11,  should  fly  the  national  flag  of  the  belligerent  to  which 
they  are  attached,  along  with  the  flag  of  the  Convention. 

The  rq>resentatives  of  Japan,  China,  Persia,  and  Siam  expressed  a  willingness  to 
acoept  the  Red  Cross,  but  at  the  Second  Hague  Peace  Conference,  Persia  reserved 
the  right  to  use  the  Lion  and  Red  Sun.  '*  G.  C,  19. 

^  Ibid.f  20.  Cf.  G.  C.  (1864),  7.  ''A  Raster  should  be  kept  of  the  names  and 
descriptions  of  the  persons  to  whom  these  badges  have  been  issued.  Such  persons, 
if  not  wearing  a  military  uniform,  should  be  furnished  with  an  official  certificate, 
bearing  a  number  and  a  date  corresponding  with  entries  in  the  Register.''  Holland, 
No.  61. 

The  arm  badge  is  not  always  a  prerequisite  to  protection,  since  they  need  not  be 
worn  by  those  temporarily  in  the  sanitary  service,  as  in  the  case  of  pickets  or  guards, 
litter-bearers,  etc    Bordwell,  264. 

^  G.  C,  31.  ''Article  21  makes  it  dear  that  the  Red  Cross  flag  must  not  be 
hoisted  over  dvil  hospitals  or  any  buildings  or  ambulances  other  than  those  referred 
to  in  the  Convention.  ...  It  has,  however,  been  the  practice  for  dvil  hospitals 
to  fly  the  Geneva  flag,  especially  in  bombarded  towns.''    Spaight,  456-457* 

"  No  national  flag,  it  will  be  observed,  is  to  be  flown  by  a  medical  unit  (formation) 
while  in  captivity.  It  may,  however,  be  supposed  that  an  invader  will  hoist  his 
own  flag,  accompanied  by  that  of  the  Red  Cross,  over  hospitals  which  he  may  find 
in  the  territory  of  which  he  is  in  occupation."    Holland,  No.  62. 
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''  The  provisions  of  the  second  paragraph  of  the  preceding 
article  are  applicable  to  them  (Art.  22)."  ^ 

'^  The  emblem  of  the  Red  Cross  on  a  white  ground  and  the 
words  *  Red  Cross '  or  *  Geneva  Cross '  shall  not  be  used,  either 
in  time  of  peace  or  in  time  of  war,  except  to  protect  or  to  indi- 
cate the  sanitary  formations  and  establishments,  the  personnel 
and  material  protected  by  the  Convention  (Art.  23)."  ^ 

'  G.  C,  22.  Though  not  expressly  prohibited,  it  would  seem  to  be  the  inte&t 
of  this  article  to  discourage,  if  not  to  prevent,  neutral  sanitary  formations  from 
flying  their  own  national  flag.    Such,  however,  has  been  the  practice.    Spaigfat, 

458. 

Holland  (No.  63)  s&ys  apropos  of  this  article :  ''The  only  flags  which,  under  any 
circumstances,  can  be  flown  by  neutral  Aid  Societies  are,  it  will  be  observed,  that 
of  the  Red  Cross,  and  that  of  the  belligerent  to  whose  army  they  are  attached.  In 
captivity  they  can  fly  only  the  Red  Czx>ss  flag." 

'  G.  CI,  23.  In  Article  27  the  Signatory  Powers  agreed  to  ''adopt,  or  to  propose 
to  their  legislative  bodies,  such  measures  as  may  be  necessary  to  prevent  at  all 
times  the  emplojrment  of  the  emblem  or  the  name  of  'Red  Cross'  or ' Geneva  Cross' 
by  private  individuals,  or  by  Societies  other  than  those  which  are  entitled  to  do  so 
under  the  present  Convention,  and  in  particular  for  commercial  purposes  as  a  trade 
mark  or  trading  mark.'' 

In  Article  28  they  imdertook  to  adopt  or  propose  to  their  l^alative  bodies 
"measures  necessary  for  the  repression  in  time  of  war  of  individual  acts  of  pillage 
and  maltreatment  of  the  sick  and  wounded  of  armies,  as  well  as  for  the  punishment, 
as  an  unlawful  employment  of  military  insignia,  of  the  improper  use  of  the  Red 
Cross  flag  and  armlet  (brassard)  by  soldiers  or  private  individuals  not  protected  by 
the  present  Conventions." 

Art.  25,  27,  and  28  were  not  accepted  by  Great  Britain.  The  United  States 
appears  to  have  at  least  comph'ed  with  the  requirements  of  Article  27.  $$  Stat  at 
Large,  600,  cited  by  Bordwell,  267. 

The  remaining  articles  of  the  Geneva  Convention  of  1906  relate  to  the  applica- 
tion, execution,  ratification,  etc.,  of  the  Convention.  Article  24  declares  that  it  is 
"only  binding  upon  the  Contracting  Powers  in  case  of  war  between  two  or  more  of 
them."  Article  25  provides  that  "the  Commanders  in  Chief  of  belligerent  armies 
shall  arrange  the  details  for  carrying  out  the  preceding  Articles,  as  well  as  for  cases 
not  provided  for,  in  accordance  with  the  instructions  of  their  respective  Govem- 
ments  and  in  conformity  with  the  general  provisions  of  the  present  Convention."  In 
Article  26  the  Signatory  Governments  agree  that  they  will  "take  the  necessary  meas- 
ures to  instruct  their  troops,  expedally  the  personnel  protected,  in  the  provisions 
of  the  present  Convention,  and  to  bring  them  to  the  notice  of  the  civil  popu- 
lation." 

On  the  Geneva  Convention  of  igo6,  see  *  Bordwell,  Law  of  War  (1908),  Pt  H, 
ch.  s;  Delpech,  in  13  U.  D,  I.  P.  (1906),  629  ff.;  Davis,  in  A.  J.  (1907),  4«r4i7; 
Fauchille  et  Politis,  Manual  de  la  Croix  Rouge  (1908) ;  *  Holland,  The  Law  if  War 
on  Land  (1908),  27-40;  Ibid.y  in  Fortn.  Renew  for  August,  1907;  *Higgins,  The 
Hague  Peace  Conferences  (1808),  18-38;  Meurer,  in  i  ZeUscMft  (1906),  521  ff.; 
♦  Spaight,  Wof  Rights  on  Land  (1911),  ch.  13. 
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4.  Means  of  Injuring  the  Enemy  on  Land 

375.  Means  of  Injuring  fhe  Enemy.  — ''  The  right  of  bellig- 
erents to  adopt  means  of  injuring  the  enemy  is  not  unlimited."  ^ 

376.  Preamble  to  Declaration  of  St.  Petersburg  on  Explosive 
Btdlets.  —  The  Conference  of  military  delegates  from  the 
European  Powers  and  Brazil,  which  met  at  St.  Petersburg  in  1868, 
adopted  the  foUowing  Declaration  and  Preamble : 

"  Considering  that  the  progress  of  civilization  should  have  the 
effect  of  alleviating  as  much  as  possible  the  calamities  of  war ; 

"  That  the  only  legitimate  object  which  States  should  endeavor 
to  accomplish  during  war  is  to  weaken  the  military  forces  of  the 
enemy ; 

'^  That  for  this  purpose  it  is  sufficient  to  disable  the  greatest 
possible  number  of  men ; 

"  That  this  object  would  be  exceeded  by  the  employment  of 
arms  which  would  needlessly  aggravate  tiie  sufferings  of  dis- 
abled men,  or  render  their  death  inevitable; 

"  That  the  employment  of  such  arms  would,  therefore,  be 
contrary  to  the  laws  of  humanity ; 

"  The  Contracting  Parties  engage  mutually  to  renounce,  in 
case  of  war  among  themselves,  the  employment  by  their  mili- 
tary or  naval  troops  of  any  projectile  of  a  weight  below  400 
grammes  (nearly  fourteen  ounces  avoirdupois),  which  is  either 
explosive  or  charged  with  fulminating  or  inflammable  sub- 
stances." ^ 

^  H.  R.,  22.  C/.  B.  D.,  12.  This  dedaratioi)  may  be  regarded  as  a  solemn  and 
official  denial  or  repudiation  of  the  doctrine  of  the  Kriegsraison  or  military  necessity 
(see  supra,  §  336),  as  enunciated  by  leading  German  publicists  and  set' forth  in  the 
Kriegsgdtrauck  im  Landkriege  (1902) ,  a  German  manual  on  the  ''Usages  of  Land 
Warfare,"  published  by  the  historical  section  of  the  German  Chief  of  Staff.  (For  a 
French  translation,  see  Carpentier,  Les  lois  de  la  guerre  corUinentale  (1904).) 

If  Germany  ever  attempts  to  put  some  of  these  doctrines  into  practice,  she  will 
have  to  confront  the  general  reprobation  of  the  civilized  world.  For  a  criticism  of 
these  doctrines,  see  M6rignhac,  in  14  R.  D.  I,  P.  (1907),  197-239. 

**  "  It  is  now  very  generally  thought  that  clauses  2  and  3  of  these  Recitals  are 
capable  of  being  so  read  as  to  limit  too  narrowly  the  legitimate  methods  of  making 
war."     Holland,  41. 

However  this  may  be,  "the  civilized  world  has  signed  and  sealed  its  approval  of 
two  great  principles  —  Uie  first,  that  the  sole  end  of  war  is  the  overcoming  of  the 
military  forces  of  the  enemy ;  the  second,  that,  to  the  means  which  may  be  adopted 
to  secure  this  end,  certain  restrictive  laws  apply."    Spaight,  75. 
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377.  The  Hague  Dedaiatioiis  on  (I)  Projectiles  and  Ex- 
plosives from  Balloons.  —  "  The  great  majority  of  the  Powers 
represented  at  the  First  Hague  Conference  of  1899  signed  the 
following  Declarations : 

"  The  Contracting  Powers  agree  to  prohibit,  for  a  term  of 
five  yearSy  the  discharge  of  projectiles  and  explosives  from 
balloons  or  by  other  new  methods  of  a  similar  nature."  For 
the  phrase  "  for  a  term  of  five  years,"  the  Conference  of  1907 
substituted  the  expression  "for  a  period  extending  to  the  dose  of 
the  Third  Peace  Conferences^  ^ 

378.  (II)  On  Asphyxiating  or  Deleterious  Gases.  — ''The 
Contracting  Powers  agree  to  abstain  from  the  use  of  projectiles 
the  sole  object  of  which  is  the  diffusion  of  asphyxiating  or 
deleterious  gases."  ^ 

It  should  be  noted  that  the  only  application  made  of  the  principles  laid  down 
in  the  Preamble  to  the  Declaration  of  St.  Petersburg  is  the  prohibition  of  the 
use  of  explosive  projectiles  of  a  weight  below  400  grammes,  i,e,  in  bullets,  not  in 
shells.  The  Russian  mihtary  authorities  had  invented  a  bullet  which  exploded 
on  contact  with  either  a  hard  or  soft  substance.  The  Russian  Government  was 
willing  to  forego  the  use  of  this  dangerous  explosive  bullet,  provided  the  other 
European  Powers  entered  into  a  reciprocal  engagement.  This  explains  the 
immediate  object  of  the  Conference. 

On  the  Conference  and  Declaration  of  St,  Petersburg  of  1868,  see  cspoMy: 
BordweU,  87-88,  278-79;  *Higgins,  5-7;  Holland,  41,  77-78;  Ibid.t  Studies, 
66-67;  F.  de  Martens,  La  paix  et  la  guerre,  87-91;  M6rignhac,  Nos.  82-83; 
Pillet,  No.  51;   Spaight,  74  ff.;    2  Westlake,  53-55. 

^  H.  D.  (1899  and  1907),  i.  ''This  Declaration,  having  been  originally  drifted 
in  1899  by  the  First  Peace  Conference  to  operate  for  five  years  only,  ez{nred  by 
the  efflux  of  time.  It  had  been  ratified  by  almost  all  the  Powers  represented, 
except  Great  Britain  and  the  United  States.  As  redrafted  in  1907  by  the  Second, 
it  is  to  remain  in  force  to  the  enc^  of  the  Third  Conference.''    Holland,  No.  73. 

The  Declaration  of  1907  was  signed  and  ratified  by  both  Great  Britain  and  the 
United  States,  but  among  the  seventeen  non-signatory  Powers  upon  whom  it  is 
not  binding  are  Germany,  France,  Italy,  Japan,  and  Russia.  Consequently,  it 
can  scarcely  be  deemed  an  integral  part  of  the  Law  of  Nations. 

"It  was  generally  conceded  at  the  Conference  that  balloons  must  not  be  allowed 
to  attack  undefended  places ;  but  it  was  thought  that  this  was  sufficiently  provided 
for  by  the  words  'by  any  means  whatever,'  now  inserted  in  Art.  25  of  the  Hague 
Regulations."    Holland,  No.  73.    Cf.  infra,  §  382. 

^  H.  D.  (1899),  2.  Holland  (No.  74)  adds  by  way  of  comment :  "This,  and  the 
following  Declaration  are,  unless  denounced,  of  perpetual  obligation.  They  were 
ratified  or  acceded  to  by  almost  all  the  Powers  represented  at  the  Conference  of 
1899,  except  Great  Britain,  the  United  States,  and  Portugal,  which,  however,  in 
the  course  of  the  proceedings  of  the  Conference  of  1907,  signified  their  adhesion 
to  both  Declarations."  This  statement  is  inaccurate.  The  United  States  has  not 
signed  either  of  these  Declarations.    "It  has  been  signed  by  all  the  other  Powers 
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379.  (HI)  On  Expanding  Bullets.  —  "  The  Contracting  Parties 
agree  to  abstain  from  the  use  of  bullets  which  expand  or  flatten 
easily  in  the  human  body,  such  as  bullets  with  a  hard  envelope 
which  does  not  entirely  cover  the  core,  or  is  pierced  with  in- 
cisions." ^ 

380.  The  Hague  Prohibitions.  — "  Besides  the  prohibitions 
established  by  special  Conventions,*^  it  is  particularly  forbidden : 

"  (a)  To  employ  poison  or  poisoned  weapons ; " 

represented  at  the  First  Peace  Conference,  but  not  by  those  which  were  represented 
only  at  the  second."    Higginsi  493. 

For  the  objections  of  the  United  States  as  expressed  by  Captain  Mahan,  see 
Hlggins,  493;  and  Holls,  119. 

**  H.  D.  (1899),  3.  This  declaration  was  really  aimed  at  the  famous  dumdum 
bullet  so  named  from  the  arsenal  near  Calcutta  where  it  was  first  made.  It  appears 
to  have  been  designed  for  use  against  savages  or  barbarians  whose  wild  onslaughts, 
it  was  claimed}  could  not  be  checked  by  ordinary  bullets. 

At  the  Conference  of  1899,  Captain  Crozier  of  the  American  Delegation  submitted 
an  amendment  which  forbade  the  use  of  all  bullets  ''which  inflicted  wounds  of 
useless  cruelty,  such  as  explosive  bullets  and,  in  general,  every  kind  of  bullet  which 
exceeds  the  limit  necessary  for  placing  a  man  hors  de  combcU"  HoUs,  103.  This 
amendment  had  the  support  of  Great  Britain,  but  it  failed  of  adoption.  Conse- 
quently, both  the  United  States  and  Great  Britain  withheld  their  signatures  from 
the  Declaration  —  a  position  which,  however,  has  since  been  abandoned  by  Great 
Britain. 

At  the  Conference  of  1907,  General  Davis  attempted  to  secure  the  consideration 
for  a  proposition  couched  in  terms  identical  with  Captain  Crozier's  amendment, 
but  he  was  ruled  out  of  order.    Davis,  in  2  i4.  /.  (1908),  77. 

The  United  States  appears  to  be  the  only  Power  represented  at  the  First  Hague 
Conference  which  has  not  signed  this  Declaration. 

Chi  the  Hague  Declarations ,  see  especially:  Bodin,  100-115;  Bonfils  (Fauchille), 
Nos.  1069,  1440';  Bordwell,  130-135,  279-280;  Bustanumte  y  Sirven,  ch.  11; 
Davis,  in  2  A.  /.  (1908),  74-77,  528-29;  *Higgins,  484-497;  Holland,  41-42, 80- 
81;  *Holls,  93-120,  506-514;  Lawrence  (4th  ed.),  §  205;  L^momon,  382-394; 
I  Scott,  60-61,  649-654;  *Spaight,  7g-8i,  101-103;  2  Westlake,  no,  274. 

For  complaints  of  the  use  of  explosives  and  dumdum  bullets  during  the  Anglo- 
Boer  and  Russo-Japanese  Wars,  see  Ariga,  §§  65,  71;  Bordwell,  138-140; 
Despagnet,  La    guerre   sud-africaine,   passim;    Hershey,   316-318;    Takahashi, 

They  were  probably  exceptional  and  isolated  instances. 

^  I.e.  the  Declaration  of  St.  Petersbiu^g  and  the  Hague  Declarations  referred 
to  in  the  preceding  sections,  "and  any  others  which  may  have  been  or  may  be 
concluded,  whether  generally    or    between    particular    Powers."     2    Westlake, 

72-73. 

■•  H.  R.,  23  a.     Cf.  B.  D.,  13  a.    The  prohibition  of  the  use  of  poisoned  weapons 

is  at  least  as  old  as  the  Laws  of  Manu.    See  supra,  §  20. 

It  appears  that  "cutting  off  an  enemy's  water  supply  is  an  allowable  act  of  war." 

Spaight,  84.    It  has  been  suggested,  on  analogy,  that  the  prohibition  of  poison 

extends  to  the  spread  of  contagious  diseases,  and  this  is  probably  the  case. 
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"  (6)  To  kill  or  wound  treacherously  individuals  belonging  to 
the  hostile  nation  or  army ; " 

"  (c)  To  kill  or  wound  an  enemy  who,  having  laid  down  his  arms, 
no  longer  having  means  of  defense,  has  siurendered  at  discretion; 

"  (d)  To  declare  that  no  quarter  will  be  given ; " 

'^  H.  R.,  23  b.  "This  includes  not  only  assassination  of  individuals,  but  also 
by  implication,  any  offer  for  an  individual  'dead  or  alive.'  **    Holland,  No.  76. 

''Modem  International  Law  distinguishes  between  dashes  made  at  a  ruler  or 
commander  by  an  individual  or  a  little  band  of  individuals  who  come  as  open 
enemies,  and  similar  attempts  made  by  those  who  disguise  their  enemy  character. 
A  man  who  steals  secretly  into  the  opposing  camp  in  the  dark,  and  makes  alone, 
or  with  others,  a  sudden  attack  in  uniform  upon  the  tent  of  king  or  general,  is  a 
brave  and  devoted  soldier.  A  man  who  obtains  admission  to  the  same  tent  disguised 
as  a  pedlar,  and  stabs  its  occupant  when  lured  into  a  false  security,  is  a  vile  aj^mmmiIj 
and  the  attempt  to  procure  such  murder  is  as  criminal  as  the  murder  itself."  Law- 
rence (4th  ed.),  §  208.     See  also  Art.  148  of  the  American  Insiruclions. 

"It  is  the  essence  of  treachery  that  the  offender  assumes  a  false  character  by 
which  he  deceives  his  enemy  and  diereby  is  able  to  effect  a  hostile  act  which,  bad  he 
come  under  his  true  colors,  he  could  not  have  done."  Spaight,  87.  See  Ihid.^  88, 
for  examples. 

"*  H.  R.,  23  d.  "  It  may  be  a  question  up  to  what  moment  acts  of  vblence  may 
be  continued  without  disentitling  the  doer  to  be  ultimately  admitted  to  the  benefit 
of  quarter  under  this  clause."    Holland,  No.  86. 

"The  admitted  case  in  which  it  (quarter)  is  not  practicable  is  that  which  occuis 
during  the  continuance  of  fighting,  when  the  achievement  of  victory  would  be 
hindered  and  even  endangered  by  stopping  to  give  quarter  instead  of  cutting  down 
the  enemy  and  rushing  on,  not  to  mention  that  during  fighting  it  is  often  impracti- 
cable so  to  secure  prisoners  as  to  prevent  their  return  to  the  combat.  Hence  it  is 
especially  difficult  to  avoid  ruthless  slaughter  in  the  storm  of  a  place  or  positioD, 
but  the  rule  formerly  dictated  by  military  pride  that  those  are  not  entitled  to  quarter 
who  insult  a  superior  force  by  defending  a  place  after  a  breach  has  been  made  and 
the  counterscarp  thrown  in,  or  who  defend  an  ill-fortified  place  at  all  against  a 
superior  force,  is  entirely  obsolete  and  condemned."  2  Westlake,  75.  Cf.  Hall 
(6th  ed,),  392-394  n. ;  and  Lawrence  (4th  ed.),  §  163. 

The  right  of  a  commander  to  refuse  quarter  or  to  destroy  prisoners  "  in  case  of 
imperative  necessity,  when  there  is  no  other  means  of  keeping  them  and  their 
presence  constitutes  a  danger  to  the  very  existence  of  the  captors,"  is  still  asserted  by 
some  authorities,  notably  in  Germany.  Kriegsgebrauch  im  LandkrUge,  16,  or  Car- 
pen  tier  (French  trans.),  36.  Westlake  (II,  76)  agrees  with  Hall  (392)  that 
"prisoners  who  cannot  safely  be  kept  can  be  liberated."  The  Boers  acted  in  this 
maimer  during  the  Anglo-Boer  War.  For  examples  of  the  difficulty  of  giving 
quarter  or  accepting  siurender  under  certain  circumstances,  see  Spaight,  91  ff. 

"  Willingness  to  surrender  is  usually  indicated  by  the  hoisting  of  a  white  flag,  or 
some  improvised  substitute  for  it,  but  there  is  no  settled  procedure  in  this  matter. 
Some  troops  throw  down  their  arms ;  others  hold  up  their  hands  (such  was  the 
Boer  practice).  The  Prussian  appeal  for  mercy  in  1870  was  to  raise  the  butt  end 
of  the  needle  gun ;  this  the  French  considered  insufficient  and  made  them  fall  on 
their  knees.  In  the  war  of  1904  the  Russians  sometimes  went  to  the  length  of 
embracing  the  enemy  to  whom  they  wished  to  surrender.  There  are  so  many 
diverse  ways  of  indicating  surrender  that  it  seems  desirable  for  one  universal  p^oc^ 


THE  LAWS  OF  LAND  WARFARE  393 

"  (e)  To  employ  anns,  projectiles,  or  material  of  a  nature  to 
cause  superfluous  injury ; " 

''  (j)  To  make  improper  use  of  a  flag  of  truce,  of  the  national 
flag,  or  of  military  insignia  and  uniform  of  the  enemy,  as  also 
the  distinctive  signs  of  the  Geneva  Convention ;  " 

"  (g)  To  destroy  or  seize  enemy's  property,  unless  such  de- 
struction or  seizure  be  imperatively  demanded  by  the  necessi- 
ties of  war."  * 

dure  to  be  settled  by  international  agreement."  Spaight,  95.  See  Ariga,  §  29, 
for  several  amusing  incidents  which  occurred  during  the  Russo-Japanese  War. 

"  H.  R.,  23  e.  This  is  virtually  an  enactment  into  law  of  the  principles  laid 
down  in  the  Declaration  of  St.  Petersburg.    See  supra,  §  376. 

Such  forbidden  missiles  are  "understood  to  include  glass,  nails,  and  bits  of  iron  of 
irregular  shape.  Many  writers  include  red-hot  shot  in  the  prohibition,  which  may 
be  admitted  when  they  would  be  directed  only  against  men.  ..."    2  Westlake,  76. 

"Explosive  hand  grenades,  which  were  freely  used  in  the  Russo-Japanese  War, 
as  they  were  in  the  Crimean  and  Secession  Wars,  are  not  held  to  come  under  the 
prohibition  of  explosive  bullets.  Nor  is  there  an3rthing  illegitimate  in  the  use  of 
[mines  or]  torpedoes  in  land  war."    Spaight,  81. 

**  H.  R.,  23  f.  Cf.  H.  R.,  24,  infra f  §  381.  There  is  some  controversy  as  to  what 
a»stitutes  an  "improper"  use  of  the  enemy's  flag  or  uniform.  The  older  jurists 
maintained  that  it  is  perfectly  legitimate  to  use  the  distinctive  emblems  of  an 
enemy  in  order  to  escape  from  him  or  to  draw  his  forces  into  action ;  but  it  was  held 
that  **  soldiers  clothed  in  the  uniforms  of  their  enemy  must  put  on  a  conspicuous 
mark  by  which  they  can  be  recognized  before  attacking,  and  that  a  vessel  using  the 
enemy's  flag  must  hoist  its  own  flag  before  firing."  Hall  (6th  ed.),  534.  Cf,  Blunt- 
scfaH,  Art.  565;  Bordwell,  283-284;  4  Calvo,  No.  2106;  Longuet,  54;  Fillet, 
No.  55 ;  and  Taylor,  §  488. 

There  is  now  a  growing  tendency  on  the  part  of  publicists  to  reject  the  view 
that  the  enemy's  flag  or  uniform  may  be  used  for  purposes  of  approach.  See,  e.g. 
Bonfils  (Faucbille),  No.  1074;  Lawrence  (4th  ed.),  §  207;  Lueder,  in  4  Holtzen- 
dorfT,  458;  M^rignhac,  No.  89;  6  P.-Fod6r6,  No.  2760;  and  Spaight,  104  fit.  I 
agree  with  Oppenheim  (U,  §  164)  that  Art.  23  f.  of  the  Hague  Regulations  has 
left  this  question  open. 

"Troops  may  sometimes  be  obliged  by  lack  of  clothing,  and  with  no  fraudulent 
intent,  to  make  use  of  uniforms  belonging  to  the  enemy.  Care  must  be  taken  in 
such  cases  to  make  alterations  in  the  uniform  which  will  dearly  indicate  the  side 
to  which  those  who  wear  it  belong."    Holland,  No.  79. 

For  examples  of  wearing  enemy's  uniforms  during  recent  wars,  see  Spaight, 
106-110.  For  instances  during  the  Russo-Japanese  War,  see  Ariga,  §§  67-68,- 
Hershey,  306-307;  Takahashi,  174-178. 

K  H.  R.,  23  g,  "refers  to  pillage  as  distinguished  from  requisitions,  and  to  devas- 
tation not  directly  necessary  for  a  military  piirpose."  2  Westlake,  76.  Cf.  H.  R., 
46-47,  51-52,  infra,  §§  389-392,  394-395- 

"It  may  be  taken  for  granted  that  the  necessities  of  war  include  the  destruction 
of  whatever  property  interferes  with  the  operations  of  a  conflict,  an  advance  or  a 
retreat."  But  "it  is  clear  that  the  necessity  must  be  fairly  direct  and  immediate." 
Lawrence  (4th  ed.),  §  206,  p.  549.  "Devastation  pure  and  simple,  as  an  end  in 
itself,  as  a  self-contained  measure  of  war,  is  not  sanctioned  by  war  law.     Permissible 
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devastation  presents  itself  invariably  as  a  means  to  a  military  end,  as  a  factor  in  a 
legitimate  operation  of  war.  There  must  be  some  reasonably  dose  oonnectioD 
between  the  destruction  of  property  and  the  overcoming  of  the  enemy's  army. 
To  destroy  with  the  intention  of  damaging  the  hostile  Government's  pocket  is 
illegitimate.  ...  Devastation  as  an  operation  of  war  per  se  may  be  said  to  be 
wholly  obsolete."    Spaight,  112. 

But  destruction  of  enemy  property,  which  is  incidental  to  a  military  operatioa 
or  necessary  for  purposes  of  offense  and  defense,  is  justified.  This  includes  *'war 
malerial  and  army  supplies  generally ;  property  situated  on  the  anticipated  field 
of  battle  or  in  the  zone  of  actual  fighting ;  railways,  telegraphs,  etc.,  which  are  used 
by  the  enemy  for  his  operations;  .  .  .  barracks,  military  storehouses,  factories, 
and  dep&is,  iron  foundries  and  railway  workshops  which  may  be  used  to  supply  the 
enemy's  army."  /Wrf.,  128.  C/.  2  Oppenheim,  §  150.  For  exceptions,  see  H.  R., 
56,  infra,  §  399. 

The  general  devastation  of  a  particular  district  or  the  destruction  of  a  whole 
town  is  only  permissible  in  extreme  cases,  as,  e.g,  if  self-preservation  should  compel 
a  belligerent  to  resort  to  severe  measures  in  face  of  a  threatened  levy  en  masses 
or  "  when,  after  the  defeat  of  his  main  forces  and  occcupation  of  his  territory,  an 
enemy  disperses  his  remaining  forces  into  small  bands  which  carry  on  guerilla 
tactics  and  receive  food  and  information,  so  that  there  is  no  hope  of  ending  the 
war  except  by  a  general  devastation  which  cuts  off  supplies  of  every  kind  from  the 
guerilla  bands."     2  Oppenheim,  §  154. 

The  right  of  general  devastation  has  been  denied  under  any  and  all  circumstances. 
But  this  position  can  scarcely  be  reconciled  with  modem  practice.  Generals 
Sherman  and  Sheridan  did  not  hesitate  to  destroy  the  granaries  of  the  Southern 
armies  in  Georgia  and  the  Shenandoah  Valley  during  the  Civil  War,  and  during  the 
Anglo-Boer  War  the  British  destroyed  Boer  farms  on  a  large  scale.  Vattel  Qliw, 
III,  §  167),  writing  in  the  eighteenth  century,  still  permitted  devastation  ''for  mak- 
ing a  barrier,  for  covering  a  frontier  against  an  enemy  who  cannot  be  stopped  any 
other  way."  But,  as  Lawrence  (4th  ed.,  p.  548)  says,  such  action  "would  now  be 
held  up  to  the  execration  of  the  civilized  world." 

In  case  devastation  on  a  large  scale  is  found  imperative,  the  best  possible  pro- 
vision should  be  made  for  the  dispossessed  inhabitants.  In  several  recent  wars 
they  have  been  herded  in  concentration  or  internment  camps  —  a  mode  of  procedure 
which  has  been  criticised  on  the  ground  that  non-combatants  should  not  be  made 
prisoners.  As  pointed  out  by  Spaight  (p.  307),  "generally  speaking,  the  objection 
taken  to  such  camps  is  sound  in  principle,"  and  "such  an  extreme  measure  is  only 
to  be  justified  by  very  extreme  circumstances."  The  internment  of  the  Boers  in 
concentration  camps  by  the  British  in  1901  was  accompanied  by  a  "terribly" 
high  death  rate,  and  met  with  severe  criticism.  The  fearful  sufferings  of  the  Cubans 
which  resulted  from  the  reconcentration  order  of  General  Weyler  in  1896  (see 
Benton,  Int.  Law  and  Diplomacy  of  the  Spanish^ American  War,  1908,  p.  27)  was  one 
of  the  main  causes  of  intervention  by  the  United  States.  See  also  7  Moore,  Digest^ 
§  II 26.  Yet  it  is  better  to  provide  concentration  camps  for  non-combatants  than  to 
turn  them  adrift  as  did  General  Sherman  when  he  burnt  Atlanta  in  1864.  At 
least  some  of  the  evils  which  have  hitherto  been  incident  to  concentration  camps 
might  be  avoided  by  proper  sanitary  precautions  and  a  more  efficient  management. 

On  DevaskUion,  see  especially  Bordwell,  284;  4  Calvo,  §§  2215  ff.;  *HaIl  (6th 
ed.),  529"532;  Holland,  13-14,  43-44;  *  Lawrence  (4th  ed.),  §207;  7  Moore, 
Digest,  §  1 123;  *2  Oppenheim,  §§  149-154;  6  P.-Fod6r6,  Nos.  2770-2774; 
*  Spaight,  111-140,  307-310;  Taylor,  §§  481-482;  Wheaton,  §§  347-351- 

For  defenses  of  the  devastations  of  Generals  Sherman  and  Sheridan,  see  Bordwell, 
77-79 ;  and  Spaight,  133-136. 
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''  (h)  To  declare  extinguished^  suspended,  or  inadmissible  in  a 
court  of  law  the  rights  and  actions  of  the  nationals  of  the  hostile 
party.^ 

"  A  belligerent  is  likewise  forbidden  to  compel  the  nationals  of 
the  hostile  party  to  take  part  in  the  operations  of  war  directed  against 
their  own  country,  even  when  they  have  been  in  his  service  before 
the  commencement  of  the  war.'^  ^^ 

**  H.  R.  (1907),  23  h.  The  meaning  of  this  paragraph  seems  doubtfuL  II 
interpreted  literally,  it  involves  a  dear  denial  of  the  Anglo-American  doctrine  that 
an  alien  enemy  has  no  standing  in  court.  This  appears  to  have  been  the  only  view 
expressed  in  the  discussions  at  the  Hague  Conference  itself  (see  Higgins, 
263-265),  and  this  view  b  supported  by  Bonfils  (Fauchille),  No.  1065;  Bordwell, 
210,  2S4-285;  Kohler,  in  5  ZeUschrift  (19x1),  384  ff.;  Lawrence  (4th  ed.),  {  143; 
Phillipson,  Effect  of  War  on  CofUracts  (1909),  46;  Politis,  in  18  R,  D,  /.  P.  (191 1), 
384  ff. ;   Ullmann,  474;  and  Whittuck,  Int.  Doc,  p.  zzvii. 

General  Davis,  on  the  other  hand,  is  of  the  opinion  that  it  is  merely  one  of  a  num- 
ber of  "reasonable  and  wholesome  restrictions  upon  the  authority  of  commanding 
generals  and  their  subordinates  in  the  theater  of  belligerent  activity."  Davis,  in 
2  A.  J,  (1908),  70.  For  a  similar  opinion  expressed  by  Sir  E.  Grey  in  behalf  of  the 
British  Government,  see  5  Zeitsckrifi  (19x1),  389-391.  This  view  is  shared  by 
Spaight,  140-142. 

Professor  Holland  (No.  76)  furnishes  the  following  valuable  comment : 

"This  clause,  suggested  by  Germany,  if  intended  only  for  the  guidance  of  an 
invading  commander,  needs  careful  redrafting ;  if,  as  would  rather  appear,  it  is  of 
general  application,  besides  being  quite  out  of  place  where  it  stands,  it  is  so  revolu- 
tionary of  the  doctrine  which  denies  to  an  enemy  any  persona  standi  injudicio,  that 
although  it  is  included  in  the  ratification  of  the  Convention  by  the  United  States  on 
March  10,  and  the  signature  of  the  same  on  June  29, 1908,  by  Great  Britain,  it  can 
hardly,  till  its  policy  has  been  seriously  discussed,  be  treated  as  a  rule  of  Interna- 
tional Law."    Cf.  Holland,  in  28  L,  Q.  R,  (191 2),  94  ff. 

Considering  the  form  and  manner  of  its  adoption,  it  is  difficult  to  avoid  the  con- 
clusion that  the  clause  is  one  of  general  application  and  constitutes  an  international 
obligation.  But  l^islation  is  probably  needed  to  carry  it  into  effect,  at  least  in 
England  and  the  United  States.  It  is,  of  course,  highly  desirable  that  it  be  recog- 
nized as  a  rule  of  International  Law.  For  a  very  convincing  argument  in  favor  of 
so  treating  it,  see  Politis,  in  14  ^.  Z?.  /.  P.  (1911))  249  ff.  See  also  5  ZeUschrift 
(1911),  384  ff. 

"  H.  R.  (1907),  23  h.  Cf.  H.  R.  (1899  and  1907),  44.  "This  article,  drafted  by 
Germany,  was  in  1907  rather  awkwardly  annexed  to  H.  R.,  23,  in  substitution  for 
Art.  44  of  H.  R.  of  1899,  which  ran  as  follows :  'any  compulsion  on  the  population 
of  occupied  territory  to  take  part  in  military  operations  against  its  own  country  is 
prohibited.'  The  immunity  now  accorded  to  subjects  of  the  invaded  States  is  con- 
siderably greater  than  that  guaranteed  by  the  old  articles.  In  the  first  place,  it 
relates  to  taking  part  in  any  operations  of  war,  a  term  supposed  to  cover  many  acts 
not  amoimting  to  what  would  be  described  as  military  operations.  An  Austrian 
amendment  which  would  have  limited  the  exemption  to  taking  part  'as  combatants,' 
was  accordingly  rejected.  In  the  second  place,  the  subjects  of  that  State  are  pro- 
tected against  compulsion  to  take  part  against  their  own  country,  even  if  they  have 
previously  been  enrolled  in  the  service  of  the  invader. 
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381.  Ruses  or  Strategems.  —  '^  Ruses  of  war  and  the  employ- 
ment of  methods  necessary  for  obtaining  information  about 
the  enemy  and  the  country  are  considered  lawful  (Art.  24)."* 

382.  Sieges  and  Bombardments.  — "  The  attack  or  bom- 
bardment, by  any  means  whatever,  of  towns,  villages,  dwellings, 
or  buildings  which  are  imdefended,  is  prohibited  (Art.  25)."* 

"  The  Commander  of  an  attacking  force,  before  commencing 

''The  terminology  employed  is,  however,  still  ambiguous.  Would  this  artide 
render  unlawful  any  compulsion  on  inhabitants  of  occupied  territory  to  execute 
urgently  required  works,  such  as,  e.g.  repairs  to  roads  or  bridges,  although  of  ulti- 
mate military  utility  ?  A  still  more  delicate  question  is  whether  it  would  protect 
the  inhabitants  from  being  compelled  to  act  as  guides  to  the  enemy.  The  practice 
of  exacting  services  of  this  kind  was  reprobated  by  many  Powers  at  the  Confereace, 
but  is  still  treated  as  admissible  in  1902,  by  the  Kriegsgebrauck  of  the  Prussian  Gen- 
eral Staff,  p.  48.  It  must  be  noted  that  Germany,  with  several  other  fiist-class 
Powers,  declines  to  accept  H.  R.,  44."  (See  ii^ra,  §  389.)  Holland,  No.  77.  Cf, 
Higgins,  265-269,  368-371 ;  and  Spaight,  142-152. 

Holland  (No.  112)  also  thinks  that  the  phrase  operations  of  war  "would  prob- 
ably not  comprise  works  at  a  distance  from  the  scene  of  hostilities,"  e.^.,  fortifica- 
tions. On  this  point  he  is  surely  mistaken,  though  this  was  the  view  of  the  older 
jurists.  There  can  be  little  doubt  that  H.  R.,  23  h.  and  44,  in  principle  at  least, 
also  apply  to  the  use  of  forced  guides.    Cf.  infra^  §  389. 

On  the  other  hand,  the  invading  army  may  utilize  the  services  of  the  inhabitants 
of  the  invaded  or  occupied  district  for  transporting  supplies,  repairing  roods  or 
bridges,  caring  for  the  wounded,  burying  the  dead,  etc.  "  It  is  only  such  acts  as  are 
directly  and  distinctly  subservient  to  military  operations  —  such  as  building  forti- 
fications, making  munitions,  repairing  arms,  or  giving  information  as  to  the  enemy's 
position  and  numbers  —  that  an  invader  is  forbidden  to  demand  of  the  'passive 
enemy.' "    Spaight,  152. 

'*  Before  quitting  the  Means  of  Injuring  the  Enemy,  we  must  notice  that  it  is  cod- 
sidered  imlawful  to  indte  the  enemy's  troops  to  treason  or  desertion,  a  rule  vdiich 
was  probably  introduced  for  the  mutual  convenience  of  comnumders  and  by  a  kind 
of  chivalry  between  them,  and  which  should  carry  with  it  the  unlawfulness  of  eiuoQ- 
ing  deserters  as  recruits ;  also  the  allied  rule  that  communications  intended  for  the 
enemy  can  only  be  made  to  the  highest  officer  in  rank  who  is  within  reach.  But  it  ii 
not  considered  unlawful  to  stir  up  insurrection  in  the  enemy's  country.  The  proj- 
ects of  France  in  1859  and  of  Prussia  in  1866  to  enrol  Hungarian  legions  seem  to  be 
on  the  very  border  between  incitement  to  desertion  and  incitement  to  insuirection." 
2  Westlake,  76. 

*^  H.  R.,  24.  Cf.  B.  D.,  14  and  H.  R.,  44.  "Good  faith  must,  however,  always 
be  observed  with  die  enemy,  and  this  article  must  not  be  taken  to  authorize  any 
such  acts  of  treachery  as  are  expressly  forbidden."  Holland,  No.  78.  Cf.  H.  R., 
23  b  and  f ,  supra^  §  380.  Ruses  of  war  or  strategems  are  considered  unobjectionable 
''provided  they  do  not  involve  treachery  or  a  breach  of  an  express  or  tadt  000- 
vention."  Spaight,  152.  For  examples  of  permissible  ruses,  see  Ibid.,  153-156 > 
and  2  Oppenheim,  §  164. 

A  distinction  must  be  here  drawn  between  treachery  or  perfidy  and  mere  deceit 
The  former  are  prohibited,  the  latter  permitted.  "  War  is  a  conflict  of  wits  quite 
as  much  as  a  conflict  of  arms."    Lawrence  (4th  ed.),  p.  533. 

••  H.  R.,  25.    Cf.  B.  D.,  15;   9  H.  C.  (1907),  I.    The  phrase  by  any  means 
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a  bombardment,  excq>t  in  case  of  an  assault,  should  do  all  in 
his  power  to  warn  the  authorities  (Art.  26)."  " 

**  In  sieges  and  bombardments  all  necessary  steps  should  be 
taken  to  spare,  as  far  as  possible,  buildings  devoted  to  religion, 
art,  science,  and  charity,  historic  monuments^  hospitab,  and 
places  where  the  sick  and  wounded  are  collected,  provided  they 
are  not  used  at  the  same  time  for  military  purposes. 

"  It  is  the  duty  of  the  besieged  to  indicate  these  buildings  or 
places  by  some  special  visible  signs,  which  shall  previously  be 
notified  to  the  assailants  (Art.  27)."  •* 

'^  The  giving  up  to  pillage  of  a  town  or  place,  even  when  taken 
by  assault,  is  forbidden  (Art.  28)."  •* 

wkaiever  was  inserted  in  1907  in  order  to  cover  the  bombardment  of  undefended 
towns,  etc.,  by  projectiles  from  balloons  or  airships.    Cf,  1  H.  D.,  supra,  §  377. 

"The  first  Declaration  of  1899  against  the  discharge  of  projectiles  and  explo- 
sives from  balloons,  a  Declaration  which  was  not  limited  to  midefended  places,  was 
renewed  in  1907,  but  it  has  not  been  accepted  by  many  of  the  great  military  Powers." 
Higgins,  270  and  491. 

"A  place,  although  not  fortified,  may  be  bombarded  if  it  is  defended.  This 
article  is  not  to  be  taken  to  prohibit  the  use  of  any  means  for  the  destruction  of 
buildings  for  military  reasons.  A  place  must  not  be  bombarded  with  a  view  merely 
to  the  exaction  from  it  of  ransom."    Holland,  No.  80.    Cf.  9  H.  C.  (1907),  4,  infraj 

J  435. 

It  appears  that  a  place  may  also  be  bombarded  if  simply  occupied,  though  not 

actually  defended  by  the  enemy.    Spaight,  161. 

"As  war  law  now  stands  one  may  say  that  an  undefended  dty,  unoccupied  by 

troops  and  not  situated  within  the  perimeter  of  defense  of  a  neighboring  fort  or 

forts,  may  be  bombarded  in  land  war  only  in  three  cases  and  in  those  three  cases 

only  if  His  absolutely  impossible  to  obtain  the  end  in  view  by  milder  means:  the  three 

cases  being :   (i)  the  destruction  of  military  stores,  factories,  etc. ;   (2)  to  secure 

compliance  with  legitimate  requisitions ;    and  (3)  —  a  very  doubtful   case  —  to 

inflict  punishment,  by  way  of  reprisals,  for  infractions  of  the  laws  of  war  on  the  part 

of  the  enemy."    Ibid,,  170.    Cf.  Holland,  Studies,  no. 

••  H.  R.,  26.  Cf.  B.  D.,  16.  "By  'assault,'  a  surprise  attack  is  here  intended. 
The  besieger  is  under  no  absolute  obligation  to  allow  any  portion  of  the  popula- 
tion of  a  place  to  leave  it,  even  when  a  bombardment  b  about  to  commence." 
Holland,  No.  81. 

"On  the  other  hand,  to  refuse  exit  to  the  non-combatants  of  a  town  which  it  is 
proposed  to  reduce  by  bombardment  or  assault,  and  not  by  famine,  is  to  inflict 
unnecessary  suffering  on  persons  who  are  protected  by  the  laws  of  war."  Spaight, 
174.  There  appears  to  be  no  doubt  that  a  usage  is  growing  up  in  favor  of  the  free 
exit  of  "useless  mouths."    For  examples,  see  Ibid.,  175  ff. 

•*  H.  R.,  27.    Cf.  B.  D.,  17;  and  9  H.  C.  (1907),  3  ^^^  S- 

"Thus  firing  on  the  houses  of  a  fortified  town  is  not  forbidden,  but  when  it  can 
be  avoided  it  is  cruel,  it  is  generally  useless,  and  it  ought  to  be  forbidden  unless 
there  is  reason  to  suspect  that  the  houses  are  occupied  by  troops  of  the  garrison^  or 
are  used  as  magazines."    2  Westlake,  78-79. 

«  H.  R.,  28.    Cf.  H.  R.,  47;  B.  D.,  18;  and  9  H.  C.  (i907)>  7- 
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5.  Spies  and  Espionage 

383.  Spies. — "A  person  can  only  be  considered  a  spy  if,  acting 
clandestinely  or  on  false  pretenses,  he  obtains  or  seeks  to  ob- 
tain information  in  the  zone  of  operations  of  a  belligerent,  with 
the  intention  of  communicating  it  to  the  hostile  party. 

'^  Thus,  soldiers  not  in  disguise  who  have  penetrated  into 
the  zone  of  operations  of  the  hostile  army  to  obtain  informa- 
tion are  not  considered  spies.  Similarly,  the  following  are  not 
considered  spies :  soldiers  or  civilians,  carrying  out  their  mission 
openly,  charged  with  the  delivery  of  dispatches  destined  either 
for  their  own  army  or  for  that  of  the  enemy.  To  this  class  be- 
long likewise  individuals  sent  in  balloons  to  deliver  dispatches, 
and  generally  to  maintain  communication  between  the  various 
parts  of  an  army  or  a  territory  (Art.  29)."  ^ 

''  A  spy  taken  in  the  act  cannot  be  punished  without  previous 
trial  (Art.  30)."  •* 

"  Much  less  may  a  garrison,  as  was  at  one  time  practiced,  be  put  to  the  sword 
for  an  over  obstinate  defense."    Holland,  No.  83. 

"  H.  R.,  29.  Cf.  B.  D.,  19,  22.  "To  daim  the  benefit  of  the  second  clause  of 
this  article  soldiers  must  be  in  uniform.  Persons  in  balloons  are  not  spies,  even  if 
engaged  in  observing  the  movements  of  the  enemy.  The  examples  given  in  this 
article  are  not  intended  to  be  exhaustive."    Holland,  No.  84. 

Westlake  (II,  80)  observes  that  "the  article  leaves  open  the  case  of  persons  sent 
in  balloons  in  order  to  gain  information ; "  but  he  admits  that  the  German  treat- 
ment of  spies  (they  were  threatened  with  execution  and  actually  imprisoned  in 
fortresses)  was  unjustifiable.  For  the  strange  declaration  of  Admiral  Alexieff,  soon 
after  the  outbreak  of  the  Russo-Japanese  War,  that  war  correspondents,  who  may 
communicate  news  to  the  enemy  by  means  of  wireless  telegn^hy,  shall  be 
regarded  as  spies,  see  Hershey,  115  ff.;  Higgins,  in  5  Zeitsckrijt  (191 2),  19  ff-; 
Lawrence,  War  and  Neutrality  (2nd  ed.),  83  ff. ;  i  Rey,  368  ff. ;  and  Smith  and  SiUey, 
82-85. 

"The  essence  of  spying  is  false  pretences.  To  establish  the  quality  of  a  spy  in  the 
case  of  a  soldier,  there  must  be  disguise ;  in  the  case  of  the  dvUian  spy,  disguise  b 
not  essential  —  the  clandestine  nature  of  the  act  is  sufficient  condemnatioii." 
Spaight,  203. 

'*  Guides  are  not  spies.    If  they  are  captured  and  are  soldiers,  they  become 
prisoners  of  war.    If  they  are  civilians,  an  invading  army  might  find  it  necessary  to  ■ 
detain  them ;  but  subjects  of  the  country  who  are  caught  guiding  an  invading  anny 
without  being  compelled  to  do  so  are  liable  to  punishment  for  treason."    2  West- 
lake,  80. 

"  H.  R.,  30.  Cf.  B.  D.,  20.  The  trial  is  by  court  martial,  and  the  punishment 
generally  death.  Formerly  spies  were  hanged ;  they  are  now  usually  shot,  lie 
severity  of  the  punishment  can  hardly  be  justified,  for  it  does  not  operate  as  an 
elective  deterrent  —  the  only  groimd  upon  which  it  is  advocated.  The  motives 
of  the  spy  are  inmiaterial  and  the  practice  is  not  necessarily  dishonorable. 
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"  A  spy  who,  after  rejoining  the  army  to  which  he  belongs, 
is  subsequently  captured  by  the  enemy,  is  treated  as  a  prisoner 
of  war,  and  incurs  no  responsibility  for  his  previous  acts  of 
espionage  (Art.  31)."  •^ 

6.  Non-hostile  Intercourse  between  Belligerents 

384.  Flags  of  Truce.  —  "A  person  is  considered  as  the 
bearer  of  a  flag  of  truce  who  is  authorized  by  one  of  the 
belligerents  to  enter  into  communications  with  the  other,  and 
who  comes  with  a  white  flag.  He  has  the  right  to  inviolability, 
as  have  also  the  trumpeter,  bugler  or  dnmmier,  the  flag  bearer, 
and  the  interpreter  who  may  accompany  him  (Art.  32)."  •• 

"  The  Commander  to  whom  a  bearer  of  truce  is  sent  is  not 
obliged  to  receive  him  under  all  drcimistances.  He  may  take 
all  steps  necessary  to  prevent  the  bearer  taking  advantage  of 
his  mission  to  obtain  information.  In  case  of  abuse,  he  has 
the  right  to  detain  the  bearer  temporarily  (Art.  33)."  ^ 

"  The  bearer  of  a  flag  of  truce  loses  his  rights  of  inviolability 
if  it  is  proved  in  a  clear  and  incontestable  manner  that  he  has 

**  H.  R.,  31.  Cf.  B.  D.,  21.  "Otherwise,  he  b  not  entitled  to  treatment  as 
prisoner  of  war.  He  may,  of  course,  have  incurred  responsibility  for  acts  of  a 
different  kmd."    Holland,  No.  87. 

^  H.  R.,  32.  Cf.  B.  D.,  43.  All  these  persons  enjoy  the  rights  of  inviolability, 
i,e.  "  they  may  not  be  subjected  to  personal  injury  or  detained  as  prisoners.  It  goes 
without  saying  that  the  bearer  of  a  flag  of  truce  is  entitled  to  this  immunity  if  he 
comes  without  attendants."  Lawrence  (4th  ed.),  §  211.  The  immunity  would 
probably  also  extend  to  his  guide  and  any  other  necessary  attendants  not  indicated 
in  the  text. 

"H.  R.,  33.    C/.  B.  D.,44. 

The  Hague  Conference  of  1899  suppressed  the  following  paragraph  of  the 
Brussels  Declaration:  "He  (the  Commander)  may  equally  declare  beforehand  that 
he  will  not  receive  bearers  of  flags  of  truce  during  a  certain  period.  Envoys  pre- 
senting themselves  after  such  a  notification  from  the  side  to  which  it  has  been 
given,  forfeit  their  right  to  inviolability."  It  would  seem,  therefore,  that  such  a 
declaration  on  the  part  of  a  Commander  is  no  longer  permissible.  This  is  not, 
however,  the  view  laid  down  in  the  British  and  German  manuals,  which  still  permit 
the  practice.  See  Holland,  No.  90 ;  and  Kriegsgebrauchy  27,  or  Carpender,  65.  Cf, 
Spaight,  223. 

The  circumstances  which  excuse  a  Commander  from  receiving  a  bearer  of  a  flag 
of  truce  are  dictated  by  considerations  of  military  necessity,  as,  e.g.  in  the  midst  of 
an  assault  or  a  pursuit,  or  during  the  execution  of  a  secret  movement. 

In  order  to  prevent  the  envoy  from  obtaining  information,  he  is  usually  blind- 
folded while  passing  through  the  army  or  camp  of  the  enemy.  This  is  not  r^^arded 
as  in  anywise  humiliating.  It  is  the  duty  of  the  Commander  to  take  this  or  any  other 
precautions  which  may  be  deemed  necessary  or  advisable. 
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taken  advantage  of  his  privileged  position  to  provoke  or  commit 
an  act  of  treachery  (Art.  34)."  " 

38s.  Capitulations.  — ''  Capitulations  agreed  upon  between 
the  Contracting  Parties  must  be  in  accordance  with  the  rules 
of  military  honor.  Once  settled,  they  must  be  scrupulously 
observed  by  both  parties  (Art.  35)."  • 

'     •  H.  R.,  34.    Cf,  B.  D.,  45. 

''If  he  purchases  plans,  or  indtes  soldiers  to  desertkxi,  or  attempts  to  sketch 
defenses,  he  may  be  deprived  of  liberty,  or  perhaps,  in  extreme  cases,  executed  as  a 
spy."  Lawrence  (4th  ed.),  §  211.  But  it  is  only  in  the  extremest  cases  that  be 
may  be  so  treated.  If  he  gains  important  knowledge  inadvertently  or  through 
the  mere  passive  use  of  his  senses,  he  is  only  subject  to  honorable  and  tern* 
porary  detention.  He  is  in  honor  bound  not  to  seek  information  by  ilkgitiinate 
means,  but  he  is  under  no  obligation  to  refrain  from  reporting  what  he  has  seen 
and  heard  to  his  Commander.    Spaight,  218^220. 

For  examples  of  the  abuse  of  Uie  white  flag,  see  Ibid,,  224-225.  See  espodaJiy 
the  translation  of  the  Japanese  Instructions  from  Ariga  (pp.  273-274)  on 
pp.  226-227. 

The  Hague  Regulations  are  silent  as  to  Cartels^  Passports,  Safo-conduds  and 
Safeguards f  which  are  usually  discussed  in  this  connection. 

Cartels  are  agreements  between  belligerents  concluded  for  the  purpose  of  regulat- 
ing certain  kinds  of  non-hostile  intercourse,  more  especially  the  exchange  of  pris- 
oners, the  reception  of  flags  of  truce,  and  intercommunication  by  means  of  p(»tal, 
telegraph,  telephone,  or  raflway  facilities. 

Passports,  or  Safe-conducts,  are  written  permissions  granted  by  a  belligerent  Com- 
mander to  one  or  more  enemy  subjects  to  travel  within  Uie  territory  under  his  controL 
The  terms  seem  to  be  convertible,  though  safe-conducts  are  sometimes  held  to  ap- 
ply only  to  a  particular  district  or  locality  and  to  be  issued  for  a  particular  purpose. 
The  term  "  saie-oonduct "  is  also  applicable  to  the  carriage  of  goods  to  afnrticular 
place.  They  are  non-transferable  and  are  revocable  on  grounds  of  militaiy  expedi- 
ency. "  It  must,  however,  be  specially  observed  that  passports  and  safe-conducts  are 
only  a  matter  of  International  Law  when  their  grant  has  been  arranged  between  the 
belligerents  or  their  respective  commanders.  If  they  are  granted  without  such  an  ar- 
rangement unilaterally  on  the  part  of  one  of  the  belligerents,  they  fall  outside  the  scope 
of  International  Law. ' '     2  Oppenheim,  §218.    This  is  also  the  case  with  Safeguards. 

A  Safeguard  \s  a  "  notification  by  a  belligerent  Commander  that  buikliDgs  or 
other  property  upon  which  the  notification  is  usually  posted  up,  are  exempt  from 
interference  on  the  part  of  his  troops.  The  term  is  also  used  to  describe  a  guard, 
placed  by  a  Commander  to  insure  such  exemption.  'Forcing  a  safeguard'  b  a 
serious  oflfence."  Holland,  No.  loi.  "The  object  of  a  safeguard  is  generally  to 
protect  museimis,  historic  monuments  or  the  like ;  occasionally  to  show  respect  for 
a  distinguished  enemy,  as  in  the  case  of  the  safeguard  which  McClellan  placed  over 
Mrs.  R.  £.  Lee's  residence,  White  House,  Virginia,  in  1862."    Spaight,  231. 

"Soldiers  employed  as  a  safeguard  are  guaranteed  against  the  application  of  the 
laws  of  war,  and  if  the  enemy  occupies  the  locality  it  is  usual  to  send  them  back  to 
the  army  to  which  they  belong ;  and  in  such  a  case  their  arms  and  baggage  accom- 
pany them.''    Ibid.,  cited  from  Fillet,  560;  and  Bonfils,  No.  1247. 

**H.  R.,  35.  Cy.  B.  D.,  46.  "A  capitulation  is  an  agreement  for  the  surrender 
of  troops  or  places.    A  capitulation  dearly  in  excess  of  the  implied  authority  of  the 
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386.  Armistices.  —  '^  An  armistice  suspends  military  opera- 
tions by  mutual  agreement  between  the  belligerent  parties. 
If  its  duration  is  not  fixed,  the  belligerent  parties  may  resiune 
operations  at  any  time,  provided  always  that  the  enemy  is 
warned  within  the  time  agreed  upon,  in  accordance  with  the 
terms  of  the  armistice  (Art.  36)."  ^ 

officer  by  whom  it  is  made,  when  it  is  technically  described  as  a  mere  ^sponsion,*  as, 
for  instance,  that  his  troops  shall  never  serve  again  against  the  same  enemy,  may  be 
repudiated  by  his  Government. 

"It  is  an  implied  condition,  in  the  capitulation  of  a  place,  that  the  capitulating 
force  shall  not  destory  its  fortifications  or  stores,  after  the  conclusion  of  the  agree- 
ment."   Holland,  No.  92. 

The  terms  set  forth  in  an  agreement  to  capitulate  may  vary  from  absolute 
unconditional  surrender  to  the  grant  of  "all  the  honors  of  war,"  i.e,  the  right  to 
depart  armed  with  drums  beating  and  colors  flying.  Usually  troops  which  have 
surrendered  become  prisoners  of  war,  and,  unless  otherwise  agreed  upon,  a  capitulat- 
ing garrison  must  also  be  considered  prisoners.  "Usually,  however,  as  an  act  of 
grace,  the  officers  and  functionaries  of  similar  standing  are  allowed  to  return  to  their 
homes  on  giving  their  parole  i*hanneur  and  there  are  a  few  instances  of  the  same 
privilege  being  extended  to  the  rank  and  file."    Spaight,  355. 

"  The  war  material  and  public  properties  and  moneys  of  a  fortress  or  force  which  has 
capitulated  pass  to  the  conqueror.  Private  property,  except  arms,  horses,  and 
military  papers,  are  free  from  appropriation  under  Article  IV  of  the  ReglemetU 
(H.  R.,  4).  Usually,  officers  are  allowed  to  retain  their  swords,  and  when  the  capit- 
ulation is  'with  the  honors  of  war,'  the  men  keep  their  arms  as  well."    Ibid, 

Stipulations  or  agreements  in  excess  of  powers  are  null  and  void.  They  are 
called  sponsions.  Such  were  the  political  provisions  contained  in  the  Capitula- 
tion agreed  to  by  Generals  Sherman  and  Johnston  in  1865  to  the  efifect  that  several 
State  Governments  were  to  be  recognized,  and  that  the  people  of  the  Confederacy 
were  to  be  guaranteed  their  political  rights  and  franchises  as  citizens  of  the  Union. 
5  Rhodes,  History  of  the  U.  S.,  166. 

"  Stipidations  affecting  the  political  constitution  or  administration  of  a  country 
or  place,  or  making  engagements  with  respect  to  its  future  independence,  caimot  be 
consented  to  even  by  an  officer  commanding  in  chief  without  the  possession  of  special 
powers;  and  a  subordinate  commander  cannot  grant  terms  without  reference  to 
superior  authority,  under  which  the  enemy  gains  any  advantage  more  solid  than  per- 
mission to  surrender  with  forms  of  honor."  Hall  (6th  ed.),  547-548.  Cited,  with 
approval,  by  2  Westlake,  81. 

^'  H.  R.,  36.  Cf.  B.  D.,  47.  "There  is  no  di£Ference  of  meaning,  according  lo 
British  usage,  at  least,  between  a '  truce,'  an '  armistice,'  and  a '  suspension  of  arms.' " 
Holland,  No.  93. 

This  statement  is  correct,  at  least  from  a  legal  standpoint,  for  the  same  rules 
apply  in  each  case.  It  is  customary,  however,  to  distinguish  between  "armistices  " 
or  "truces"  in  the  wider  sense  of  these  terms  and  a  mere  "suspension  of  arms," 
thou^  these  terms  are  often  used  interchangeably  in  practice. 

"Agreements  for  the  temporary  cessation  of  hostilities  are  called  suspensions  of 
arms  when  they  are  made  for  a  passing  and  merely  military  end  and  take  effect  for 
a  short  time  or  within  a  limited  space ;  and  they  are  called  truces  or  armistices  when 
they  are  concluded  for  a  longer  term  especially  if  they  extend  to  the  whole  or  a  con' 

2D 
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'^  An  armistice  may  be  general  or  local.  The  first  suq)ends 
the  military  operations  of  the  belligerent  States  ever3rwhere; 
the  second,  only  those  between  certain  fractions  of  the  belli- 
gerent armies  and  within  a  fixed  radius  (Art.  37)."  ^ 

siderable  portion  of  the  forces  of  the  belligerents,  or  have  an  entirely  or  partially 
political  object."  Hall  (6th  ed.))  540.  Hall  adds  in  a  note,  "It  is  hardly  possible 
to  draw  a  clear  line  of  distinction  between  suspensions  of  arms,  truces,  and  armistices, 
though  in  their  more  marked  forms  they  are  readily  to  be  distinguished."  Cj. 
Lawrence  (4th  ed.),  {  216.  Oppenheim  (II,  §§  231  ff.)  distinguishes  between  (i) 
suspensions  of  arms,  (2)  generally  armistices,  and  (3)  partial  armistioes. 

An  armistice  is  usually,  though  not  necessarily,  a  precursor  of  peace.  It  need  not 
apply[to  all  the  forces  in  the  field  of  military  operations,  but  whether  general  <x  par- 
tial, armistices  or  truces  have  nearly  always  an  important  political  as  well  as  mili- 
tary purpose.  Mere  suspensions  of  arms  are  generally  concluded  for  such  militaiy 
purposes  as  collection  of  the  woimded  and  burial  of  the  dead ;  negotiadons  for 
surrender  or  capitulation ;  and  the  need  for  instructions  from  superior  authority. 

In  order  to  avoid  misunderstanding  and  recrimination,  it  is  very  important  to 
fix  upon  a  definite  date  (including  the  precise  hour)  for  the  beginning  and  ending  of 
an  armistice. 

^  H.  R.,  37.  Cf,  B.  D.,  48.  By  "local"  armistices  are  probably  meant  sus- 
pensions of  arms  and  partial  armistices.  "  Every  Commander  has  the  power  to  a»- 
dude  a  special,  partial,  or  local  armistice  with  respect  to  the  forces  and  places  under 
his  immediate  control,  but  a  general  armistice  covering  the  whole  field  of  hostilities 
can  be  made  only  by  the  Commander  in  chief  or  diplomatic  representatives,  and 
requires  ratification  by  the  supreme  power  in  the  State.  At  the  end  of  the  Russo- 
Japanese  War,  in  1905,  the  general  armistice  which  preceded  the  peace  was  drawn 
up  and  signed  by  the  plenipotentiaries  engaged  in  negotiating  the  main  treaty. 
After  laying  down  a  few  principles  of  universal  application,  .they  provided  for  special 
armistices  for  the  various  parts  of  the  theater  of  war."  Lawrence  (4th  ed.),  §  216. 
Cf,  Ariga,  548-562;  and  Takahashi,  219-224. 

"An  armbtice  should  specify,  as  far  as  possible,  the  acts  which  are  forbidden, 
and  those  which  are  permitted,  to  the  belligerents  during  its  continuance."  HoUaod, 
No.  94. 

The  question  of  what  is  permissible  during  an  armistice  is  much  oontioveited. 
There  is  general  agreement  that  all  actual  hostilities  should  cease,  but  that  the 
belligerents  may  continue  their  preparations  for  offense  and  defense  outside  the 
"line  where  the  forces  face  each  other.  .  .  .    The  majority  of  writers,  led  by  Vattd 
(lU,  §  245),  maintain  that  in  absence  of  special  stipulations  it  is  essentially  implied 
in  an  armistice  that  within  such  line  no  alteration  of  the  sUUus  quo  shall  take  place 
which  the  other  party,  were  it  not  for  the  armistice,  could  by  application  of  force 
.  .  .  prevent  from  taking  place.  ...    On  the  other  hand,  a  small  ( ?)  minority  of 
writers,  but  led  by  Grotius  (III,  c.  21,  §  7)  and  Pufendorf  (VIII,  §  7),  assert  tbat 
cessation  of  hostilities  and  of  further  advance  only  are  essentially  implied  in  an 
armistice,  all  other  acts  such  as  strengthening  of  positions  by  concentration  of  more 
troops  on  the  spot,  erection  and  strengthening  of  defenses,  repairing  of  breaches 
of  beseiged  fortresses,  withdrawing  of  troops,  making  of  fresh  batteries  on  the  pirt 
of  besiegers  without  advancing,  and  the  like  being  allowed."     2  Oppenheim,  §  237- 
Cf.  Bonfils  (Fauchille),  Nos.  1254-1256;  Despagnet,  No.  564;  Hail  (6thed.),S4i; 
Lawrence  (4th  ed.),  {2x6;  and  Spaight,  235-239. 


THE  LAWS  OF  LAND  WARFARE  403 


a 


An  armistice  must  be  notified  officially  and  in  good  time  to 
the  competent  authorities  and  to  the  troops.  Hostilities  are 
suspended  immediately  after  the  notification,  or  on  the  date 
fixed  (Art  38)."" 

"  It  rests  with  the  Contracting  Parties  to  settle,  in  the  clauses 
of  the  armistice,  what  relation  may  be  held,  within  the  theater 
of  war,  wUh  and  between  the  populations  {avec  les  populations  et 
entre  eOes)  (Art.  39)."  ^ 

The  latter  or  minority  view  is  supported  by  such  authorities  as  Bonfib,  Des- 
pagnet,  Lawrence,  Oppenhetm,  Pillet,  and  Spaight,  and  is  more  in  accord  with 
modem  practice.  To  permit  what  is  not  expressly  prohibited  is,  as  Spaight 
(p.  238)  observes,  ''the  only  safe  and  satisfactory  rule."  In  his  fourth  edition, 
Lawrence  (§216)  abandons  the  view  expressed  in  former  editions  (§  237)  that  "dur- 
ing an  armistice  a  belligerent  may  do  in  the  actual  theater  of  war  only  such  things 
as  the  enemy  could  not  have  prevented  him  from  doing  at  the  moment  when  active 
hostilities  ceased."  He  now  dedares  the  "weight  of  authority  "  to  be  in  favor  of 
this  view,  but  the  "weight  of  reasoning"  and  "recent  practice"  to  be  on  the  side 
of  the  principle  that  the  belligerent  "may  do  whatever  is  not  forbidden  expressly, 
except,  of  course,  attack  the  enemy  or  advance  further  into  his  territory."  It  is 
strange  that  Westlake  (I,  82)  still  adheres  to  the  older  doctrine  as  laid  down  by 
Hall  (6th  ed.),  541. 

"There  is  also  a  controversy  respecting  revictualling  of  a  besieged  place  during  an 
armistice.  During  the  Franco-German  War  of  1870,  Thiers  claimed  that  military 
usage  permitted  the  revictualling  of  Paris  on  the  ground  that,  "at  the  end  of  the 
armistice,  each  belligerent  ought  to  find  himself  in  the  same  situation  as  at  the 
beginning."  But  the  claim  was  denied  by  Bismarck  "  unless  for  some  military 
equivalent."  Spaight,  242.  The  question  is  one  of  those  which  should  be  spedfi- 
cajly  dealt  with  in  the  armistice.  On  the  revictualling  of  a  besieged  place,  see 
especially  Hall,  566-567 ;  and  7  P.-Fod£r6,  No.  2908. 

"  H.  R.,  38.  Cf.  B.  D.,  49.  Each  belligerent  must  notify  his  own  troops.  He 
is  not  bound  to  accept  the  notification  from  the  enemy,  "which  may  be  a  Greek 
gift."  Spaight,  240.  "Sometimes  var3ring  times  are  fixed  for  the  commencement 
of  the  armistice,  to  allow  of  distant  or  isolated  forces  being  notified  without  delaying 
the  effect  of  the  suspension  in  nearer  places,  and  to  prevent  complications  arising 
through  such  forces  continuing  hostilities  should  the  armistice  take  effect  from  the 
date  of  signature.  Hostilities  cease  from  the  moment  of  signing  unless  a  later  date 
is  specified  in  the  agreement.  They  need  not  cease  during  negotiations  for  an  armis- 
tice; the  negotiations  must  not  be  made  the  cover  for  a  treacherous  attack,  but  a 
bdligerent  is  not  bound  to  discontinue  his  operations  because  an  armistice  is  being 
discussed.  .  .  .  Oncetheanhisticeissigned,  if  it  is  not  to  commence  at  a  later  date, 
any  acts  of  war  done  in  ignorance  of  it  are  null  and  void,  and  should  be  rectified  as 
far  as  possible."    Ibid.,  243-244. 

In  order  to  prevent  hostflities  during  an  armistice,  it  is  customary  to  agree  upon 
so-called  lines  of  demarkation  or  a  place  of  neutral  ground  between  the  opposing 
armies  which  must  not  be  entered  by  the  soldiers  of  either  army.  For  examples, 
see  Spaight,  244-245. 

"**  H.  R.,  39.  C/.  B.  D.,  50.  Of  the  various  translations  consulted,  Spaight's 
(p.  232)  rendering  of  the  phrase  set  in  Uolics  appears  to  be  the  only  correct  one. 
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'^  Any  serious  violation  of  the  armistice  by  one  of  the  parties 
gives  the  other  party  the  right  to  denounce  it,  and  even,  in  case 
of  urgency,  to  recommence  hostilities  immediately  (Art.  40)."^^ 

"A  violation  of  the  terms  of  the  armistice  by  individuals 
acting  on  their  own  initiative,  only  gives  the  right  of  demanding 
the  punishment  of  the  offenders,  and,  if  necessary,  an  indemnity 
for  the  losses  sustained  (Art.  41).  **  ^ 

BIBUOORAFHT 

Cartetey  Safe-ConductBy  Flags  of  Trace,  Ci^ttolatkms,  AimJsticeSy  and 
Kon-hostJle  Relations.  —  Ariga,  La  guerre  russo-japonaise,  cbs.,  11  and  20; 
Bluntschli,  Arts.  674,  699;  *BonfiIs  (Fauchille),  Nos.  1237-1267;  Bord- 
well,  The  Law  of  War,  Pt  II,  eh.  i;  Bry,  Nos.  397-404;  4  Calvo, 
Si  2411-2452;  Caipentier,  87-101;  Despagnet,  Nos.  SSS'S^S;  3  R<w«» 
Nos.,  1482-1500;  *!  Gudle,  216-266;  ♦Hall,  Pt.  Ill,  ch.  8;  •! 
Halleck    (Baker's   3d   ed.),   ch.    29;    Heffter    (Geffcken),   §{    141-143; 

Nearly  all  the  other  versions  translate  the  phrase  avec  les  populations  d  aUre 
eileSf  ''with  the  populations  and  with  each  other."  This  is  certainly  both  incorrect 
and  misleading.  "Of  course,  what  is  intended  to  be  regulated  is  the  intercourse  of 
the  population  of  the  occupied  territory  with  the  population  of  the  country  still 
held  by  the  enemy  (in  both  cases  nationals  of  the  enemy  State) ;  and  also  between 
each  belligerent  force  and  the  inhabitants  of  the  localities  held  by  the  other." 
Spaight,  233  n. 

"  Article  39  lays  down  that  the  parties  must  settle  what  relations  are  to  exist  with 
and  between  the  populations  during  an  armistice.  This  provision  is  rendered 
necessary  by  the  principle  that  an  armistice  suspends  fighfing  but  does  not  affect 
the  state  of  war.  ...  In  the  absence  of  a  ^>ecial  provision,  the  invading  bdlig- 
erent's  war  rights  as  against  the  population  continue  unchanged.  He  can  raise 
requisitions,  billet  his  soldiers,  demand  services  in  kind  and  levy  contributions,  and 
his  general  martial  law  regulations  remain  in  full  force.  And  war  conditioDS  still 
hold  good  as  r^ards  the  mutual  relations  of  the  inhabitants  of  the  districts  held 
by  the  two  belligerents.  In  the  absence  of  special  conditions  in  the  Protocol,  the 
conclusion  of  the  armistice  does  not  free  the  inhabitants  of  the  occupied  territory 
from  the  obligation  of  holding  no  intercourse  with  the  people  in  the  other  bd&g- 
erent's  zone  of  authority.  They  may  be  treated  as  spies  or  war  traitors  if  they 
offend  just  as  if  hostilities  continued."    Ibid.,  245-246. 

"  H.  R.,  40.  Cf,  B.  D.,  51.  As  Oppenheim  (IT,  §  239)  pomts  out:  "Three 
rules  may  be  formulated  out  of  this  —  (i)  violations  which  are  not  serious  do  not 
even  give  the  right  to  denounce  an  armistice ;  (2)  serious  violations  do  regularly 
empower  the  other  party  to  denounce  only  the  armistice,  but  not  to  take  up  at  once 
hostilities  without  notice ;  (3)  only  in  case  of  emergency  is  a  party  justified  in  recom* 
mendng  hostilities  without  notice,  when  the  other  party  has  broken  an  armistice. 
But  since  the  terms  'serious  violation'  and  'urgency'  lack  a  precise  definition  it 
is  practically  left  to  the  discretion  of  the  injured  party." 

"  H.  R.,  41.  Cf.  B.  D.,  52.  It  should  be  added  that  "a  treaty  of  peace,  after 
signature,  but  before  ratification,  operates  as  a  general  armistice."    Holland,  No.  99* 
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*Higgins,  240-245,  279-280;  *  Holland,  48^-52;  *  Kriegsgebraiuh,  26-29; 
Lawrence  (4th  ed.),  Pt.  HI,  ch.  7;  *Longuet,  §§  134-154;  Lueder,  in  4 
Holtzendorff,  525-544;  3  F.  de  Martens,  $  127;  *M6rignliac,  Nbs.  107- 
117;  * 7 Moore,  Z)»^«l,§§  n 57-1 162;  * 2  Oppenheim,§S 215-240;  3  Philli- 
nM>re,  §5  97-126;  2  Pi6deIidvTe,  Nos.  953--969;  *Pillet,  Nos.  233-245  and 
pp.  472-476 ;  7  P.-Fod6r6,  Nos.  2882-2938 ;  2  Rivier,  360-368 ;  *  Spaight, 
chs.  7-9;  Takahashi,  Pt.  II,  chs.  7-^;  Taylor,  §§  508-516;  Ullmann 
(2nd  ed.),  §i  185-186 ;  Vattel,  liv.  m,  §§  233-277 ;  2  Wcstlakc,  81--83 ; 
Wilson,  §§  152-159;  *Zom,  Das  KriegsredU  %ur  Lande  (1906),  195-206. 

Spies  and  Espionage.  —  *Adler,  Die  Espionage   (1906);    *  American 
InsirucUanSy  Arts.  88,  103-104;  Bluntschli,  Arts.  628HS31,  633,  639,  683; 

*  Bonfils  (Fauchille),  Nos.  1100-X104 ;  Bordwell,  291-292 ;  4  Calvo,  §§2111- 
2116;  Despagnet,  No.  539;  3  Fiore,  Nos.  1341,  1374-1375;  Friedemann, 
Die  Lage  der  Kriegskundschafter  und  Kriegspione  (1892);  i  Guelle,  122- 
129;  Hall  (6th  ed.),  535-537 ;  i  HaQeck  (3d  ed.),  571-574;  *  Holland,  47- 
48 ;  Kriegsgebrauch,  30-31 ;  Lawrence  (4th  ed.),  §  199 ;  *  Longuet,  §§  63-64 ; 
Lueder,  in  4  Holtzendoiff,  461  ff. ;  3  F.  de  Martens,  §  116 ;  7  Moore,  Digest, 
S  1 132 ;  *  2  Oppenheim,  §§  159-161 ;  Pillet,  No.  57  and  p.  472 ;  6  P.-Fod6r6, 
Nos.  2765-2768;  2  Rivier,  282-284;  *  Spaight,  ch.  6;  Takahashi,  Pt.  II, 
du  5;  Taylor,  §  492;  *2  Westlake,  79-80;  Wilson,  §§  no,  141;  *Zom, 

174-195. 

Sieges    and    Bombardments.  —  Bluntschli,    Arts.     552-554 ;    Bonfils 

(Fauchille),  Nos.  1079-1087 ;  Bordwell,  282-288 ;  *  4  Calvo,  §§  2067-2097 ; 

•Carpentier,  43-53;  Despagnet,  Nos.  53^-537;  3  Fiore,  Nos.  1322-1330; 

*i  Guelle,  109-122;  HaU  (6th  ed.),  532-533;  Holland,  46;  Ibid,,  Studies, 

96-1 1 1 ;  Holls,  1 51-153 ;  Kriegsgebrauch,  18-22 ;  Lueder,  in  4  Holtzendorff, 

448r-457;    M^iignhac,  Nos.  92-97;    *2  Oppenheim,  §§  155-158;    Pillet, 

Nos.  60-67  w^<l  P-  469;  6  P.-Fod6r6,  Nos.  2779-2785;  2  Rivier,  284-288; 

*  Spaight,  ch.  5;  Taylor,  §§  483-485;  Ulhnann  (2nd  ed.),  §  181;  Vattel, 
Kv.  in,  §§  168-170;  *2  Westlake,  76-79;  Zom,  161-174. 

For  examples  of  famous  sieges  and  bombardments,  see  Calvo,  Pradier- 
Fod6r6,  and  Spaight.  On  the  siege  of  Port  Arthur,  see  Ariga,  ch.  10; 
and  Takahashi,  Pt.  U,  ch.  6. 

Means  of  Injuring  the  Enemy  on  Land,  including  Ruses  of  War 
and  Strategems.  —  *  Bonfils  (Fauchille),  Nos.  1066-1086 ;  Bordwell,  Pt.  U, 
ch.  6;  4  Calvo,  liv.  TV,  .passim;  Despagnet,  Nos.  528-530;  3  Fiore, 
liv.  Vin,  ch.  6;  i  GueDe,  Pt.  H,  ch.  2;  ♦Hall,  Pt.  HI,  ch.  7;  i  Halleck, 
ch.  18;  HefFter,  §125;  *  Holland,  40-45 ;  Kriegsgebrauch,  g-24;  Lawrence, 
Pt.  m,  ch.  6;  Longuet,  §§  41-61;  Lueder,  in  4  HoltzendorfiF,  388  ff. ; 
3  F.  de  Martens,  §110;  M^rignhac,  Nos.  78-^1 ;  *  2  Oppenheim,  §§  107- 
117,  163-165;  Pillet,  ch.  4  and  pp.  466-471 ;  6  P.-Fod^r6,  Nos.  2742  ff. ; 
2  Rivier,  260-268;  Spaight,  ch.  4;  Taylor,  §§  477-493;  Ullmann  (2d  ed.), 
§  176;  Walker,  Manual,  §  50;  *2  Westlake,  72-76,  269;  *Zom,  127-161. 

Geneva  Conventions,  the  Red  Cross,  Treatment  of  the  Sick,  Wounded, 
and  Dead.  —  *  Ariga,  ch.  5 ;  Bluntschli,  Arts.  586-592 ;  Bonfils  (Fauchille), 
Nos.  1108-1118;  Bordwell,  Pt  11,  ch.  5;  4  Calvo,  §§  2161-2165; 
Carpentier,     59H5i;    Despagnet,    Nos.    551-554;    *Dumant,    Souvenir 
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de  SolferinOj  in  Mtiller's  Entstehungsgeschichte  des  Rotenkranzes   (1897); 

*  FauchiUe,  Manuel  de  la  Croix-Rouge  {1908) ;  3  Fiore,  Nos.  1363-1372 ; 
Gillot,  La  tension  de  la  convention  de  Gentoe  (1902) ;  i  Quelle,  144-186,' 
Hall  (6th  ed.),  393*399;  2  Halleck,  36-39;  *  Holland,  War^  etc.,  27-40; 
Ihid.^  Studies^  61-65 ;  *  Higgins,  18-38 ;  Kriegsgebrauch,  35 ;  Lawrence 
(4th  ed.),  §  165;  Longuet,  §§  85-90;  Lueder,  in  4  Holtzendorff,  289-319, 
398-421;  Ibid.f  La  convention  de  Genhe  (1876);  *M6rignhac,  1 14-142; 
7  Moore  §  1134 ;  3  F.  de  Martens,  §  114 ;  Ibid.,  La  paix  et  la  guerre  (1901), 
ch.  8 ;  Moynier,  &tude  sur  la  convention  de  Genhe  (1870) ;  Ibid.,  La  Croix- 
Rouge  (1882);  Ibid.,  La  revision,  etc.  (1898);  Ibid.,  La  fondation  de 
la  Croix-Rouge  (1903);  MUller,  Entstekungsgesckichte  des  Rotenkrames 
(1897) ;  Fillet,  ch.  7 ;  6  P.-Fod^riS,  Nos.  2794,  2849-2881 ;  2  Rivier,  269- 
273 ;  *  Romberg,  Des  belligerents,  etc.  (1894) ;  Tayloi,  §§  527-528 ;  Triepd, 
Die  neusten  Fortschriite,  etc.  (1894),  1-41 ;  Ulhnann  (2nd  ed.),  §  178; 
*2  Westlake,  68-72,  271-273;  Wilson,  §  151. 

Treatment  of  Priaoners  of  War.  —  *Ar]ga,  ch.  4;  Bodin,  89-100; 
*Bon£Us  (Fauchille),  Nos.  1119-1140;  *Bordwell,  Pt.  H,  ch.  4;  4Calvo, 
§§  2 133-21 57 ;  Carpentier,  25-43 ;  Cros,  Condition  et  traitement  des  prisofh 
niers  de  guerre  (1900) ;  Despagnet,  Nos.  545-550;  *  Du  Payrat,  Le  prison- 
nier  de  guerre  dans  la  guerre  continentale  (1910) ;  3  Fiore,  Nos.  1355-1362; 
Grotius,  lib.,  Ill,  c.  14 ;  i  Guelle,  187-215 ;  *  Hall  (6th  ed.),  399-412 ;  2  Hal- 
leck, 19-30,  326-329;  Heffter  (Gefifcken),  §§  127-129;  Lawrence  (4th  ed.), 
187;  Holland,  21-27;  Holls,  145-151;  Kriegsgebrauch,  11-iS ;  Longuet,  §i 
77-83;   Lueder,  in  4  Holtzendorff,  423-447;   3  F.  de  Martens,  §  113; 

*  M6rignhac,  87-113 :  7  Moore,  §§  11 27-1 131 ;  *  2  Oppenheim,  §§  125-132 ; 

*  PiUet,  ch.  6  and  pp.  459-466 ;  7  P.-Fod6r6,  Nos.  2796-2842 ;  *  i  Rey,  ch.  5 
and  annexes ;  2  Rivier,  273-279 ;  *  Romberg,  Des  bdligerents  et  des  prison- 
niers  de  guerre  (1894) ;  *  Spaight,  ch.  10 ;  Taylor,  §§  519-524 ;  2  Twiss, 
§  177;  Triepel,  Die  neusten  Fortschritte,  41-55;  Ullmann  (2d  ed.),  §  177; 
Vassaux,  Prisonniers  de  guerre,  etc.  (1892);  Vattel,  liv.  Ill,  {§  148-154; 
*2  Westlake,  63-^8,  288;  Wheaton,  §  344;  Wilson,  §§  14S-150;  *Zoni, 
73-122. 

The  following  constitute  the  main  documentary  material  bearing  on 
this  interesting  subject:  Am,  Instructions,  Arts.  49-50,  56,  72-82,  105-110, 
113,  in  Scott,  Texts,  etc.,  350  ff. ;  Brussels  Declaration,  Arts.  23-34,  in  Scott, 
382  ff.  or  Higgins,  273  ff. ;  The  Oxjord  Code  or  Manual  of  the  Institute  of 
Int.  Lawj  Arts.  20-21,  6i-£8,  in  Scott,  389  ff. ;  and  the  Hague  Regulations, 
Arts.  4-20.    See  also  the  appendices  to  Wilson  and  Tucker,  Int.  Law. 

For  the  Japanese  and  Russian  ''Regulations"  and  ''Instructions,"  see: 
Akiyama,  in  38  and  39  R.  D.  I.  (1905  and  1907),  569  ff.  and  211  ff. ;  Aiiga, 
§  28;  Hershey,  ch.  10,  passim;  Nagaoka,  in  11  and  12  R.  D.  I.  P.  (1904 
and  1905),  497  ff.  and  605  ff. ;  Rey,  Annexes;  and  Takahashi,  Pt.  H,  ch.  2. 

Lawful  Belligerents  and  Non-Combatants.  —  Bluntschli,  Arts.  569- 
572;  ♦Bonfils  (Fauchille),  Nos.  1088-1098;  ♦Bordwell,  Pt.  H,  ch.  3, 
pp.  228-234;  4  Calvo,  §§  2044-2065;  Caipentier,  9-19;  Despagnet,  Nos. 
524-527;    3  Fiore,  Nos.  1303-1316;    i  Guelle,  69-90;    *Hall  (6th  ed.). 
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508-518;  I  Halleck,  555-562;  Heffter,  §  124;  *  HoUand,  20-21 ;  Ibid,, 
Studies,  73  ff.;  HoUs^  141-145;  Kriegsgebrauck,  4.-^ ;  Lawrence  (4th  ed.), 
§§  218-221 ;  Longuet,  §§  26-40;  Lueder,  in  4  Holtzendorffy  371-388;  3  F. 
deMartens,  §  112;  *M6rignl]ac,  67-^7;  7  Moore,  §  X109;  2  Oppenheim, 
§§  60,  78-82;  PiUet,  ch.  2  and  pp.  457-459;  6  P.-Fod6r6,  Nos.  2721-2732; 
2  Rivier,  242-253;  *Spaight,  di.  3;  Taylor,  §{  471-476;  Ullmann  (2d 
«L),  §  175;  Vattd,  liv.  Ill,  §§  223-231;  ^2  Westlake,  60-63 ;  Wheaton, 
§356;  Wilson,  5  no;  *Zom,  36-72. 


CHAPTER  XXVI 

WAR  ON  LAND   (Caniinuei) 

The  Law  of  Military  Ocx:upation 

387.  Occupation  Defined.  —  "  Territory  is  considered  occu- 
pied when  it  is  actually  placed  under  the  authority  of  the  hostile 
army. 

"  The  occupation  applies  only  to  the  territory  where  such 
authority  is  established  and  can  be  exercised  (Art.  42)."^ 

^  H.  R.,  42.  Cf.  B.  D.,  I.  Like  blockade  at  aea,  occupation  "in  order  to  be 
binding  must  be  effective,'*  i.e.  real  and  actually  capable  of  enforcement.  A  mere 
proclamation  or  "paper"  occupation  wiU  not  suffice,  though  a  formal  notification 
may  be  taken  as  evidence  of  occupation. 

"War  law  distinguishes  between  the  invasion  and  the  occupation  of  a  hostile 
territory.  .  .  .  Invasion  ripens  into  occupation  when  the  national  troops  have  been 
completely  ousted  from  the  invaded  territory  and  the  enemy  has  acquired  control 
over  it.  .  .  .  War  law  recognizes  in  the  occupying  belligerent  a  right  of  govern- 
ment which  comes  very  near  to  the  right  of  sovereignty."    Spaight,  321. 

Belligerent  or  military  occupation  should  also  be  distinguished  from  conquest 
Cf.  supra,  §  171.  The  rights  of  a  military  occupant,  however  absolute,  are  in  no 
wise  those  of  a  sovereign.  They  are  merely  provisional  and  are  based  upon  mili- 
tary necessity.  The  occupant  may  not  exact  an  oath  of  aUegiance  and  his  status 
is  not  even  that  of  a  temporary  or  substituted  sovereign.  The  theory  of  the 
"temporary  aUegiance  of  the  inhabitants"  as  laid  down  by  some  authorities  (e.|.  by 
Birkhimer,  in  Military  Governmeni  and  Martial  Law,  2d  ed.,  1904)  and  ova  courts, 
is,  therefore,  erroneous. 

Prior  to  the  middle  of  the  eighteenth  century  there  was  no  distinction,  either  in 
theory  or  practice,  between  a  mere  occupation  and  a  completed  conquest.  It  was 
first  made  by  Vattel  (Uv.  Ill,  §  197),  but  the  fuU  consequences  of  this  distinction 
were  not  drawn  before  the  appearance  of  Heffter's  (§131)  remarkable  work  in  1844. 

On  the  older  theory  and  practice,  see  especially:  Hall  (6th  ed.),  458  ff.;  Law- 
rence (4th  ed.),  §  176;  2  Oppenheim,  §  166;  and  2  Westlake,  85.  The  spedal 
student  of  this  subject  will  find  much  illustrative  material  in  the  works  of  Lameire 
(see  Bibliography  at  the  close  of  this  chapter). 

There  has  been  much  controversy  over  the  question  as  to  what  constitutes  real 
or  effective  military  occupation.  It  is  now  agreed  that  mere  invasion  is  not  occu- 
pation, and  that  constructive  or  presumptive  occupation  is  insufficient.  At  the 
Brussels  Conference  of  1874,  the  smaller  Powers  stood  up  for  the  rights  of  the  native 
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388.  The  Authority  of  the  Occupant.  —  "  The  authority  of  the 
legitimate  power  having  actually  passed  into  the  hands  of  the 
occupant,  the  latter  shall  take  all  steps  in  his  power  to  reestab- 
lish and  insure,  as  far  as  possible,  public  order  and  safety  {Vordre 
et  la  vie  publics)  while  respecting,  unless  absolutely  prevented, 
the  laws  in  force  in  the  country  (Art.  43)."  * 

mhabitscnts  of  an  occupied  district;  the  larger  Powers  (particularly  Germany) 
championed  the  rights  of  the  military  occupant.  The  result  was  a  compromise  which 
is  mainly  in  favor  of  the  view  of  the  smaller  Powers  and  which  certainly  condemns 
some  of  the  methods  employed  by  the  Germans  during  the  Franco-German  War  of 
1870.    For  a  summary  of  the  German  theory  and  practice,  see  Spaight,  326-337. 

Westlake,  (II,  84)  agrees  with  Hall  (6th  ed.,  480)  that  "a  territory  is  occupied  as 
soon  as  local  resistance  to  the  actual  presence  of  an  enemy  has  ceased,  and  continues 
to  be  occupied  so  long  as  the  enemy's  army  is  on  the  spot ;  or  so  long  as  it  covers  it, 
unless  the  operations  of  the  national  or  an  allied  army,  or  local  insurrection  have 
reestablished  the  public  exerdse  of  the  legitimate  sovereign  authority."  This  is 
probably  as  good  a  statement  of  the  law  as  can  be  found. 

"  But  it  would  be  unwise  to  interpret  occupation  too  stringently  as  against  the 
rights  of  the  occupant.  There  is  occupation  so  long  as  the  occupant  does  actually 
exerdse  authority,  to  the  exclusion  of  the  legal  government,  in  the  area  in  question ; 
and  this  he  may  do  by  means  of  flying  columns  quite  as  well  as  by  ma  in  framing 
garrisons.  He  must  police  the  country  and  have  it  firmly  under  control.  To  estab- 
lish an  effective  blockade  there  need  not  be  a  line  of  cruisers  drawn  across  the  mouth 
of  a  harbor,  but  there  must  be  some  force  within  striking  distance,  so  as  to  make  it 
difficult  for  any  vessel  to  'run  the  blockade'  and  gain  entrance;  and  the  same 
principle  governs  occupation.  The  whole  population  need  not  necessarily  have 
been  disarmed,  nor  is  it  essential  that  the  Occupation  shall  have  been  made  known 
by  proclamations.  .  .  ."    Spaight,  328. 

»H.  R.,  43.  C/.  B.  D.,  2-3.  "The  word  'safety'  does  not  adequately  render 
the  vie  pMic  of  the  original,  which  describes  the  social  and  commercial  life  of  the 
country."     2  Westlake,  84. 

H.  R.,  43  "indicates  that  the  law  to  be  enforced  by  the  occupant  consists,  first, 
of  the  territorial  law  in  general,  .  .  .  and,  secondly,  of  such  variations  of  the  terri- 
torial law  as  may  be  required  by  real  necessity  and  are  not  expressly  prohibited  by 
any  of  the  further  rules  which  will  come  before  us.  Such  variations  will  naturally 
be  greatest  in  what  concerns  the  relations  of  the  communities  and  individuals 
within  the  district  to  the  invading  army  and  its  followers.  .  .  .  Indeed,  the  entire 
relation  between  the  invaders  and  the  invaded,  so  far  as  it  may  fall  within  the 
criminal  department  whether  by  the  intrinsic  nature  of  the  acts  done  or  in  conse- 
quence of  the  regulations  made  by  the  invaders,  may  be  considered  as  taken  out 
of  the  territorial  law  and  referred  to  what  is  called  martial  law."     2  Westlake,  86. 

"  Martial  law  consists  of  such  rules  as  are  adopted,  at  his  own  discretion,  by  a 
Commander  in  chief  in  the  field,  supplementing,  or  wholly  or  partially  superseding 
the  laws  ordinarily  in  force  in  a  given  district.  .  .  . 

" '  Martial  law,'  as  thus  defined,  must  be  carefully  distinguished  from  'military 
law,'  i.e.  for  the  British  Army,  that  fixed  body  of  rules,  now  contained  in  the  Army 
Act  of  1 881,  as  continued  in  force  by  the  Army  (Annual)  Act,  which  is  applicable  in 
peace  or  in  war,  at  home  or  abroad,  to  'all  pecsons  subject  to  military  law,'  and  to 
such  persons  only. 
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389.  Illegitimate  Information.  —  "A  belligerent  is  forbidden 
to  force  the  population  of  occupied  territory  to  give  information 
abotU  the  army  of  the  other  belligerent,  or  abotd  kis  means  oj 
defense  (Art.  44)." ' 

"In  exercising  his  discretion  in  the  administration  of  martial  law,  a  commander 
should  always  be  guided  by  the  laws  and  customs  of  war,  as  generally  accepted. 

''Punishment  under  martial  law  should,  as  far  as  possible,  be  inflicted  only  after 
inquiry  by  a  military  court,  convened  for  the  purpose. 

"Martial  law  applies  to  all  persons,  and  to  all  property,  within  the  district  in 
which  it  is  in  force,  irrespectivdy  of  the  nationality  of  such  persons,  except  in  the 
case  of  diplomatic  agents  accredited  by  neutral  States  to  the  territorial  sovereign." 
Holland,  War,  etc.,  Nos.  4-7,  9.  See  also  Nos.  8,  10-15.  Q^>  the  articles  dted 
from  the  American  Instructions ,  in  7  Moore,  Digest,  §  1147. 

It  should  also  be  noted  that  martial  law  is  sometimes  proclaimed  and  adminis- 
tered by  the  lawful  sovereign  in  the  face  of  invasion  by  a  foreign  foe  or  in  times  of 
riot  or  insuntction.  But  the  distinction  between  "martial"  and  "military"  law 
made  by  Birkhimer  (Introduction  and  ch.  17)  as  applied  to  enemy  and  domestic 
territory  respectively  is  not  in  accordance  with  usage.  The  terms  are  often  used 
interchangeably,  though  military  law  is,  properly  speaking,  the  law  for  the  govern- 
ment of  the  military  forces  themselves,  whereas  martial  law  is  the  law  in  accordance 
with  which  military  authority  is  exercised  in  an  occupied  district.  Both  may 
exist  in  time  of  peace  as  well  as  war.  On  Military  and  Martial  Law  in  the  United 
States,  see  especially  2  Willoughby,  Const.  Law  of  the  U.  S.,  chs.  61  and  62. 

For  examples  of  proclamations  of  martial  law,  see  Spaight,  336-346.  See 
especially  the  order  of  President  McKinley,  dted  in  7  Moore,  §  1143,  pp.  261-263. 

"The  practice  of  modem  wars  has  been  to  leave  existing  laws  in  force,  unless 
they  are  quite  irreconcilable  with  a  state  of  occupation,  as  recruiting  laws  are." 
Spaight,  356.  This  is  held  to  apply  particularly  to  civil  and  penal  laws.  "It  may 
be  necessary  to  vary  the  criminal,  administrative,  and  other  branches  of  Public 
Law,  but  hardly  to  interfere  with  the  rules  of  Private  Law,  e.g.  as  to  property,  coo- 
tracts,  or  family  relations."    Holland,  No.  103. 

In  so  far  as  the  occupant  does  not  exceed  his  powers,  his  acts  are  legally  valid, 
and  cannot  be  nullified  by  the  succeeding  Government.  This  is  particularly  true  of 
judicial  decisions  (excepting  sentences  for  "war  treason")  and  of  administrative 
acts  which  are  not  of  a  political  natiure  or  which  do  not  operate  beyond  the  period 
of  occupation.  "When  the  occupation  comes  to  an  end,  .  .  .  no  redress  can  be  had 
for  what  has  been  actually  carried  out,  but  nothing  further  can  follow  from  the 
occupant's  legislation."     2  Westlake,  87.    See  Ibid.,  p.  88  for  an  exception. 

"The  occupant  will  often  be  glad  to  avail  himself  of  the  services  of  the  native 
local  authorities,  so  far  as  he  can  trust  them,  in  case,  and  so  long  as,  they  are  inlling 
to  continue  in  office."  Holland,  No.  103.  Such  has  been  the  practice  during  recent 
wars  and  it  is  a  usage  which  is  obviously  to  the  interest  of  both  parties,  but  it  is  not 
obligatory.  It  applies  especially  to  ordinary  or  local  civil,  financial,  judidal,  and 
police  functionaries,  not  to  important  political  officials.  See  especially:  Bonfils,  Nos. 
1164-1175;  Bordwell,  307-310;  and  Spaight,  357-366.  For  fuller  details,  see 
Bray,  De  Vouupation  mUitaire  (1894),  178  S. 

» H.  R.,  44.  Cf.  B.  D.,  36.  This  virtually  new  article  was  added  in  1907. 
The  old  Article  44  (1899)  was  transferred  to  H.  R.,  23  h.  Cf.  supra,  p.  395- 
Holland  (No.  104)  still  considers  it  doubtful  whether  even  this  additional  arti* 
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390.  Oath  of  Allegiance.  — ''  It  is  forbidden  to  compel  the 
population  of  occupied  territory  to  take  an  oath  [of  allegiance] 
to  the  hostile  Power  (Art.  45).''  * 

391.  Family  Honor,  etc.  Respect  for  Private  Property. — 
''  Family  honor  and  rights,  the  lives  of  individuals  and  private 
property,  as  also  religious  convictions  and  freedom  of  worship, 
must  be  respected. 

"  Private  property  cannot  be  confiscated  (Art.  46)."  * 

392.  Pillage  Forbidden.  —  "  Pillage  is  formally  forbidden."  • 

de  forbids  the  use  of  "  forced  guides,"  but  in  this  he  is  surely  mistaken.  Cf. 
Higgins,  269 ;  and  Spaight,  368  ff. 

It  should,  however,  be  pointed  out  that  in  signing  the  Convention,  Germany, 
Austria-Hungary,  Ji4>an,  and  Russia  made  reservations  on  the  subject  of  this 
article.  But  these  Powers  are  bound  by  H.  R.,  23  h,  which  prohibits  a  bel- 
ligerent to  "  compel  the  nationals  of  the  hostile  party  to  take  part  in  operations 
of  war  directed  against  the  enemy." 

^  H.  R.,  45.  Cf.  B.  D.,  37.  An  oatk  of  neuiralUy  has,  however,  sometimes 
been  required.  For  an  example  during  the  Anglo-Boer  War,  see  Spaight,  372. 
Some  publicists  (e,g.  Bordwell,  309)  are  of  the  opinion  that  an  oath  of  fidelity 
may  be  required  of  officials. 

*'  War  crimes,"  whether  committed  by  soldiers  or  by  private  individuals,  may 
be  severely  punished.  For  lists  of  such  offenses,  see  2  Oppenheim,  }}  253,  255. 
The  term  **  war  treason  "  in  this  connection  is  objectionable.  See  2  Westlake, 
90.  For  a  defense  of  the  term,  see  Spaight,  333  ff.  The  term  "  war  insurgent " 
would  be  preferable. 

*  H.  R.,  46.  C/.  B.  D.,  38.  This  has  been  caUed  the  "Magna  Charto  of  War 
Law."  Spaight,  374.  But  the  article  must  imfortunately  be  read  "subject  to 
military  necessities." 

"The  freedom  of  worship  secured  by  this  article  is  obviously  liable  to  restriction 
if  it  be  used  for  the  purpose  of  seditious  propaganda  or  the  encouragement  of  opposi- 
tion to  the  occupant's  Government."    Spaight,  375. 

"By  the  prohibition  of  confiscation  it  is  only  meant  that  private  property  can- 
not by  any  regulation  of  the  invader  be  taken  from  its  owner  for  no  other  reason 
than  that  he  is  an  enemy,  not  that  it  cannot  be  taken  for  military  necessity  or  by 
way  of  punishment  for  disobedience  to  a  regulation  or  requisition."    2  Westlake, 

92-93- 

Though  the  practice  of  taking  the  hostages  from  an  occupied  district  (as,  e.g.  to 

insure  the  prompt  payment  of  contributions  and  requisitions  or  as  a  guarantee 
against  insurrection)  does  not  appear  to  be  wholly  obsolete,  persons  detained  as 
hostages  cannot  be  put  to  death.  The  conduct  of  the  Germans  during  the  Franco- 
German  War  in  placing  notable  civilians  upon  the  engines  of  railway  trains  carry- 
ing German  troops  has  been  almost  universally  condemned. 

•  H.  R.,  47.    Cf.  B.  D.,  39,  and  H.  R.,  28. 

"Pillage,  or  loot,  was  defined  by  General  de  Leer,  at  the  Brussels  Conference  of 
1874,  as  'booty  which  is  not  permitted' ;  and  Baron  Jomini  eicplained  that '  there 
IS  a  booty  which  is  permissible  on  the  field  of  battle  —  horses,  etc.  It  is  booty 
acquired  at  the  expense  of  private  property  that  the  Commission  means  to  pro- 
hibit.' "    Holland,  No.  107. 
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393.  Taxes.  —  "If,  in  the  territory  occupied,  the  occupant 
collects  the  taxes,  dues,  and  tolls  imposed  for  the  benefit  of  the 
State,  he  shall  do  so,  as  far  as  possible,  in  accordance  with  the 
rules  of  assessment  and  incidence  in  force,  and  he  shall  in  con- 
sequence be  bound  to  defray  the  expenses  of  the  administration 
of  the  occupied  territory  on  the  same  scale  as  that  to  which  the 
legitimate  Government  was  boimd  (Art.  48)."  ^ 

394.  Contributions.  —  "  If,  besides  the  taxes  referred  to  in 
the  preceding  Article,  the  occupant  levies  other  money  con- 
tributions  in  the  occupied  territory,  this  can  only  be  for  the 
needs  of  the  army  or  of  the  administration  of  such  territory 

(Art.  49)."  • 
"  No  general  penalty,  pecuniary  or  otherwise,  can  be  inflicted 

"As  a  term  of  modem  law,  it  (pillage)  may  be  defined  as  the  anauthoriad 
taking  away  of  property,  public  or  private,  so  that  in  order  to  appreciate  the  pro- 
hibition contained  in  this  article  we  must  know  what  taking  away  is  authorized." 
2  Westlake,  93.    For  this  information,  see  infra,  }}  394  ff. 

T  H.  R.,  43.  Cf.  B.  D.,  5.  ''The  wording  of  this  artide  was  slightly  altered 
from  that  of  Bv.  in  order  not  to  seem  to  give  the  occupant  a  right  to  ooUect  the 
taxes/'    2  Westlake,  94. 

''The  words  'imposed  for  the  benefit  of  the  State'  are  intended  to  exdude 
provincial  and  parochial  taxes,  or  'rates/  as  they  are  called  in  England.  The 
latter  the  occupant  must  not  intercept ;  he  can  only  supervise  the  expenditure  of 
such  revenue,  to  see  that  it  is  not  devoted  to  a  hostile  purpose. 

"  The  first  charge  upon  the  State  revenue  collected  by  the  occupant  is  the  cost 
of  the  local  administration.  When  this  has  been  provided  for,  any  surplus  that 
remains  .  .  .  may  be  devoted  to  the  purposes  of  the  occupant.  ...  No  neir 
taxes  should  be  imposed  by  the  occupant,  for  the  imposition  of  taxation  is,  in 
modem  times,  an  attribute  of  sovereignty.  .  .  .  But  if  the  occupant  cannot  create 
taxes,  he  may  levy  contributions  and  requisitions,  which  serve  the  same  eod.'* 
Spaight,  378-379. 

"As  there  would  seldom  be  a  law  binding  the  legitimate  Government  to  any 
scale  of  expense,  the  scale  existing  at  the  date  of  invasion  would  probably  be  under- 
stood as  meant."    2  Westlake,  94. 

*  H.  R.,  49.  Cf.  B.  D.,  40  and  41.  Contributions  are  not  to  be  levied  by  way 
of  securing  riches  or  indemnity  or  for  the  purpose  of  inducing  a  stubborn  enemy  to 
submit.  Even  th&  official  publication  of  the  German  General  Cliief  of  Staff 
(Kriegsgebrauch  im  Landkriege,  63)  only  permits  money  contributions  in  the  foUow- 
ing  cases: 

(i)  In  place  of  taxes ;  (2)  instead  of  requisitions  in  kind ;  (3)  by  way  of  penalty. 

The  exaction  of  money  contributions  has  been  defended  on  the  ground  that  they 
sometimes  make  possible  a  more  equitable  distribution  of  military  burdens  than 
requisitions  or  contributions  in  kind.  "It  may  sometimes  be  justifiable  to  levy  a 
money  contribution  on  one  place,  in  order  to  spend  it  on  the  purchase  of  requisi- 
tions in  another  place.  The  burden  of  the  war  may  thus  be  more  equitably  dis- 
tributed, falling  on  the  inhabitants  generally,  rather  than  upon  individual  owners 
of  property  which  may  be  required."    Holland,  No.  109.    Cf,  Spaight,  387. 
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on  the  popiilation  on  account  of  individual  acts  for  which  it 
cannot  be  considered  as  collectively  responsible  (Art.  50)."  • 

"  No  contribution  shall  be  collected  except  under  a  written 
order,  and  on  the  responsibility  of  a  Commander  in  Chief. 

"  This  collection  shall  only  take  place,  as  far  as  possible,  in 
accordance  with  the  niles  in  force  for  the  assessment  and  inci- 
dence of  taxes. 

"  For  every  contribution  a  receipt  shall  be  given  to  the  con- 
tributors (Art.  51)."^® 

395.  Requisitions.  —  "  Neither  requisitions  in  kind  nor  serv- 
ices can  be  demanded  from  communities  (comfnunes)  or  in- 
habitants except  for  the  needs  of  the  army  of  occupation.  They 
shall  be  in  proportion  to  the  resources  of  the  coimtry,  and  of 

*  H.  R.,  50.  The  usual  mode  of  collective  punishment  b  that  of  fines.  "Of 
all  the  punishments  used  by  war  law,  fines  are  the  commonest  and  in  many  ways 
the  most  satisfactory  and  humane.  They  are,  says  the  German  Kriegsgebrauch 
im  Landkriege  (p.  63),  the  most  effective  way  of  bringing  a  civil  population  to  book. 
But  they  are  a  form  of  punbhment  which  needs  to  be  used  with  the  greatest  dis- 
cretion and  care.  Bluntschli  admits  that  the  Germans  stretched  their  war  right 
of  collective  punishment  altogether  beyond  its  proper  limit  in  1870-1871.  A  system 
of  collective  responsibility  was  established,  which  made  not  only  the  commune  in  which 
an  offense  was  committed,  but  also  that  from  which  the  delinquent  came,  liable  for 
the  offenses.  It  is  this  practice  which  the  Hague  Article  aims  at  prohibiting ;  its  in- 
tention is  to  confine  collective  punishment  to  such  offenses  as  the  community  has 
either  committed  or  has  allowed  to  be  committed.  Two  important  reservations  to 
this  genial  statement  must,  however,  be  made.  First,  the  act  punished  need  not 
necessarily  be  a  violation  of  the  laws  and  customs  of  war.  .  .  .  Any  breach  of  the 
occupant's  proclamations  or  martial  law  regulations  may  be  pimished  in  this  way. 
Secondly,  the  provision  of  Article  L  does  not  prejudge  the  question  of  reprisals. 
Consequently,  collective  punishment  may  be  inflicted  in  such  circumstances  as 
warrant  the  infliction  of  reprisals.  There  is  nothing  unfair  in  holding  a  town  or 
village  collectively  responsible  for  damages  done  to  railways,  telegraphs,  roads 
and  bridges  in  the  vicinity;  it  is  the  practice  in  all  wars."  Spaight,  408.  See 
Ibid.f  pp.  409-410  for  examples.  Cf,  Bonfils,  No.  1218;  Bordwell,  316-317; 
Lawrence  (4th  ed.),  447-449;  and  2  Westlake,  95-96. 

^^  H.  R.,  51.  C/.  B.  D.,  41.  "The  receipt  mentioned  in  this  article  is  intended 
as  evidence  that  money,  goods,  or  services  have  been  exacted,  but  implies,  in  itself, 
no  promise  to  pay  on  the  part  of  the  occupant.  He  does  not  even  thereby  bind 
his  Government,  if  victorious,  to  stipulate  in  the  Treaty  of  Peace  that  the  receipts 
shaU  be  honored  by  the  Government  of  the  territory  which  has  been  under  occupa- 
tion. A  Swiss  proposal,  making  it  obligatory  to  honor  the  receipts  mentioned  in 
this  and  the  following  article,  was  indeed  deliberately  rejected  at  the  first  Hague 
Conference. 

''An  occupant  may,  of  course,  incur  a  greater  liability  by  the  form  which  he 
chooses  to  give  to  his  receipts,  or  under  the  terms  of  a  general  proclamation  which  he 
has  issued."    Holland,  No.  ziz.    Cf,  Bordwell,  107  and  3x8. 
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such  a  nature  as  not  to  imply  for  the  population  any  obligation 
to  take  part  in  military  operations  against  their  coimtry. 

''  These  requisitions  and  services  shall  only  be  demanded  on 
the  authority  of  the  commander  in  the  locality  occupied. 

''  Supplies  in  kind  shall,  as  far  as  possible,  be  paid  for  in  cash; 
if  not,  their  receipt  shall  be  acknowledged,  and  the  payment  of 
the  sums  due  shall  be  made  as  soon  as  possible  (Art.  52)."  ^^ 

396.  Appropriation  of  Movable  State  Property.  —  ^'  An  army 
of  occupation  can  only  take  possession  of  cash,  fimds,  and  realiz- 

^  H.  R.,  52.  Cf.  B.  D.,  43.  The  ambiguous  phrase  set  in  italics  was  added  in 
1907.  ''The  implication  intended  by  those  who  would  free  the  individual  as  far  as 
possible  from  the  burden  of  the  war  probably  is  that  the  amount  is  due  from  the 
belligerent  giving  the  receipt,  but  the  fact  that  the  provbion  is  not  worded  more 
definitely  than  it  is  shows  that  the  Governments  were  unwilling  to  agree  to  any 
absolute  obligation  in  this  regard  and  it  is  likely  that  whether  the  amounts  indicated 
in  these  receipts  are  paid  or  not  will  be  left  to  the  Treaty  of  Peace  or  the  action  of 
the  country  in  which  the  receiver  was  domiciled,  as  in  the  case  of  receipts  given  for 
war  contributions."    Bordwell,  319. 

The  original  wording  of  this  additional  provision  of  H.  R.,  52  (1907)  urged  the 
payment  of  the  receipts  "as  soon  as  possible,  even  before  the  close  of  kostUities  so 
far  as  the  military  authority  of  the  belligerent  shall  have  the  necessary  pecuniary 
means  in  its  power."  2  Westlake,  270.  Cf.  Higgins,  270;  and  L^onon,  371* 
Westlake  adds:  "This  addition  leaves  the  matter  much  as  it  stood  before.  No 
obligation  of  the  invading  government  to  furnish  its  military  authority  with  the 
means  of  satisfying  the  receipts  is  eicpressed.  ..." 

But  Spaight  (p.  384)  expresses  a  somewhat  different  view:  "The  last  Hague 
Conference,  in  making  the  requisitioning  belligerent  responsible  for  payment,  has 
struck  a  blow  at  the  right  of  requisitioning  —  the  extreme  right  recognized  by 
jurists  —  which  may  change  its  whole  nature,  and  complete  a  process  which  has 
already  begun,  of  replacing  requisitioning  by  the  system  of  amicable  purchase  or 
at  least  by  a  right  of  preemption.  .  .  .  The  process  is  far  from  complete.  As  war 
law  stands  to-day,  contributions  and  requisitions  remain  as  approved  methods 
by  which  an  invader  can  procure  from  the  enemy's  citizens  such  funds,  goods,  or 
services  as  his  army  needs  —  subject,  in  the  case  of  requisitions,  to  his  paying 
therefor  either  at  the  time  or  subsequently."    Cf.  Ibid.,  389  ff. 

Supplies  of  any  kind  actually  needed  by  the  army  of  occupation  aie  liable  to  requisi- 
tion. They  are  usually  collected  through  the  medium  of  the  local  dvil  authorities. 
It  should  be  strongly  emphasized  that  they  must  not  exceed  the  needs  of  the  army 
or  the  resources  of  the  country.  In  any  case  the  native  population  should  not  be 
deprived  of  all  means  of  subsistence  and  recovery. 

"^Requisitions  in  kind*  may,  of  course,  relate  not  only  to  provisions,  but  ako  to 
horses,  vehicles,  clothing  etc.  The  'services*  here  intended  are  such  as  would  be 
rendered  by  drivers,  blacksmiths,  and  artisans  and  laborers  of  all  kinds ;  as  also  by 
the  occupiers  of  houses  upon  whidi  troops  are  quartered."    Holland,  No.  112. 

The  "services"  demanded  must  not  be  of  such  a  nature  as  require  participation 
In  military  operations.  Holland  (op.  cit.)  is  of  the  opinion  that  "the  'operations  of 
war'  here  intended  would  probably  not  comprise  works  at  a  distance  from  the  scene 
of  hostilities,"  but  this  is  "probably"  a  mistaken  view. 
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able  securities  {valeurs  exigibles)  which  axe  strictly  the  property 
of  the  State,  depdts  of  arms,  means  of  transport,  stores  and 
supplies,  and,  generally,  all  movable  property  of  the  State 
which  is  of  a  nature  to  be  used  for  military  operations. 

"  AU  appliances,  whether  on  land,  at  sea,  or  in  the  air,  adapted 
far  the  transmission  of  news  or  for  the  transport  of  persons  or 
things  (aside  from  cases  governed  by  maritime  law),  depdts  of 
arms,  and,  generally,  all  kinds  of  war  material  may  be  seized, 
even  though  they  belong  to  private  persons,  but  they  must  be 
restored  and  compensation  arranged  for  at  the  peace  (Art.  53)."  " 

397.  Submarine  Cables.  —  "  Submarine  cables  connecting  an 
occupied  territory  with  a  neutral  territory  shall  not  be  seized  or 
destroyed  except  in  case  of  absolute  necessity.  They  must  likewise 
be  restored  and  compensation  arranged  for  at  the  peace  (Art.  54)."  *' 

"  H.  R.,  53.  Cf.  B.  D.,  6.  "It  may  be  noted  that  considerable  differences  of 
opinion  exist  to  the  meaning  of  the  purposely  ambiguous  term  'valeurs  exigibles/ 
here  translated  'realizable  securities.'  It  has  been  officially  translated  into  German 
by  *  eintreibarre  Forderungen. ' "    Holland,  No.  113. 

"All  writers  admit  the  occupants'  right  to  appropriate  and  realize  documents 
'payable  to  bearer';  the  difficulty  is  as  to  'monies  due'  upon  bills  or  checks 
requiring  indorsement,  or  upon  contract  debts  in  any  other  form."  Spaight,  411. 
The  preponderant  opinion  at  present  seems  to  be  that,  while  the  occupant  may 
appropriate  matured  debts,  as  also  the  interest  on  debts  due  the  enemy  State,  he 
has  no  legal  right  to  enforce  the  payment  of  debts  which  are  not  matured,  or  to 
indorse  a  check  payable  to  order.  See  especially:  Bonfils,  Nos.  1191-1193; 
Despagnet,  No.  602 ;  M£rignhac,  No.  149 ;  Pillet,  Nos.  1 70-1 71 ;  Spaight,  411-412 ; 
and  2  Westlake,  103-104. 

Among  the  appliances,  etc.,  referred  to  in  the  second  paragraph  of  H.  R.,  53 
(1907),  as  liable  to  sequestration  even  though  belonging  to  private  persons,  B.  D., 
6  (1874)  had  specifically  named  "railway  plant,  land  telegraphs,  steamers,  and 
other  sh^."  H.  R.,  53  (1899),  added  "telephones."  In  1907  it  was  deemed 
best  to  proceed  by  way  of  general  formula  rather  than  specific  enumeration. 

It  should  be  particularly  noted  that  movable  State  property  is  liable  to  seizure 
and  permanent  appropriation,  whereas  private  property  (of  the  sort  referred  to 
in  the  second  paragraph  of  the  text),  if  seized,  must  be  restored  and  compensation 
made  to  the  owners  at  the  conclusion  of  peace.  This  would  seem  to  imply  that 
receipts  must  be  given. 

It  should  be  added  that  "some  forms  of  property,  nominally  belonging  to  the 
State,  e.g.  the  funds  of  saving  banks,  may  be  in  reality  private  property,  under 
State  management."  Holland,  No.  113.  Any  fund  of  which  the  State  is  mere  cus- 
todian or  trustee,  such  as  State  insurance  or  pension  funds,  would  also  be  exempt. 

>»  H.  R.,  54  (1901).  This  wholly  new  article  takes  the  place  of  H.  R.,  54  (1899), 
which  dealt  with  railway  material  coming  from  neutral  States  and  which  now 
forms  part  of  5  H.  C,  19.    See  injray  §  456. 

''There  is  general  agreement  that  cables  connecting  neutral  territory  are  invio- 
lable,  that  cables  connecting  enemy  territory  may  be  cut  anywhere  except  in  neutral 
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398.  Lnmovable  State  Property.  —  "The  occupying  State 
shall  regard  itself  only  as  administrator  and  usufructuary  of  the 
public  buildings,  immovable  property,  forests,  and  agricultural 
undertakings  belonging  to  the  hostile  State  and  situated  in  the 
occupied  country.  It  must  protect  the  capital  of  these  proper- 
ties, and  administer  them  according  to  the  rules  of  usufruct 

(Art.  55)."" 

399.  Churches,  Schools,  Works  of  Art,  etc.  —  "  The  property 

of  communities   {communes) ,   that  of  institutions  devoted  to 

waters,  and  that  under  this  Article,  in  case  of  necessity,  cables  connecting  an 
occupied  territory  may  be  cut  within  such  territory."  Higgins,  271-272.  Cf. 
Art.  5  of  Stockton's  NaocU  War  Code  (1902) ;  The  Rules  0/  the  InstUuU  ofltU.  Law 
on  Submarine  Cables  (1902) ;  Hershey,  The  Russo-Japanese  War,  122 ;  and  2  West- 
lake,  280. 

It  has  been  a  controverted  question  whether  it  is  permissible  for  a  belligerent 
to  cut  a  cable  connecting  neutral  with  belligerent  territory  in  the  open  sea.  In 
1902  the  Institute  of  Int.  Law  (see  19  Annuaire,  331)  laid  it  down  that  on  the 
high  sea  such  a  cable  ^'can  only  be  cut  if  there  is  an  effective  blockade,  and  [then 
only]  within  the  limits  of  the  line  of  blockade,  subject  to  the  restoration  of  the  cable 
with  the  briefest  possible  delay." 

This  rule  is  criticized  by  Westlake  (11,  281-283)  as  resting  on  compromise  rather 
than  principle,  but  the  same  criticism  might  be  applied  to  many  <*Ti«sHng  rules  or 
usages  of  International  Law. 

The  United  States  refused  compensation  to  Great  Britain  as  a  matter  of  legal 
obligation  for  damages  caused  by  the  cutting  of  a  British  cable  at  Manila  in  1898, 
but  Chile  recognized  the  duty  of  payment  for  a  similar  act  in  1883.  2  Westlake, 
283  n.    The  precedent  set  by  Chile  is  the  better  one. 

Reasoning  from  the  analogy  of  H.  R.,  54,  it  would  seem  permissible  to  cut  such 
a  cable,  subject  to  the  duty  of  compensation,  provided  it  is  absolutely  necessary 
from  a  military  standpoint. 

For  references  on  Submarine  Cables ,  see  Bibliography  at  the  end  of  this  chapter. 

"  H.  R.,  5$.  Cf.  B.  D.,  7.  "A  person  is  said,  in  Continental  systems  of  law, 
to  be  a  'usufructuary,'  or  to  enjoy  a  'usufruct,'  in  property  in  which  he  has  an 
interest  of  a  special  kind,  for  life  or  some  lesser  period.  The  '  rule  of  usufruct  * 
may  be  shortly  stated  to  be  that  the  property  subject  to  the  right  m^ist  be  so  used 
that  its  substance  sustains  no  injury."    Holland,  No.  115. 

"There  is  no  doubt  that  the  occupant  is  entitled  to  get  in  the  rents  and  dues  of 
public  immovables  maturing  during  the  occupation,  and  that  his  receipt  for  them 
will  be  a  good  discharge  as  against  the  enemy  State.  .  .  . 

"  In  the  case  of  forests,  the  right  of  a  usufructuary  is  to  cut  the  trees  which 
regularly  come  to  cutting  during  his  tenancy;  and  this  right  the  occupant  has, 
subject  to  the  condition  that  those  who  buy  the  timber  from  him  must  remove  it 
during  the  continuance  of  the  occupation,  for  the  restored  C^vemment  would  not  be 
bound  to  allow  its  removal.  And  if  the  occupant  sells  timber  which  has  not  regu- 
larly  come  to  cutting,  the  courts  of  the  legitimate  Government  will  give  no  effect  to 
any  claims  founded  on  such  an  illegal  transaction."     2  Westlake,  xo6. 

For  the  important  case  of  the  15,000  oaks  in  the  French  State  forests,  sold  by  the 
Germans  in  1870,  see  Latifi,  Effects  of  War  on  Property,  19 ;  Snow,  Cases,  377 ;  and 
Spaight,  367.    The  original  citation  is  2  Dalloz  (1872),  229. 
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religious  worship,  charity  and  education,  the  arts  and  sciences, 
even  when  belonging  to  the  State,  shall  be  treated  as  private 
property. 

'^  All  seizure,  destruction,  or  intentional  injury  of  such  insti- 
tutions, of  historical  monuments,  or  of  works  of  art  and  science 
is  forbidden  and  should  be  prosecuted  (Art.  56)."  " 

400.  Sanction  of  the  Hague  Regulations.  —  *^  A  beUigeretU 
party  which  violates  the  provisions  of  the  said  Regulations  shaU,  if 
the  case  demands^  be  held  liable  to  make  compensation.  It  shall 
be  responsible  for  all  acts  committed  by  persons  forming  part  of  its 
armed  forces,''  ^^ 
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>*  H.  R.,  56.  Cf.  B.  D.,  8.  "Roughly,  one  may  give  the  gist  of  the  Article  as 
this :  First,  a  Commander  may,  if  necessary,  turn  a  church  into  a  hospital,  but  he 
may  not  auction  the  vestments  or  other  church  property  to  raise  money.  Secondly, 
he  must  not  carry  off  or  damage  that  class  of  property  which  may  be  generically 
described  as  'starred  by  Baedecker.'"    Si>aight,  416. 

*•  4  H.  C,  1907,  Art.  3.  According  to  Art  i  of  the  Hague  Convention  concern- 
ing the  Laws  and  Customs  of  War  on  Land  (4  H.  C,  1899  and  1907),  the  Contracting 
Parties  agreed  "to  issue  to  their  armed  land  forces'*  instructions  in  conformity  with 
the  Hague  Regulations.  The  provisions  contained  in  these  Regulations  as  also 
those  in  the  Hague  Convention  are  declared  binding  only  between  the  Contracting 
Parties,  and  then  only  "  if  all  the  belligerents  are  parties  to  the  Convention."  Arts. 
I  and  2. 

The  Convention  was  signed  by  all  the  States  present  at  the  Second  Hague  Con- 
ference, excepting  China,  Spain,  and  Nicaragua.  The  latter  has  since  adhered. 
By  July,  191 1,  it  had  been  ratified  by  about  half  the  States  represented. 
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477-484;  7  Pradier-Fod6r6,  Nos.  2939-3064;  *2  Rivier,  299-327;  Rolin- 
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(1892);  2  Guelle,  175-231;  *Hall  (6th  ed.),  421-431;  Holland,  55-57; 
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tions int.  (1901);  *  Renault,  in  12  R.  D.  /.  P.  (1905),  251  ff.;  *Rey,in8 
R.  D.  I.  P.  (1901),  681  ff. ;  Roper,  Die  Unterseekabel  (1910);  Sdioltz, 
Kriegund  Seekabel  (1904);  Spaight,  416-418;  *2  Westlake,  280-283; 
Wilson,  Submarine  Telegraphic  Cables  (1901). 


CHAPTER  XXVn 

THB  LAWS  OF  MARITIMB  WARFARE 

401.  The  Aims  and  Means  of  Maritime  Warfare.  —  The 
general  purpose  of  warfare  at  sea  is  the  same  as  that  on  land, 
viz.  the  overpowering  or  reduction  of  the  enemy's  forces  with 
the  least  possible  expenditure  of  life  and  property;  but  the 
specific  aims  are  somewhat  different.^  The  most  important  of 
these  are :  the  defeat  or  destruction  of  the  enemy's  warships ; 
the  destruction  of  fortifications,  arsenals,  and  military  establish- 
ments on  the  enemy  coast ;  the  blockade  ^  of  particular  ports  or 
portions  of  such  coast;  the  prevention  of  the  carriage  of  con- 
traband to  the  enemy,  and  various  forms  of  imneutral  service ; 
the  support  or  defeat  of  certain  land  operations,  such  as  the 
landing  of  troops ;  and  the  defense  and  protection  of  the  home 
coasts  and  of  commerce.* 

The  chief  means  through  which  it  is  sought  to  realize  these 
aims  are:  the  seizure  or  destruction  of  enemy  vessels;  the 
seizure  and  appropriation  of  enemy  goods  on  such  vessels;  the 
bombardment  of  fortified  places  on  the  enemy  coast;  the  cut- 
ting of  submarine  cables  connecting  enemy  territory ;  *   block- 

^  On  the  Aims  and  Means  of  MarUime  Warfare ^  see  especially :  Bonfils,  No.  1 268 ; 
*  2  Oppenheim,  }§  173-175 ;  and  8  P.-Foddr6,  Nos.  3066-3068. 

'  Because  of  their  bearing  on  the  rights  and  duties  of  neutrals,  the  subjects  of 
blockade  and  contraband  will  be  dealt  with  in  Part  VI  under  the  head  of 
"  Neutrality." 

*  "The  special  objects  of  maritime  warfare  are :  the  a^ture  or  destruction  of 
the  military  and  naval  forces  of  the  enemy;  of  his  fortifications,  arsenals,  dry 
docks,  and  dockyards ;  of  his  various  military  and  naval  establishments,  and  of 
his  maritime  commerce;  to  prevent  his  procuring  war  material  from  neutral 
sources;  to  aid  and  assist  military  operations  on  land;  and  to  protect  and  defend 
the  national  territory,  property,  and  sea-borne  commerce."  Art.  x  of  Stockton's 
Naval  War  Code  (officially  promulgated  in  1900,  but  withdrawn  in  1904). 

*  On  the  rules  governing  the  cutting  of  submarine  cables,  see  supra,  }  397. 
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ade ;  ruses ;  espionage ;  and  the  capture  of  neutral  vessels  engaged 
in  unneutral  service  or  the  carriage  of  contraband  goods. 

Though  there  is  a  great  similarity  between  the  rules  of  land 
and  maritime  warfare,  there  are  also  important  differences. 
Consequently,  a  separate  treatment  of  the  subject  is  advisable. 
Unfortimately,  we  have  no  Hague  Code  to  guide  us  in  this 
enterprise  as  in  the  case  of  warfare  on  land ;  but  we  have  frag- 
ments of  such  a  Code  in  several  of  the  Hague  Conventions,  and 
the  promise  of  one  in  the  near  future.^ 

402.  The  Theater  of  Naval  Warfare.  —  "  The  area  of  mari- 
time warfare  comprises  the  high  seas  or  other  waters  that  are 
under  no  jurisdiction,  and  the  territorial  waters  of  belligerents. 
Neither  hostilities  nor  any  belligerent  rights,  such  as  that  of 
visitation  and  search,  shall  be  exercised  in  the  territorial  waters 
of  neutral  States."  • 

I.  Lawful  Belligerents  in  Maritime  Warfare 


403.  Privateering  and  Conversion  of  Merchantmen  into 
Warships.  —  **  Privateering  is  and  remains  abolished."  ^ 

*  Among  the  wishes  expressed  by  the  Hague  Conference  of  1907,  was  one  that 
"the  preparation  of  regulations  relative  to  the  laws  and  customs  of  naval  warfare 
should  figure  in  the  program  of  the  next  Conference,  and  that  in  any  case,  the 
Powers  may  apply,  as  far  as  possible,  to  war  by  sea  the  principles  of  the  Convendoa 
relative  to  the  Laws  and  Customs  of  War  on  Land."  Higgins,  69,  or  Scott,  Tests, 
etc.,  139. 

It  may  therefore  be  taken  for  granted  that  the  laws  of  land  warfare  apply  to  the 
omissions  in  this  chapter. 

*  Art.  5,  §  I,  of  S.  C.  (Stockton's  Code).  It  may  be  recalled  in  this  connectioii 
that  the  Suez  Canal  and  certain  rivers  (the  Congo,  Niger,  and  a  portion  of  the 
Danube)  are  neutralized.  In  this  respect  the  Panama  Canal  may  be  said  to  be 
partially  neutralized.    See  supra,  }  201. 

^  D.  P.  (Declaration  of  Paris  of  1856),  Art.  i.    Higgins,  2.    Cf.  supra,  §  73. 

Privateers  have  been  defined  as  "  vessels  owned  and  maimed  by  private  persons, 
but  empowered  by  a  commission  from  the  State,  caUed  a  Letter  of  Marque,  to  cany 
on  hostilities."  Lawrence  (4th  ed.),  §  200.  They  correspond  somewhat  to  inegn- 
lar  troops  on  land  warfare. 

In  1870  Prussia  attempted  to  create  the  first  "Volunteer  Navy,"  which  was, 
however,  to  be  placed  under  naval  discipline  and  command,  during  the  Franco- 
German  War.  France  protested  against  this  plan  as  a  disguised  form  of  privateer- 
ing, but  the  British  Law  Officers  to  whom  the  matter  was  referred  gave  it  as  thdr 
opinion  that  there  was  a  "substantial  difference"  between  such  a  scheme  and 
privateering.  In  1877-1878  Russia  accepted  the  offer  of  a  patriotic  association 
to  create  a  Volunteer  Fleet,  to  be  placed  under  the  command  of  naval  officers  and 
the  crews  subjected  to  military  discipline.  Great  Britian  and  the  United 
States  have  adopted   a  somewhat  different   system.    They  have  entered  into 
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The  laws,  rights,  and  duties  of  maritiine  warfare  apply  not 
only  to  public  warships,  but  to  all  properly  commissioned  mer- 
chantmen, fulfilling  the  following  conditions: 

(i)  That  of  being  "  placed  under  the  direct  authority,  im- 
mediate control,  and  responsibility  of  the  Power  whose  flag  " 
they  fly.« 

arrangements  with  great  steamship  lines,  whereby,  in  return  for  subsidies,  these 
companies  agree  to  let  or  sell  certain  vessek  to  the  Government  at  a  fixed  price  on 
short  notice,  and  to  build  new  vessels  according  to  certain  specifications.  France, 
Japan,  and  other  Powers  have  made  similar  arrangements. 

On  Pnoateering  (now  a  mere  subject  of  historical  interest)  and  Volunteer  Fleets, 
see  especially  (for  fuller  select  bibliography,  see  Bonfils,  p.  816  of  5th  ed.) :  Blunt- 
schli,  Art.  670 ;  De  Boeck,  De  la  propriiti  privie  ennemie sous  pavUUm  ennemie  (1882), 
passim;  *  Bonfils,  Nos.  1362-1395 ;  4  Calvo, }}  2297  ff. ;  Despagnet,  Nos.  638-639; 
Dupuis,  ch.  3 ;  3  Fiore,  Nos.  1 445-1453 ;  Geffcken,  in  18  ^.  D.  /.,  369  ff. ;  Guihfneuc, 
La  marine  auxUiare  (1900) ;  *  Hall  (6th  ed.),  518  ff. ;  2  Halleck  (3d  ed.),  108-124; 
*Higgins,  312-314;  *  Lawrence  (4th  ed.),  }}  200-201;  Ibid.  (3d  ed.),  }}  223-224; 
*y  Moore,  }§  1215  ff.;  2  Oppenheim,  }§  83-84;  Perels,  S  34;  8  Pradier-Fod£r6y 
N06. 3092-3103 ;  2  Rivier,  253-259 ;  Stark,  in  8  Columbia  Univ.  Studies^  11-163,  No. 
3 ;  Taylor,  H  438--439»  497>  Wehberg,  Das  Beutereckt,  etc.  (1909) ;  Wheaton,  §  358, 
and  Dana's  note  173 ;  Wilson,  §}  133-134;  Woolsey,  §}  127-129. 

"  7  H.  C.  (Hague  Convention  of  1907  on  the  Conversion  of  Merchant  Ships 
into  Warships),  Art.  i.'  Higgins,  309,  or  Scott,  Texts,  etc.,  247.  "The  first  article 
presents  a  principle  which  is,  so  to  speak,  the  corollary  of  the  Declaration  of  Paris, 
and  has  for  its  object  to  give  every  guarantee  against  a  return  more  or  less  disguised  to 
privateering."  M.  Fromageot,  in  i  Actes  et  doc,  de  la  deuxi^me  canf.,  244.  Cited 
by  X  Scott,  573.  This  may,  indeed,  be  said  to  be  the  purpose  of  the  Convention  as  a 
whole. 

The  immediate  cause  of  the  insertion  of  this  subject  in  the  program  of  the  Second 
Hague  Conference  was  a  sensational  incident  of  the  Russo-Japanese  War.  In 
July,  1904,  the  world  was  electrified  by  the  news  that  the  Peterburg  and  Smolensky 
two  cruisers  belonging  to  the  Russian  Volunteer  Fleet  in  the  Black  Sea,  had  passed 
through  the  Straits  and  the  Suez  Canal  disguised  as  merchantmen,  and  were  search- 
ing and  seizing  neutral  vessels  in  the  Red  Sea.  There  was  great  excitement  in  Eng- 
land when  it  was  learned  that  the  Peterburg  had  captured  the  British  Mail  Steamer 
Malacca  on  a  charge  of  carrying  contraband,  and  was  bringing  her  to  Port  Said 
through  the  Suez  Canal  as  a  prize. 

The  British  Government  demanded  the  immediate  release  of  the  Malacca  and 
protested  on  the  grounds  that  its  alleged  contraband  consisted  of  government  stores 
consigned  to  Hong  Kong,  and  that  merchantmen  (such  as  the  Peterburg  andSmolensk 
were  assumed  to  be)  could  not  lawfully  exercise  the  rights  of  visit  and  search.  Other- 
wise it  would  have  been  necessary  to  have  assumed  a  violation  of  the  series  of  interna- 
tional treaties  by  which  the  Straits  were  closed  to  warships.  For  Russia  had  "either 
broken  a  long  line  of  solemn  international  compacts  by  sending  commissioned  war- 
ships through  the  Bosphorus  and  the  Dardanelles  in  the  guise  of  merchantmen,  or  she 
violated  one  of  the  most  cardinal  principles  of  International  Law  by  permitting  or 
authorizing  merchant  vessels  to  exercise  the  strictly  belligerent  right  of  search  on  the 
high  seas."  Hershey,  International  Law  and  Diplomacy  of  the  Russo-Japanese 
Wary  151. 
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''  (2)  Merchant  ships  converted  into  warships  must  bear  the 
external  marks  which  distinguish  the  warships  of  their  nationality. 

"  (3)  The  Commander  must  be  in  the  service  of  the  State 
and  duly  commissioned  by  the  proper  authorities.  His  name 
must  figure  on  the  list  of  the  officers  of  the  military  fleet 

"  (4)  The  crew  must  be  subject  to  the  rules  of  military  dis- 
cipline. 

"  (5)  Every  merchant  ship  converted  into  a  warship  is  bound 
to  observe,  in  its  operations,  the  laws  and  customs  of  war. 

"  (6)  A  belligerent  who  converts  a  merchant  ship  must,  as 
soon  as  possible,  announce  such  conversion  in  the  list  of  the 
ships  of  its  military  fleet."  • 


After  a  perfunctory  or  pro  forma  escamination  of  the  Malacca's  cargo,  she 
released  on  July  27th,  and  the  Russian  Government  agreed  to  instruct  the  officers 
of  her  Volunteer  Navy  to  refrain  from  interference  with  neutral  shipping  in  the 
future  on  the  ground  tibat  "  the  present  status  of  the  Volunteer  Fleet  was  not  suffi- 
ciently well-defined,  according  to  International  Law,  to  render  further  searches  and 
seizures  advisable."  But  the  Smolensk  visited  a  British  vessel  as  late  as  August 
21,  and  the  British  Government  was  eventually  forced  to  convey  to  the  oam- 
manders  of  these  cruisers  the  orders  of  the  Russian  Government. 

On  the  case  of  the  Malacca^  see  Hershey,  i3S~i42, 148-152 ;  Lawrence,  War  and 
Neutrality,  etc.  (2nd  ed.)}  202-216 ;  and  Smith  and  Sibley,  Pt.  I,  ch.  2. 

*  7  H.  C.  (1907),  1-6.  These  rules  lay  down  the  conditions  regulating  the  use  of 
Auxiliary  or  Volunteer  Vessels  or  Fleets.    C/.  supra,  note  7. 

The  Convention  has  been  signed  by  all  the  Powers  mentioned  in  the  Final  Act 
except  the  United  States,  China,  Dominica,  Nicaragua,  and  Uruguay.  Tuifcey 
signed  under  a  general  reservation.  The  United  States  witheld  her  signature  for 
the  same  reason  that  she  has  never  adhered  in  formal  terms  to  the  Dedaration  of 
Paris,  viz.  that  our  statesmen  desire  to  see  the  abolition  of  the  capture  of  un- 
offending private  enemy  property  coupled  with  that  of  privateering.  But  there  can 
be  no  doubt  of  our  observance  of  these  rules  in  practice.  By  July,  191 1,  the  CoD' 
vention  had  been  ratified  by  18  States. 

Neither  at  The  Hague  nor  at  the  London  Conference  of  1909  was  it  found  possible 
to  agree  upon  the  important  question  of  the  place  where  the  conversion  of  merchant- 
men may  be  effected.  Great  Britain,  Japan,  and  the  United  States  urged  that  such 
conversion  should  only  be  permitted  in  the  ports  of  the  country  to  which  such 
vessels  belonged,  or  in  ports  under  military  occupation.  But  the  delegates  of  Ger- 
many, Russia,  and  France  contended  that  it  was  permissible  on  the  high  seas,  though 
M.  Renault  of  France  admitted  it  must  not  take  place  in  neutral  ports  or  neutral 
territorial  waters.  The  Italian  del^;ation  proposed  as  a  compromise  that  "ships 
which  leave  the  territorial  waters  of  their  country  after  the  opening  of  hostilities 
cannot  change  their  character  either  on  the  high  seas  or  in  the  territorial  waters  of 
another  State."  This  proposition  failed  to  secure  the  support  of  the  leading  Con- 
tinental Powers. 

An  attempt  to  decide  the  period  of  duration  of  the  conversion  met  with  a  similar 
fate,  as  also  Lord  Reay's  attempt  on  behalf  of  Great  Britain  to  divide  warshipfi 
into  two  classes :  (a)  fighting  ships  {tfaisseaux  de  combat) ;  and  (6)  auxiliary  vesseb 
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2.  Restrictions  on  Capture  in  Maritime  Warfare 

The  Hague  Conference  of  1907  placed  the  following  restric- 
tions on  the  exercise  of  the  right  of  capture  in  maritime  war : 

404.  Inviolability  of  Postal  Correspondence.  —  '^  The  postal 
correspondence  of  neutrals  or  belligerents,  whether  official  or 
private  in  character,  foimd  on  board  a  neutral  or  enemy  ship  is 
inviolable.  If  the  ship  is  detained,  the  correspondence  is  for- 
warded by  the  captor  with  the  least  possible  delay. 

"  The  provisions  of  the  preceding  paragraph  do  not  apply, 
in  case  of  violation  of  blockade,  to  correspondence  destin^  for 
or  proceeding  from  a  blockaded  port  (Art.  i). 

"  The  inviolability  of  postal  correspondence  does  not  exempt 
a  neutral  mail  ship  from  the  laws  and  customs  of  maritime  war 
respecting  neutral  merchant  ships  in  general.  The  ship,  how- 
ever, may  not  be  searched  except  when  absolutely  necessary, 
and  then  only  with  as  much  consideration  and  expedition  as 
possible  (Art.  2):'^^ 

(vaisseux  auxUiares),  such  as  colliers,  repairing  vessels,  supply  ships,  dispatch 
boats,  transports,  etc.  He  proposed  the  assimilation  of  auxiliary  vessels  to  the 
status  of  fighting  ships.  But  he  met  with  the  sound  objection  that  the  principles 
of  ''unneutral  service''  were  involved  in  his  proposition. 

It  would  certainly  seem  that  the  conversion  of  merchantmen  in  neutral  ports  or 
waters  is  a  gross  violation  of  neutrality  and  that,  if  conversion  on  the  high  seas  be 
permitted,  it  should  be  limited  to  vessels  which  have  left  their  national  ports  before 
the  outbreak  of  hostilities  or  to  vessels  captured  from  the  enemy.  Vessels  once 
converted  into  warships  should  continue  to  bear  that  character  during  the  whole 
period  of  the  war. 

The  public  character  of  a  vessel  is  proved  by  her  flag,  her  commission,  and  the 
presence  of  the  proper  naval  officer  in  command.  The  word  of  the  commander  is 
usually  regarded  as  conclusive  evidence  of  her  public  character,  though  this  can 
hardly  be  regarded  as  an  absolute  rule. 

On  the  Conversion  of  Merchantmen  into  Warships ,  see  especially :  i  and  3  Acies 
et  doc.  de  la  deuxiSmeconf.y  passimy  particularly  1, 232-245,  for  Fromageot's  Report; 
Atherley- Jones,  Commerce  in  War,  S3S-542 ;  Bonfib  (Fauchille),  No.  1395 ;  Busta- 
mante  y  Sirven,  ch.  14 ;  Despagnet,  641-643 ;  *  Dupuis,  Le  droit  de  la  guerre  mart- 
time  (191 1),  ch.  3;  *Higgins,  308-321;  •Lawrence  (4thed.),§  202;  *L6monon, 
611-622 ;  *  I  Scott,  568-576;  2  Westlake,  304-306;  Wilson,  in  2  A.J.  (1908),  271- 
275 ;  Ibid.,  Int.  Law,  §  134. 

»•  II  H.  C.  (1907),  Arts.  1-2.    Cf.  Art.  20  of  S.  C.  (Stockton's  Code). 

Herr  Kriege  (of  Germany)  deserves  the  credit  for  these  proposals,  which  mark  a 
distinct  step  in  advance  of  the  preexisting  law,  since  the  rules  on  this  subject  were 
not  clearly  defined. 

Within  recent  times  there  has  developed  a  usage  of  exempting  neutral  mail 
steamers,  not  only  from  condemnation,  but  from  visit,  search,  and  capture  as  welL 
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405.  Exemption  of  Fishing  Boats,  etc.  — "  Boats  used  ex- 
clusively in  coast  fisheries  or  in  petty  local  navigation  are  exempt 
from  capture,  as  also  are  their  appliances,  rigging,  tackle,  and 
cargo. 

''  This  exemption  ceases  as  soon  as  they  participate  in  any 
manner  in  hostilities. 

'^  The  Contracting  Parties  bind  themselves  not  to  take  ad- 
vantage of  the  harmless  character  of  said  boats  in  order  to  use 
them  for  military  purposes  while  preserving  their  peaceful 
appearance  (Art.  3). 

'^  Ships  charged  with  religious,  scientific,  or  philanthropic 
missions  are  equally  exempt  from  capture  (Art.  4)."  " 

But  such  immunity  was  regarded  as  a  matter  of  pure  "grace  and  favor."  In  tbe 
future  such  vessels  must  not  even  be  searched  unless  in  case  of  absolute  necessity. 

It  should  be  particularly  noted  that  such  limited  exemption  from  search  extends 
only  to  neutral  mail  steamers.  On  the  other  hand,  all  correspondence,  whether 
foimd  on  board  a  neutral  or  enemy  ship,  is  to  be  held  inviolable  unless  it  is  "destined 
for  or  proceeding  from  an  enemy  port." 

Belligerents  are  to-day  less  averse  to  the  exemption  of  ordinary  postal  oorce- 
qx>ndence  from  search  than  formerly  because  they  prefer  to  communicate  by  means 
of  the  telephone  or  wireless  telegraphy.  "The  advantage  to  be  drawn  by  beltig- 
erents  from  the  control  of  the  postal  service  therefore  bears  no  proportion  to  the 
prejudicial  effect  of  that  control  on  legitimate  commerce."  Herr  Kriege,  in  3  Ades 
ei  doc.  de  la  deuxUme  canf.f  861. 

The  exemption,  of  course,  does  not  include  boats  bearing  spedal  or  noxious  dis- 
patches. 

Russia  was  the  only  important  State  which  did  not  sign  this  Convention.  The 
explanation  is  probably  to  be  found  in  the  case  of  the  Prinz  Heinrich  during  the 
Russo-Japanese  War.  On  this  case,  see  Hershey,  139-140, 155-156 ;  and  Lawrence, 
War  and  Neutrality^  etc.  (2nd  ed.),  109  ff.  The  pioneer  in  this  matter  of  giving 
exemption  to  postal  correspondence  was  the  United  States.  See  especially :  Athertey- 
Jones,  Commerce  in  War,  302 ;  Dana,  note  228  to  Wheaton  (Dana's  ed.),  659-660; 
Hall  (6th  ed.),  681 ;  Hershey,  op,  cit.,  154,  n. ;  and  Lawrence,  op.  cit.,  189,  or  Frii^ 
ciples  (3d  ed.),  p.  627. 

On  the  general  subject  of  this  exemption,  see:  Atherley- Jones,  302  ff. ;  Baldwin,  m 
A.  J.  (1908),  307  ff. ;  Benton,  Int.  Law  and  Diplomacy  of  the  Spanisk-Americam 
Wary  131, 168  ff. ;  Bonfils  (Fauchille),  No.  1354;  De  Boeck,  Nos.  207-208;  Dupuis 
(1910),  No.  112;  *Hall  (6th  ed.),  680-681;  *  Hershey,  153-156;  *Higgins,  401- 
402 ;  *  Lawrence,  War  and  Neutrality ,  ch.  9,  pp.  185-200 ;  Ibid.,  Principles  {4th  cd.), 
§  282 ;  Ibid.  (3d  ed.),  §  183;  L6monon,  698-701 ;  Scott's  Cases  (for  the  important 
case  of  the  Panama) ^  788-798;  Ibid.,  in  2  Hague  Conferences,  614  ff.;  Taylor, 
§  668;   2  Westlake,  265,  308;  *  Wheaton  (Dana's  ed.),  note  228. 

*^  II  H.  C.  (1907),  3-4.  Art.  3  safeguards  and  extends  an  immunity  whidi  has 
been  generally  observed,  either  as  a  matter  of  law  or  comity,  and  was  not  unknown 
even  in  the  Middle  Ages.  It  does  not  apply  to  deep  sea  fishing.  "  Nor  has  the  exemp- 
tion been  extended  to  ships  or  vessels  employed  on  the  high  seas  in  taking  whales  or 
seals,  or  cod  or  other  fish  which  are  not  brought  fresh  to  market,  but  are  salted  or 
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3.  Regulations  segasding  the  Crews  of  Enemy  Mer- 
chant Ships  captured  by  a  Belligerent 

406.  Officers  and  Crew  who  are  Nationals  of  a  Neutral  State. 
—  "  When  an  enemy  merchant  ship  is  captured  by  a  belligerent, 
such  of  its  crew  as  are  nationals  of  a  neutral  State  are  not  made 
prisoners  of  war. 

^'  The  same  rule  applies  in  the  case  of  the  captain  and  officers, 
likewise  nationals  of  a  neutral  State,  if  they  promise  formally 
in  writing  not  to  serve  on  an  enemy  ship  while  the  war  lasts  (Art. 

s)." 

407.  When  they  are  Nationals  of  the  Enemy  State.  —  "  The 
captain,  officers,  and  members  of  the  crew,  when  nationals  of 
the  enemy  State,  are  not  made  prisoners  of  war,  on  condition 
that  they  bind  themselves,  on  the  faith  of  a  formal  written 
promise,  not  to  undertake,  while  hostilities  last,  any  service 
connected  with  the  operations  of  the  war  (Art.  6)." 

otherwise  cured  and  made  a  regular  artide  of  oommerce."  Justice  Gray,  in  the 
PaqueU  Habana  and  the  X^/a,  195  U.  S.  677. 

The  phrase  "coast  fisheries  "  has  been  left  undefined.  There  can  be  no  doubt 
that  the  tenn  "coast"  is  not  limited  to  that  of  the  fishermen's  own  country,  but 
Includes  any  coast  where  they  have  a  right  to  fish.  On  the  other  hand,  the  phrase 
"petty  local  navigation"  does  not  include  coasting  steamers.    Higgins,  404. 

The  exemption  of  vessels  engaged  in  religious,  scientific,  or  philanthropic  mis- 
sions (Art.  4)  dates  back  to  the  eighteenth  century.  It  must  be  held  subject  to  the 
same  conditions  as  those  laid  down  for  fishing  boats.  They  should  be  furnished  with 
safe-conducts.  On  the  subject  matter  of  these  articles,  see  especially :  Baldwin,  in 
A.  J,  (1908),  309-311;  Benton,  174-175;  Bordwell,  222;  Dupuis,  Le  droit  de  la 
guerre  mar,  (1911),  Nos.  106-111 ;  *  Hall  (6th  ed.),  444-447 ;  *  Lawrence  (4th  ed.), 
f  182 ;  L^monon,  702-709 ;  2  Oppenheim,  §§  186-187 !  *  Scott,  Cases  (for  an  abridged 
report  of  the  Paqueie  Habana),  1^21 ;  Taylor,  §  546;  *  2  Westlake,  133-138,  310. 

For  a  very  complete  review  of  the  authorities  and  precedents,  see  the  opinion  of 
Justice  Gray  in  the  case  of  the  Paquete  Habana j  175  U.  S.  Rep.  677,  in  which  our 
Supreme  Court  held  that  "it  b  an  established  rule  of  International  Law  that  coast 
fishing  vessels,  with  their  implements  and  supplies,  cargoes  and  crews,  unarmed  and 
honestly  pursuing  their  lawful  calling  of  catching  and  bringing  in  fresh  fish,  are 
exempt  from  capture  as  prize  of  war." 

Other  exemptions  from  capture  are:  (i)  cartel  ships,  i.e.  vesseb  used  in  the 
exchange  of  prisoners  or  other  special  services  for  the  belligerents  in  accordance  with 
agreements  between  them;  (2)  enemy  ships  protected  by  licenses  so  long  as  the 
terms  of  such  permits  are  strictly  observed ;  and  (3)  hospital  ships,  on  which,  see 
infra,  §{  416  ff. 

It  has  sometimes  been  claimed  that  vessels  shipwrecked  on  an  enemy's  coast  or 
driven  into  an  enemy's  port  by  stress  of  weather  are  exempt  from  capture,  but 
there  is  no  international  obligation  to  this  effect. 
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"  The  names  of  the  individuals  retaining  their  liberty  under 
the  conditions  laid  down  in  Article  5,  paragraph  2,  and  in  Artide 
6,  are  notified  by  the  belligerent  captor  to  the  other  belligerent. 
The  latter  is  forbidden  knowingly  to  employ  the  said  individ- 
uals (Art.  7)." 

"The  provisions  of  the  three  preceding  Articles  do  not 
apply  to  ships  taking  part  in  hostiUties  (Art.  8)."  " 

4.  Treatment  of  the  Sick,  Wounded,  and  Shipwrecked 

IN  Naval  Warfare" 

The  Hague  Convention  of  1907  for  the  Adaptation  of  the 
Principles  of  the  Geneva  Convention "  to  Maritime  War  con- 
tains the  following  provisions : 

^  II  H.  C,  Arts.  5-8.  These  Articles  "mark  an  important  alteration  in  the 
law  of  maritime  warfare.  It  is,  apart  from  thb  Convention,  a  well-recognized  rule 
of  International  Law  that  the  officers  and  crews  of  captured  enemy  merchantmen 
are  prisoners  of  war.  The  practice  was  justified  on  the  ground  that  it  deprived  the 
enemy  of  men  who  might  render  service  on  board  ships  which  might  be  used  as 
transports  or  for  purposes  of  supply,  or  in  the  fighting  navy.  The  rule  was  gener- 
ally applied  without  regard  to  the  nationality  of  the  persons  captured.  .  .  . 

''The  Convention  makes  a  definite  and  important  change  in  a  long-«stablished 
rule  of  International  Law,  and  confirms  other  usages  which  had  been  almost  uni- 
versally observed  in  regard  to  a  class  of  persons  who  take  no  part  in  hostilities,  who 
are  for  the  most  part  poor  men,  and  whose  imprisonment,  while  inflictmg  extreme 
hardship  on  their  families,  did  not  afford  a  corresponding  gain  to  their  captors.  The 
distinction  between  combatants  and  non-combatants  which  has  for  many  yean 
been  recognized  in  the  case  of  land  warfare  has  now  become  recognized  also  in  naval 
warfare."    Higgins,  405-406. 

Articles  5-8  would  of  course  not  apply  in  case  of  resbtance  or  an  unprovoked  at- 
tack on  the  part  of  the  merchantman.  The  Convention  of  which  they  form  a  part 
was  signed  by  all  the  Powers  represented  at  the  Second  Hague  Conference  excepting 
China,  Montenegro,  Nicaragua,  and  Russia. 

On  the  sub ject  matter  of  these  Articles,  see  Baldwin,  in  2  A.  J.  (1908),  311; 
Bordwell,  222-223;  Bustamante  y  Sirven,  ch.  19;  *Hall  (6th  ed.),  400-401,  n.; 
*  Higgins,  405-406 ;  *  Lawrence  (4th  ed.),  §  140 ;  L^onon,  710-714 ;  2  Oppenheim, 
§  185;  I  Scott,  618-620;  2  Westlake,  130,  309. 

"  The  treatment  of  prisoners  taken  in  naval  warfare  is  omitted  as  being  sub- 
stantially (though  not  formally)  covered  by  H.  R.,  4-20,  on  Land  Warfare.  Cf, 
supra,  §§  355  ff.  See  especially  Arts.  10  and  11  of  Stockton's  Naval  War  Code. 
CJ.  Holland,  Prize  Law,  No.  240. 

^  I.e.  the  Geneva  Convention  of  1906.  See  supra  §§  369  ff.  The  Convention 
of  1907  is  in  form  a  new  Convention,  but  it  b  really  an  amendment  and  enlaige- 
ment  of  that  of  1899  which  had  adapted  the  principles  of  the  Geneva  Convention 
of  1864  to  maritime  warfare.  It  oonsists,  however,  of  twenty-eight  articles  instead  of 
fourteen.  The  Additional  fGeneva  Articles  of  1868  served  as  a  modus  vhendi  be- 
tween 1868  and  1899,  but  they  were  never  ratified.  For  the  text  of  the  '^  Additiooai 
Articles,"  see:  Hi^ins,  14-17;  Scott,  Text,  etc.,  378-381 ;  or  Whittuck,  6-9. 
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408.  Military  Hospital  Ships. —  "  Military  hospital  ships, 
that  is  to  say,  ships  constructed  or  adapted  by  States  specially 
and  solely  with  the  view  of  aiding  the  sick,  wounded,  and  ship- 
wrecked, the  names  of  which  have  been  communicated  to  the 
belligerent  Powers  at  the  commencement  or  during  the  coiirse 
of  hostilities,  and  in  any  case  before  they  are  employed,  shall  be 
'espected,  and  cannot  be  captured  while  hostilities  last. 

''  These  ships,  moreover,  are  not  on  the  same  footing  as  war- 
ships as  regards  their  stay  in  a  neutral  port  (Art.  i)."  " 

409.  Hospital  Ships  equipped  by  Private  Indiyiduals  or 
Relief  Sodeties.  —  ^'  Hospital  ships  equipped  wholly  or  in 
part  at  the  expense  of  private  individuals  or  officially  recognized 
relief  societies  shall  be  likewise  respected  and  exempt  from 
capture,  if  the  belligerent  Power  to  whom  they  belong  has  given 
them  an  official  commission  and  has  notified  their  names  to  the 
hostile  Power  at  the  commencement  of  or  during  hostilities, 
and  in  any  case  before  they  are  employed. 

"  These  ships  must  be  provided  with  a  docimient  from  the 
proper  authorities  declaring  that  the  vessels  have  been  imder 
their  control  while  fitting  out  and  on  final  departure  (Art.  2)."  ^* 

410.  Hospital  Ships  equipped  in  Neutral  Countries. — 
"  Hospital  ships  equipped  wholly  or  in  part  at  the  cost  of 
private  individuals  or  officially  recognized  societies  of  neutral 
countries,  shall  be  respected  and  exempt  from  capture,  an  con- 
dUion  thai  they  are  placed  under  the  control  of  one  of  the  bellig- 
erentSy  with  the  previous  consent  of  their  own  Government  and  with 
the  authorization  of  the  belligerent  himself  ,  and  that  the  latter  has 
notified  their  name  to  his  adversary  at  the  commencement  of  or 
duriQg  hostilities,  and  in  any  case,  before  they  are  employed 
(Art.  3)."  ^^ 

"  3  H.  C.  (1899)  and  10  H.  C.  (1907),  i. 

This  article  merely  provides  for  the  communication  of  the  names  of  such  vesaela 
to  belligerent  Powers;  but,  as  Bordwell  (pp.  267-268)  points  out :  "The  names  of 
the  hospital  ships  may  also  well  be  sent  to  neutral  as  well  as  to  belligerent  Powers, 
in  view  of  the  exemption  secured  to  them  by  this  Article  from  the  rule  applicable 
to  warships  in  neutral  ports." 

'*  Ihid.j  2.  "The  privileges  of  this  article  were  extended  to  ships  equipped  by 
individuals  as  well  as  those  equipped  by  officially  recognized  societies,  in  order  to 
encourage  the  placing  of  craft  such  as  private  yachts,  in  the  medical  service." 
Bordwell,  268. 

17  Ihid,^  3.    The  itaUcited  portions  of  this  article  were  added  in  1907.     The  Con* 
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411.  Duties  of  Hospital  Ships.  —  ''The  ships  mentioned  in 
Articles  i,  2,  and  3  shall  afford  relief  and  assistance  to  the 
wounded,  sick,  and  shipwrecked  of  the  belligerents  without 
distinction  of  nationality. 

"  The  Governments  undertake  not  to  use  these  ships  for  any 
military  purpose. 

"  These  vessels  must  in  no  wise  hamper  the  movements  of 
the  combatants. 

"  During  and  after  an  engagement  they  wiU  act  at  their  own 
risk  and  peril." 

412.  Rights  of  Belligerents  over  Hospital  Ships.  —  ''The 
belligerents  shall  have  the  right  to  control  and  search  them; 
they  may  decline  thek  assistance,  order  them  off,  impose  upon 
them  a  certain  course,  and  put  a  commissioner  on  board ;  they 
may  even  detain  them  if  serious  circumstances  require  it 

"  As  far  as  possible  the  belligerents  shall  enter  in  the  log 
book  of  the  hospital  ships  the  orders  which  they  give  them  (Art 

4)." " 

413.  Distinguishing  Signs  of  Hospital  Ships.  —  "  Military 
hospital  ships  shall  be  distinguished  by  being  painted  white 
outside  with  a  horizontal  band  of  green  about  a  meter  and  a  half 
in  breadth. 

"  The  ships  mentioned  in  Articles  2  and  3  shall  be  distinguished 
by  being  painted  white  outside  with  a  horizontal  band  of  red 
about  a  meter  and  a  half  in  breadth. 

"  The  boats  of  the  ships  above  mentioned,  as  also  small  craft 
which  may  be  used  for  hospital  work,  shall  be  distinguished  by 
similar  painting. 

"  All  hospital  ships  shall  make  themselves  known  by  hoisting, 
with  their  national  flag,  the  white  flag  with  a  red  cross  provided 
by  the  Geneva  Convention,  and  further  y  if  they  belong  to  a  netUral 
State,  by  flying  at  the  mainmast  the  national  flag  of  the  belligerefU 
under  whose  control  they  are  placed  (Art.  5)."  " 


vention  of  1899  had  failed  to  regulate  the  relations  between  neutral  hoqutal 
and  belligerents.    This  defect  is  now  remedied.    CJ.  G.C.  (1906)  ,11. 

"  3  H.  C.  (1899)  and  10  H.  C.  (1907),  4.    Cf.  Add.  Articles,  10  and  13. 

^*  Ibid.f  5.    Cf.  G.  C.  (1906),  21  and  22.    Persia  reserved  the  right  to  use  the 
Lion  and  Sun  instead  of  the  Red  Cross. 

The  Conference  of  1907  added  the  following  paragraphs  to  Article  5  (which  are 
relegated  to  this  note  as  being  of  minor  importance) : 
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it 


The  distinguishing  signs  referred  to  in  Article  5  can  only  be 
used,  whether  in  time  of  peace  or  war,  for  protecting  or  indicating 
the  ships  therein  mentioned  (Art.  6).''  *• 

414.  Sick  Wards  and  Material  on  Hoqdtal  Ships.  —  ''In  the 
case  of  a  fight  on  board  a  warship,  the  sick  wards  shall  be  re- 
spected and  spared  as  far  as  possible. 

''  These  sick  wards  and  the  material  belonging  to  them  remain 
subject  to  the  laws  of  war ;  they  cannot,  however,  be  used  for 
any  puipose  other  than  that  for  which  they  were  originaUy 
intended,  so  long  as  they  are  required  for  the  wounded  and 
sick. 

''  The  Commander  into  whose  power  they  have  fallen  may, 
however,  in  case  of  serious  military  necessity,  apply  them  to 
other  purposes,  after  first  seeing  that  the  wounded  and  sick  on 
board  are  properly  provided  for  (Art.  7)."  *^ 

415.  Rights  of  the  Staff  of  Such  Vessels.  "  The  protection  to 
which  hospital  ships  and  sick  wards  are  entitled  ceases  if  they 
are  used  to  commit  acts  harmful  to  the  enemy. 

''  The  fact  of  the  stafiE  of  the  said  ships  and  sick  wards  being 
armed  for  maintaining  order  and  defending  the  wounded  and  sick, 
and  the  presence  of  wireless  telegraphy  apparatus  on  board,  are 
not  sufficient  reasons  for  withdrawing  protection  (Art.  8)."  " 

416.  Private  Vessels  with  Sick  and  Wounded  on  Board.  — 
'^  Belligerents  may  appeal  to  the  charity  of  the  commanders  of 
neutral  merchantmen,  yachts,  or  boats  to  take  on  board  and  tend 
the  sick  and  wounded. 

"  Vessels  responding  to  this  appeal,  as  also  the  vessels  which 
have  of  their  own  accord  rescued  wounded,  sick,  or  shipwrecked 
men,  shall  enjoy  special  protection  and  certain  immunities.  In 
no  case  can  they  be  captured  for  having  such  persons  on  board ; 
but,  subject  to  any  undertaking  that  may  have  been  given  to 


«- 


'Hospital  ships  which  under  the  terms  of  Article  4  are  detained  by  the  enemy 
must  haul  down  the'national  flag  of  the  beUigerent  to  whom  they  belong. 

''The  ships  and  boats  above  mentioned  which  wish  to  insure  by  night  the  free- 
dom from  interference  to  which  they  are  entitled,  must,  subject  to  the  assent  of  the 
belligerent  they  are  accompanying,  take  the  necessary  measures  to  render  their 
special  painting  sufficiently  plain." 

**  10  H.  C.  (1907),  6.  CJ.  G.  C.  (1906),  23.  Arts.  6-9  are  wholly  new.  This 
artide  was  not  accepted  by  Great  Britain  as  necessitating  a  legislative  enactment. 

»  Ibid.,  7.    Cf.  G.  C.  (1906),  6  and  15. 

'^Ilrid.,S.    C/.  G.  C.  (1906),  7  and  8. 
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them,  they  remain  liable  to  capture  for  any  violations  of  neutral- 
ity they  may  have  committed  (Art.  9)."  ^ 

417.  Rights  and  Duties  of  the  Staff,  etc.,  of  Captured  Vessels. 
—  "  The  religious,  medical,  and  hospital  staflf  of  any  captured 
ship  is  inviolable,  and  its  members  cannot  be  made  prisoners 
of  war.  On  leaving  the  ship  they  take  with  them  the  objects 
and  surgical  instruments  which  are  their  private  property. 

"  This  staff  shall  continue  to  discharge  its  duties  while  neces- 
sary, and  can  afterwards  leave  when  the  Conmiander-in-chief 
considers  it  possible. 

'^  The  belligerents  must  guarantee  to  the  said  staff  that  has 
fallen  into  their  hands  the  same  allowances  and  the  same  pay  as  are 
granted  to  the  persons  holding  the  same  rank  in  their  own  rujny  (Art 
10)."  »* 

'^  Sailors  and  soldiers  and  other  persor^s  officially  attached  to  fleets 
or  armies  who  are  taken  on  board  when  sick  or  woimded,  what- 
ever their  nationality,  shall  be  respected  and  tended  by  the 
captors  (Art.  11)."^ 

418.  Sick,  Wounded,  or  Shipwrecked  on  Board  Militaiy 
Hospital  Ships.  — "  Any  warship  belonging  to  a  belligerent 
may  demand  the  surrender  of  the  wounded,  sick,  or  shipwrecked 
who  are  on  board  military  hospital  ships,  hospital  ships  belonging 
to  reUef  societies  or  to  private  individuals,  merchant  ships, 
yachts,  and  boats,  whatever  the  nationality  of  such  vessels 
(Art.  12)."  » 

"  zo  H.  C,  9.  C/.  G.  C.  (1906),  5,  and  3  H.  C.  (1899),  6.  This  article  has  been 
justly  criticized  on  the  ground  of  vagueness. 

**  10  H.  C.  (1907),  10  and  3  H.  C.  (1899),  7.    Cf.  G.  C.  (1906),  9, 12,  and  13. 

**  10  H.  C,  II,  and  3  H.  C  (1899),  8.    C/.  G.  C.  (1906),  1. 

**  10  H.  C.  (1907),  12.  This  article  is  wholly  new.  The  Hague  Conference  of 
1899  failed  to  agree  upon  a  plan  for  the  proper  disposition  of  sick,  wounded,  or 
shipwrecked  belligerents  rescued  by  neutral  vessels.    Sec  Holls,  127-130,  500-506. 

The  British  took  a  different  view  of  their  international  obligations  in  the  famous 
case  of  the  Deerhound  which  arose  during  our  Civil  War.  **  The  owner  of  this  yacht, 
acting  at  the  request  of  Captain  Winslow  of  the  Kearsarge,  helped  to  rescue  the  offi- 
cers and  crew  of  the  Alabama  upon  the  occasion  of  the  latter's  sinking  at  the  hands 
of  the  Kearsarge.  To  the  surprise  of  Captain  Winslow,  the  Deerhound^  after  pick- 
ing up  a  certain  number  of  men,  largely  officers  (including  Captain  Semmes)  of 
the  Alabama,  hastily  and  surreptitiously  steamed  off  with  its  precious  cargo  to 
Southhampton.  .  .  ."  Hershey,  77  n.  For  the  facts  of  the  case,  see  Claims 
against  Great  Britain,  III,  261-308  (ist  sess.,  41st  Cong.,  1869).  For  a 
somewhat  different  view  of  the  law  and  the  facts,  see  Bernard,  NaUraiity^  etc, 
429-430. 
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419.  On  Board  Neutral  Warships.  —  ''If  wounded^  sick 
or  shipwrecked  persons  are  taken  on  board  a  neutral  warship 
every  possible  precaution  must  be  taken  that  they  do  not  again 
take  part  in  the  operations  of  war  (Art.  13)."  ^ 

420.  Treatment  of  Shipwrecked,  Wounded,  or  Sick.  — ''  The 
shipwrecked,  wounded,  or  sick  of  one  of  the  belligerents  who  fall 
into  the  power  of  the  other  belligerent  are  prisoners  of  war. 
The  captor  must  decide,  according  to  drcxmistances,  whether 
to  keep  them,  send  them  to  a  port  of  his  own  country,  to  a 
neutral  port,  or  even  to  an  enemy  port.  In  this  last  case,  prison- 
ers thus  repatriated,  cannot  serve  again  while  the  war  lasts  (Art. 

14)."  » 

421.  Those  landed  at  a  Neutral  Port.  —  ^'  The  shipwrecked, 

wounded,  or  sick,  who  are  landed  at  a  neutral  port  with  the 
consent  of  the  local  authorities,  must,  in  default  of  an  arrange- 
ment to  the  contrary  between  the  neutral  State  and  the  belliger- 
ent States,  be  guarded  by  the  neutral  State  so  as  to  prevent  them 
from  again  taking  part  in  the  operations  of  the  war. 

''  The  expenses  of  tending  them  in  hospital  and  interning 
them  shall  be  borne  by  the  State  to  which  the  shipwrecked, 
woimded,  or  sick  persons  belong  (Art.  15)."  ^ 

422.  Duties  of  Belligerents  after  each  Engagement.  —  "  After 
each  engagement,  the  two  belligerents  shall,  so  far  as  military 
interests  permit,  take  measures  to  search  for  the  shipwrecked, 
wounded,  and  sick,  and  protect  them,  as  also  the  dead,  against 
pillage  and  ill  treatment. 

"  They  shall  see  that  the  burial,  whether  by  land  or  sea,  or 
cremation  of  the  dead  shall  be  preceded  by  a  careful  examination 
of  the  corpses  (Art.  16)."  ** 

'^  Each  belligerent  shall  send,  as   early  as  possible,  to  the 

"  Ihid.y  13.  Inferentially,  we  may  conclude  that  woimded,  sick,  or  shipwrecked 
persons  taken  on  board  a  neutral  war^p  are  not  to  be  given  up,  but  that  they  should 
be  detained,  interned,  or  paroled  as  in  the  analogous  case  of  an  army  which  has  been 
forced  to  retreat  into  neutral  territory.  This  was  the  course  followed  in  a  case 
which  arose  during  the  Russo-Japanese  War.  See  Hershey,  75-77 ;  and  Lawrence, 
War  and  Neutrality^  ch.  4 

*•  10  H.  C.  (1907),  14,  and  3  H.  C.  (1899),  9.  Bordwell  (p.  275)  considers  the 
last  paragraph  of  this  article  objectionable  as  amounting  to  compulsory  parole. 

^  10  H.  C.  (1907),  15.  It  also  constituted  Art.  10  of  the  third  Convention  of 
1899,  but  was  excluded  from  ratification. 

^  Ibid,,  16.    C/.  G.  C.  (1906),  3.    This  article  is  wholly  new. 
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authorities  of  their  country,  navy  or  army,  the  military  marks  or 
documents  of  identity  found  on  the  dead  and  a  list  of  the  names 
of  the  sick  and  wounded  picked  up  by  him. 

^'  The  belligerents  shall  keep  each  other  informed  as  to  the 
admissions  into  hospitals  and  deaths  which  have  occurred 
among  the  sick  and  woimded  in  their  hands.  They  shall  collect 
all  the  objects  of  personal  use,  valuables,  letters,  etc.,  which 
are  found  in  the  captiired  ships,  or  which  have  been  left  by  the 
wounded  or  sick  who  died  in  hospital,  in  order  to  have  them 
forwarded  to  the  persons  concerned  by  the  authorities  of  thdr 
own  country  (Art.  17)."  ^ 

"  10  H.  C.  (1907),  17.    Cf.  G.  C.  (1906),  4.    This  article  is  also  wholly  new. 

The  remaining  artides  of  the  Tenth  Convention  are  of  minor  importanoe  so  far 
as  the  substance  of  International  Law  b  concerned. 

Art.  18  makes  the  usual  reservation  that  "the  provisions  of  the  present  Ccmven- 
tion  do  not  apply  except  between  Contracting  Parties,  and  only  if  all  the  belligerents 
are  parties  to  the  Convention." 

Art.  19  provides  that  the  "Commanders-in-chief  of  the  belligerent  fleets  shall 
arrange  ^e  details  for  canying  out  the  preceding  artides  as  well  as  for  cases  not 
provided  for,  in  accordance  with  the  instructions  of  their  respective  Governments 
and  in  conformity  with  the  general  principles  of  the  present  Convention. 

In  Art.  20  the  Signatory  Powers  agree  "  to  take  the  necessary  measures  to  instruct 
their  naval  forces,  espedally  the  persoimel  protected,  in  the  provisions  of  the 
present  Convention,  and  to  bring  them  to  the  notice  of  the  public." 

In  Art.  21  the  Signatory  Powers  "undertake  to  enact  or  to  propose  to  their 
Legislatures,  if  their  criminal  laws  are  inadequate,  the  measures  necessary  for  cheddng 
in  time  of  war  individual  acts  of  pillage  and  iU  treatment  in  respect  to  the  wounded 
and  sick  in  the  fleet,  as  well  as  for  punishing,  as  an  unjustifiable  adoption  of  naval  or 
military  marks  mentioned  in  Artide  5  by  vessels  not  protected  by  the  present  Con- 
vention." They  also  agree  to  "communicate  to  each  other,  through  the  Nether- 
land  Government,  the  enactments  for  preventing  such  acts  at  the  latest  within 
five  years  of  the  ratification  of  the  present  Convention." 

"  In  the  case  of  operations  of  war  between  the  land  and  sea  forces  of  belligerents, 
the  provisions  of  the  present  Convention  are  only  applicable  to  the  forces  aa  board 
ship  (Art.  22)." 

The  Tenth  Convention  of  1907  was  signed  by  all  the  Powers  represented  at  the 
Conference  except  Nicaragua.  China  made  a  reservation  of  Art.  21,  and  Great 
Britain  of  Arts.  6  and  21.  Nicaragua  has  since  given  her  adhesion  to  all  the 
Hague  Conventions  excepting  the  Twelfth  (Int.  Prize  Court).  Only  about  half  the 
Powers  appear,  however,  to  have  ratified  the  Convention  by  July,  191 1. 

At  a  Conference  of  Maritime  Powers  held  at  The  Hague  in  December,  1904,  it 
was  agreed  that  hospital  ships  fulfilling  the  conditions  of  Artides  1,2,  and  3  of  the 
third  Hague  Convention  of  1899  "shall  be  exempted,  in  time  of  war,  in  the  ports  of 
the  Contracting  Parties,  from  all  dues  and  taxes  levied  on  ships  for  the  benefit 
of  the  State."  "Great  Britain  did  not  take  part  in  the  Conference,  owing  to  the 
fact  that  dues  are  levied  by  different  authorities  in  the  United  Kingdom  and  l^^ 
lation  would  be  necessary  to  give  effect  to  any  Convention  entered  into."    But  the 
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5.  Submarine  Mines 

One  of  the  most  fearful  weapons  of  modem  naval  warfare  is 
that  of  submarme  mmes.  The  Hague  Conference  of  1907 
adopted  the  following  highly  imsatisfactory  rules  designed  for 
the  restriction  and  regulation  of  the  laying  of  automatic  sub- 
marine contact  mines  :^ 

423.  The  Hague  Prohibitions.  —  "  It  is  forbidden : 

''i.  To  lay  unanchored  automatic  contact  mines,  unless  they 
be  so  constructed  as  to  become  harmless  one  hour  at  most  after 
the  person  who  laid  them  shall  have  lost  control  over  them. 

^'  2.  To  lay  anchored  automatic  contact  mines  which  do  not 
become  harmless  as  soon  as  they  have  broken  loose  from  their 
moorings. 

''3.  To  use  torpedoes  which  do  not  become  harmless  when 
they  have  missed  their  mark  (Art.  i)."  *• 

British  Minister  at  The  Hague  stated  that  his  Government  was  disposed  to  consider 
the  proposal  favorably.    For  the  text  of  this  Convention,  see  Higgins,  392-394. 

On  the  Hague  Convention  and  Maritime  Warfare^  see  i  and  3  Acies  et  doc.  de  la 
deuxUme  conf.^  passim;  Bonfils  (Fauchille),  No.  1280;  *BordweU,  267-277; 
Dupuis,  Le  droit  de  dela  guerre  mar ,  (1911),  Nos.  82-105;  Fauchille  et  PoUtis, 
Manuel  de  la  Croix-Rouge  (1908),  122  ff. ;  *Higgins,  358-394;  HoUs,  ch.  4  and 
App.  C,  pp.  497  ff.;  Lawrence,  Principles  (4th  ed.),  §  165,  pp.  408  ff.;  L^monon, 
526-554 ;  2  Oppenheim,  §§  204-209 ;  *  Renault,  \n2A.J.  (1908),  295-306;  1  Scott, 
ch- 13»  PP-  598^14;  Takahashi,  Pt.  Ill,  ch.  4;  2  Westlake,  275-279. 

*>  The  necessity  or  desirability  of  legislation  on  this  subject  was  made  evident  by 
the  menace  to  neutral  life  and  property  which  existed  during  the  Russo-Japanese 
War.  For  the  main  facts,  see  Hershey,  124  ff;  and  Lawrence,  War  and  Neutrality 
(2nd  ed.),  93  ff. 

At  the  Hague  Conference  of  1907,  the  Chinese  delegate  stated  that "  the  Chinese 
Government  is  even  to-day  obliged  to  furnish  vessels  engaged  in  coastal  naviga- 
tion with  special  apparatus  to  raise  and  destroy  floating  mines  which  are  found,  not 
only  in  the  open  sea,  but  even  in  its  territorial  waters.  In  spite  of  the  precautions 
which  have  been  taken,  a  very  considerable  number  of  coasting  vessels,  fishing  boats, 
junks  and  sampans  have  been  lost  with  all  hands  without  the  details  of  the  disasters 
being  known  to  the  western  world.  It  is  calculated  that  from  five  to  six  hundred 
of  our  countrymen  engaged  in  their  peaceful  occupations  have  there  met  a  cruel 
death  in  consequence  of  these  dangerous  engines  of  war."    Higgins,  329. 

"  8  H.  C.  (1907),  I.  It  would  have  been  better  to  have  accepted  the  British 
proposal  to  forbid  the  use  of  unanchored  automatic  submarine  contact  mines 
altogether.    There  seems  to  be  no  means  of  effective  control  over  them. 

"There  is  no  certainty  that  floating  mines,  even  if  anchored  at  first,  will  not 
get  loose,  nor  even  much  probability  that  a  large  percentage  will  not  get  loose." 
2  Westlake,  322. 

The  Columbian  proposal  to  forbid  absolutely  the  emplojmiient  of  anchored 
mines,  except  as  a  means  of  defense,  failed  in  Committee  because  of  the  lack  of  an 
2  F 
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''4.  It  is  forbidden  to  lay  automatic  contact  mines  off  the 
coasts  and  ports  of  the  enemy,  with  the  sole  object  of  intercept- 
ing commercial  navigation  (Art.  2)."  ** 

424.  Necessary  Precautions.  —  '^  When  anchored  automatic 
contact  mines  are  employed,  every  possible  precaution  must  be 
taken  for  the  security  of  peaceful  navigation. 

''  The  belligerents  undertake  to  provide,  as  far  as  possible, 
that  these  mines  become  harmless  after  a  limited  time  has 
elapsed,  and,  should  they  cease  to  be  under  surveillance,  to 
notify  the  danger  zones  as  soon  as  military  exigencies  permit, 
by  a  notice  to  mariners,  which  must  also  be  communicated 
to   the   Governments   through   the   diplomatic   channel  (Art. 

3)."» 

425.  Duties  of  Neutral  Powers.  —  "  Neutral  Powers  which 

lay  automatic  mines  off  their  coasts  must  observe  the  same  rules 
and  take  the  same  precautions  as  are  imposed  on  belligerents. 

"  The  neutral  Powers  must  give  notice  to  mariners  in  advance 
of  the  places  where  automatic  contact  mines  have  been  laid. 
This  notice  must  be  communicated  at  once  to  the  Governments 
through  the  diplomatic  channel  (Art.  4)."  •• 

426.  Duties  of  Belligerents  at  the  Close  of  the  War.  —  "  At 
the  close  of  the  war,  the  Contracting  Powers  undertake  to  do 

absolute  majority.  The  vote  stood  sixteen  for  and  fifteen  against,  with  six  absten- 
tions. The  objection  was  based  on  the  difficulty  of  distinguishing  between  attack 
and  defense.    See  Higgins,  338. 

**  8  H.  C.  (1907) ,  2.  It  will  be  readily  seen  that  the  insertion  of  the  word  soU  ren- 
ders this  artide  largely  illusory.  All  attempts  to  limit  the  area  within  which  mines 
might  be  laid  failed.  Great  Britain  had  proposed  that  they  might  only  be  laid  in 
territorial  or  belligerent  waters,  excepting  that  "before  fortified  military  ports, 
however,  this  zone  may  be  extended  to  a  distance  of  ten  miles  from  shore  batteries, 
provided,  etc."    Higgins,  329-330. 

*'  Ibid.f  3.  This  article  is  also  largely  illusory.  There  is  no  definite  time  limit 
within  which  anchored  mines  are  to  become  harmless,  and  the  phrase  "militaiy 
exigencies"  may  cover  a  multitude  of  sins  of  omission. 

Arts.  I  and  3  were  further  weakened  by  the  following  provisions:  "The  Coa- 
tracting  Powers  which  do  not  at  present  own  perfected  mines  of  the  descriptioa 
contemplated  in  the  present  Convention,  and  which,  consequently,  could  not  at. 
present  carry  out  the  rules  laid  down  in  Articles  i  and  3,  imdertake  to  convert  the 
material  of  tiieir  mines  as  soon  as  possible  so  as  to  bring  it  into  conformity  with  tbe 
foregoing  requirements  (Art.  6)." 

**  Ibid.y  4.  The  limitation  of  the  marine  league  imposed  iqx>n  neutrals  in  the 
first  draft  Convention  was  suppressed.  A  Dutch  proposal  prohibiting  mine  Uyins 
in  straits  connecting  the  high  seas  was  also  suppressed,  though  the  right  of  innocent 
passage  is  generally  conceded. 
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their  utmost  to  remove  the  mmes  which  they  have  laid,  each 
Power  removing  its  own  mines. 

^'  As  regards  anchored  automatic  contact  mines  laid  by  one 
of  the  belligerents  off  the  coast  of  the  other,  their  position 
must  be  notified  to  the  other  party  by  the  Power  which  laid 
them,  and  each  Power  must  proceed  with  the  least  possible  delay 
to  remove  the  mines  in  its  own  waters  (Art.  5)."  ^ 

"  Ibid.f  5.  The  Convention  was  concluded  for  seven  years  (Art.  zo),  and  the 
Contracting  Powers  agreed  to  reopen  the  question  of  the  employment  of  automatic 
contact  mines  six  months  before  the  expiry  of  this  period  in  the  event  of  the  question 
not  having  been  ahready  taken  up  and  settled  by  the  Third  Peace  Conference 
(Art.  12). 

The  main  defect  of  this  Convention  is  its  failure  to  prohibit  the  laying  of  mines, 
floating  or  anchored,  on  the  high  seas  with  such  exceptions  as  might  be  deemed 
absolutely  necessary.  Belligerents  should  be  forbidden  to  place  mines  off  the 
coasts  of  the  enemy  for  all  purposes  of  commercial  blockade,  though  they  might 
well  be  permitted  to  use  them  for  the  protection  of  their  own  coasts  even  beyond 
the  three-mile  limit  in  certain  cases. 

The  Convention  is  clearly  inadequate  as  a  means  of  protecting  neutral  shipping, 
and  neutrals  have  a  right  to  such  protection,  at  least  on  the  high  seas  —  the  common 
international  highway  —  and  in  narrow  straits  through  which  they  have  the  right 
of  innocent  passage. 

The  Convention  has  been  signed  or  ratified  by  all  the  Powers  represented  at 
the  Conference  excepting  China,  Spain,  Montenegro,  Portugal,  Russia,  and  Sweden. 
France  and  Germany  made  reservations  as  to  Article  2.  In  signing  the  Convention, 
Great  Britain  made  the  following  general  reservation:  ''The  mere  fact  that  the 
said  Convention  does  not  prohibit  a  particular  act  or  proceeding  must  not  be  held  to 
debar  His  Britannic  Majesty's  Government  from  contesting  its  legitimacy." 
Turkey  also  made  certain  reservations  respecting  Arts,  i,  3,  and  6. 

The  Institute  of  International  Law  at  Ghent,  in  1906,  and  again  at  Paris,  in  1910, 
condemned  the  laying  of  mines,  whether  fixed  or  floating,  on  the  high  seas.  But  in 
other  respects  the  rules  of  the  Institute  are  not  much  in  advance  of  those  of  the 
Hague  Conference.  Art.  4  is,  however,  an  improvement.  It  interdicts  the  block- 
ade of  the  ports  or  coasts  of  the  enemy  by  means  of  automatic  contact  mines, 
though  it  authorizes  them  for  naval  or  military,  i.e.  strategic,  ends.  For  a  good 
criticism  of  the  rules  of  the  Institute,  see  Dupuls,  mt7R.D.I.  P.  (1910),  597  fl. 

At  Madrid  in  191 1  the  Institute  adopted  some  additional  articles,  but  they  have 
no  great  importance.     24  Annuaire,  302. 

On  the  Eighth  Hague  Convention  and  Submarine  Mines  generally,  see  *  21  Annuaire 
(1906),  88  ff.  and  330  ff.;  22  Annuaire  (1908),  222-227;  23  Ibid,  (i9io)»  180  ff- 
and  440 ff. ;  24  Annuaire  (191 1),  301  f . ;  Barclay,  Problems,  etc.,  59  ff.,  158 ;  Bonfils 
(Fauchille),  No.  1273 ;  Bordwell,  280-282 ;  Bustamante  y  Sirven,  ch.  13 ;  *  Dupuls, 
Le  droit  de  la  guerre  mar.  (1911),  ch.  13;  /Wi.,  in  14,  16,  and  17  R.  D.  I.  P. 
(1907,  1909,  and  1910),  381-386,  162-163,  Mi<l  597-607  respectively;  *Hershey, 
124-135;  *  Higgins,  322-345 ;  *  Lawrence,  Principles  (4th  ed.),  §  203;  Ibid., 
War  and  Neutrality  (2d  ed.),  94  ff.;  Ibid.,  Int.  Problems,  121,  162,  190,  199; 
L6monon,  472-502 ;  Martitz,  in  23  Proceedings  of  Int.  Law  Assoc.  (1907) ;  2  Oppen- 
heim,  §  182 ;  Rochall,  Die  Frage  der  Minen  (1910) ;  Schticking,  in  16  Zeitschrift  fUr 
hU. Priv. u,  Stafrecht  (1906),  121  ff. ;  i  Scott, 576-58? ;  Stockton, mi  A.  J.  (1908), 
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6.    BOMBAKDHENT   BY   NavAL   FoRCES 

427.  Hague  Rules  regulating  Naval  Bombardment.  —  Bom- 
baxdinent  by  naval  forces  presents  much  that  is  analogous 
to  bombardment  by  land  troops.^  On  this  subject  the  Hague 
Conference  of  1907  formulated  the  following  rules : 

"  The  bombardment  by  naval  forces  of  undefended  ports, 
towns,  villages,  dwellings,  or  buildings,  is  forbidden  .** 

"  A  place  cannot  be  bombarded  solely  because  automatic  sub- 
marine contact  mines  are  anchored  off  the  harbor  (Art.  i)."  ^ 

^'  Military  works,  military  or  naval  establishments,  depdts  of 
arms  or  war  material,  workshops,  or  plants  which  could  be  utilized 
for  the  needs  of  the  hostile  fleet  or  army,  and  ships  of  war  in  the 
harbor,  are  not,  however,  included  in  this  prohibition.  The 
commander  of  a  naval  force  may  destroy  them  by  artillery,  after 
a  summons  followed  by  a  reasonable  interval  of  time,  if  aU  other 
means  are  impossible,  and  when  the  local  authorities  have  not 
themselves  destroyed  them  within  the  time  fixed. 

''  He  incurs  no  responsibility  for  any  imavoidable  damage 
which  may  be  caused  by  a  bombardment  under  such  circum- 
stances. 

*^  If  for  military  reasons,  inmiediate  action  is  necessary,  and 
no  delay  can  be  allowed  to  the  enemy,  it  is  nevertheless  imder- 
stood  that  the  prohibition  to  bombard  the  undefended  town  holds 
good,  as  in  the  case  given  in  paragraph  i ,  and  that  the  commander 

276-284;   *2  Westlake,  322-326;   *  International  Law  Topics   (1905),  147-153; 
Ibid.  (1908),  98-113. 

"  C/.  supra,  §  382. 

••  CJ.  H.  R.  (1907),  25.  The  all-inclusive  phrase,  by  any  means  whatever,  wfaidi 
was  especially  directed  against  certain  much-feared  practices  of  atrial  warfare 
on  land,  inserted  in  H.  R.,  25  (see  supra,  §  382),  was  omitted  in  9  H. 
C,  I. 

"The  meaning  of  the  term  'undefended'  engaged  the  attention  of  the  Committee, 
but  owing  to  the  difficulty  of  distinguishing  between  the  defense  of  a  coast  and  of 
a  town  near  the  coast,  no  definition  was  attempted/'    Higgins,  354. 

*^  9  H.  C.  (1907),  I.  The  second  paragraph  of  this  article  was  strongly  opposed 
by  Great  Britain,  Germany,  France,  and  Japan,  who  entered  reservations  respecting 
this  rule.  Their  attitude  is  approved  by  Westlake  (II,  315).  He  says:  "They 
were  right.  A  place  cannot  be  deemed  undefended  when  means  are  taken  to  pre- 
vent an  enemy  from  occupying  it.  The  price  of  immunity  from  bombardment 
is  that  the  place  shall  be  left  open  to  the  enemy  to  enter."  Cf.  BordweU,  289, 
Lawrence  (4th  ed.),  p.  543,  and  Higgins,  954,  to  the  same  effect 
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shall  take  all  due  measures  in  order  that  the  town  may  suffer  as 
little  harm  as  possible  (Art.  2)."  ^ 

^'  After  due  notice  has  been  given,  the  bombardment  of  un- 
defended ports,  towns,  villages,  dwellings,  or  buildings  may  be 
commenced,  if  the  local  authorities,  on  a  formal  summons  being 
made  to  them,  decline  to  comply  with  requisitions  for  provisions 
or  supplies  necessary  for  the  immediate  use  of  the  naval  force 
before  the  place  in  question. 

"  These  requisitions  shall  be  proportional  to  the  resources  of 
the  place.  They  shall  be  demanded  in  the  name  of  the  com- 
mander of  the  said  naval  force,  and  they  shall,  as  far  as  possible, 
be  paid  for  in  ready  money ;  if  not,  their  receipt  shall  be  acknow- 
ledged (Art.  3)."  « 

"  The  bombardment  of  undefended  ports,  towns,  villages, 
dwellings,  or  buildings,  for  the  non-payment  of  money  contribu- 
tions, is  forbidden  (Art.  4)."  ^ 

"  In  bombardment  by  naval  forces  all  necessary  measxires 
should  be  taken  by  the  commander  to  spare  as  far  as  possible 
buildings  devoted  to  public  worship,  art,  science  or  charitable 
purposes,  historic  monuments,  hospitals  and  places  where  the 
sick  and  wounded  are  collected,  provided  they  are  not  used  at  the 
same  time  for  military  purposes. 

"  It  is  the  duty  of  the  inhabitants  to  indicate  such  moniunents, 
buildings,  or  places  by  visible  signs,  which  shall  consist  of  large 
stiff  rectangular  panels,  divided  diagonally  into  two  colored 
triangular  portions,  the  upper  portion  black,  the  lower  portion 
white  (Art.  s).''^ 

"  Unless  military  exigencies  do  not  permit  it,  the  commander 
of  an  attacking  naval  force  must,  before  commencing  the  bom- 
bardment, do  all  in  his  power  to  warn  the  authorities  (Art.  6)."  ^ 

^  9  H.  C,  2.  Arts.  2  and  3  furnish  exceptions  to  Art.  i.  ''This  article  might, 
and  probaby  will,  be  held  to  confer  a  right  on  a  commander  to  destroy  by  bombard- 
ment railway  stations,  bridges,  entrep6ts,  coal,  stocks,  whether  belonging  to  public 
authorities  or  private  persons."    Higgins,  355. 

**/&«/.,  3.  C/.  H.  R.,  42.  As  pointed  out  by  Higgins  (pp.  355-356),  the  punish- 
ment herein  provided  for  a  failure  promptly  to  comply  with  a  request  for  requisi- 
tions seems  excessive.  It  would  be  more  humane  to  follow  the  suggestion  of  Hall 
(6th  ed.,  p.  430)  to  land  a  naval  force  and  proceed  as  in  the  case  of  warfare  on  land. 

*  Ibid,f  4.  This  article  finally  disposes  of  the  outrageous  claim  urged  in  some 
quarters  that  the  exaction  of  ransom  from  coast  towns  or  cities  is  permissible. 

«/Wrf.,  5.    C/.H.  R.,  27.  ^  Ibid.,  6,    C/.  H.  R.,  26. 
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"  It  is  forbidden  to  give  over  to  pillage  a  town  or  place,  even 
when  taken  by  assault."  ^ 

7.   Captube  op  Enemy  Goods  and  Vessels  and  Treat- 
ment OF  Prizes 

428.  Seizure  of  Enemy  Vessels.  —  One  of  the  most  impor- 
tant means  of  maritime  warfare  is  the  attack  upon  and  seizure  of 
enemy  vessels  and  the  confiscation  of  enemy  goods  found  on  such 
vessels.  All  public  vessels  belonging  to  the  enemy  (especially 
warships)  are  subject  to  attack,  seizure,  or  destruction  by  a 
belligerent  man-of-war  on  the  high  seas  or  within  the  territorial 
waters  of  either  belligerent.  Enemy  merchantmen  can  only  be 
attacked  if  they  refuse  to  submit  to  visit  after  having  been  duly 
signalled.*^ 

429.  How  Seizure  is  EfiFected.  —  Seizure  of  an  enemy  mer- 
chantman is  usually  effected  by  sending  an  officer  and  a  portion 
of  the  crew  of  the  attacking  ship  on  board  the  captured  vessel.* 
She  is  then,  as  a  rule,  taken  to  a  Prize  Court  of  the  captor  and 
adjudicated  upon.** 

430.  Destruction  of  Enemy  Prizes.  —  Enemy  prizes  may  be 
directly  appropriated,  sold,  or  destroyed  for  exceptional  reasons, 

^  9  H.  C,  7.  Cf,  H.  R.,  28.  With  several  exceptions  indicated  above,  this  Con- 
vention must  be  pronounced  satisfactory.  It  has  been  signed  or  adhered  to  by  all 
the  Powers  represented  at  the  Conference  except  Spain. 

On  the  NifUh  Convention  and  Naval  Bombardments^  see  especially:  3  Acies  et 
doc.  de  la  dieuxUme  con}.^  passim;  *is  Annuaire  (1896),  145-151,  309-315; 
Barclay,  Problems,  etc.,  51-52;  Bonfils  (Fauchille),No.  1277;  Bordwell,  288-291; 
Bustamante  y  Sirven,  di.  16 ;  *  Dupuis,  Le  droit  de  la  guerre  maritime  (1899),  Nos. 
67-72;  /Wrf.,  (191 1),  Nos.  42-47;  Hall  (6th  ed.)}  429-430;  Hershey,  311-316  (see 
note  on  pp.  312-315  for  citations  from  the  authorities) ;  *  Holland,  Studies,  96  S. ; 
Lawrence,  Principles  (4th  ed.),  §  204,  pp.  541-543;  Ibid.,  Int.  Problems.,  etc., 
119  flf. ;  L^onon,  503-525 ;  *  7  Moore f  Digest,  §§  1166-1174;  2  Oppenheim,  §  213; 

1  Scott,  587-598,  or  2  A.  J,  (1908),  285  ff.;  ♦Stockton's  NawU  War  Code,  Art.  4; 

2  Westlake,  315-317. 

^^  Most  publicists  contend  that  it  is  permissible  for  a  man-of  war  to  use  a  false 
flag :  (i)  in  approaching  an  enemy  vessel  for  the  purpose  of  drawing  it  into  action ; 
(2)  when  chasing  an  enemy  ship ;  and  (3)  when  attempting  to  escape.  But  it  is 
agreed  that  she  must  fly  her  nation's  flag  before  beginning  the  attack.  2  Oppen- 
heim, §  211.    For  citation  of  authorities  see  Ibid.,  note  on  p.  217. 

^  If  this  is  impracticable,  the  captor  orders  the  captured  vessel  to  lower  her 
flag  and  follow  a  prescribed  course. 

^  On  the  Origin  of  Prize  Courts,  see  especially :  2  Oppenheim,  §  192 ;  ♦  2  Twis% 
§§  74~75;  &Ad  3  Westlake,  pp.  122  ff. 
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such  as  unseaworthiness,  the  presence  on  board  of  infectious  or 
contagious  disease,  stress  of  weather,  serious  danger  of  recapture, 
shortage  of  coal,  lack  of  a  prize  crew,  or  serious  danger  to  the 
success  of  military  operations.**^  If  the  destruction  itself  be 
lawful,  it  would  seem  that  the  neutral  owners  of  goods  thus 
destroyed  must  not  expect  the  payment  of  indemnity.*^ 

431.  Recapture.  —  In  case  of  recapture  at  sea,  the  vessels  and 
other  property  recaptured  from  the  enemy  are  usually  restored 
to  the  original  owners  on  the  analogy  of  the  Roman  jus  postH- 
minii,  which  restored  to  persons  and  things  their  original  status 
upon  rescue  from  the  power  of  the  enemy.  The  mode  and 
conditions  of  restoration  are  determined  by  Municipal  Law, 

^  See  Project  for  the  Intemational  Regulation  of  Maritime  Prizes  adopted  by 
the  Institute  of  Int.  Law  (1882-1887)  i  Art.  50  in  Tableau,  etc.,  p.  205  f .,  or  gAnnuaire, 
228;  Russian  Prize  Regulations  (1895),  Art.  21;  Japanese  Regulations  (1904), 
Art.  91 ;  Holland's  Manual  of  Prize  Law  (1888),  p.  86 ;  Stockton's  Naval  War  Code 
(1900),  Art.  50;  and  Instructions  issued  by  the  Navy  Department  of  the  United 
States  (1898),  General  Order  492.  The  student  will  find  these  various  articles  col- 
lected by  Wilson,  note  on  pp.  305-307. 

Great  Britain  only  peimits  destruction  in  case  the  vessel  is  not  in  a  condition  to 
be  sent  into  any  port  for  adjudication  or  if  the  Commander  b  unable  to  spare  a 
prize  crew.    Holland,  op,  cU.,  p.  86. 

The  Instructions  issued  by  ovur  Navy  Department  declare : 

'*The  titie  to  property  sdzed  as  prize  changes  only  by  the  decision  rendered  by 
the  prize  court.  But  if  the  vessel  itself  or  its  cargo  is  needed  for  immediate  public 
use,  it  may  be  converted  to  such  use ;  a  careful  inventory  and  appraisal  being  made 
by  impartial  persons  and  certified  to  by  the  prize  court. 

"If  there  are  controlling  reasons  why  vessels  may  not  be  sent  in  for  adjudica- 
tion, as  unseaworthiness,  the  existence  of  infectious  disease,  or  the  lack  of  a  prize 
crew,  they  may  be  appraised  and  sold ;  and  if  this  cannot  be  done,  they  may  be 
destroyed.  The  imminent  danger  of  recapture  would  justify  destruction,  if  there 
was  no  doubt  that  the  vessel  was  good  prize.  But  in  all  such  cases  all  the  papers 
and  other  testimony  shall  be  sent  to  the  prize  court  in  order  that  a  decree  may  be 
duly  entered."    7  Moore,  Digest,  p.  518;  and  Wilson,  304. 

The  case  of  the  destruction  of  enemy  prizes  should  be. carefully  distinguished 
from  that  of  neutral  prizes.  This  distinction  has  not  always  been  made.  Cf. 
infra, 

On  the  Destruction  of  Enemy  Prizes,  see  especially:  Atherley- Jones,  Commerce  in 
War,  528-531;  ♦Boeck,  Nos.  268-285;  Bonfils(Fauchille),  No.  141 5;  5  Calvo,  §§ 
3028-3034 ;  ♦  Dupuis  (1898),  Nos.  261-268 ;  Ihid.,  (1911),  No.  208 ;  *  Hall  (6th  ed.), 
452-455  and  notes;  Henhey,  156-159;  2  Kleen,  De  la  neutrality,  529-534;  Law- 
rence (4th  ed.),  §  191 ;  *  7  Moore,  Digest,  §  121 2 ;  2  Oppenheim,  §  194;  2  Westiake, 
318  ff.;  Wilson,  §  131. 

Cf,  references  on  DestrucHon  of  Neutral  Prizes,  infra,  p.  522. 

B^  At  least  it  was  so  held  by  the  French  Conseil  d*Etat  in  1870  in  the  cases  of  th« 
seizure  of  two  German  merchantmen.  See  5  Calvo,  §  3053;  Dupuis  (1899),  Na 
262;  Hall  (6th  ed.),  719-720;  and  2  Westiake,  318-319. 
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since,  according  to  International  Law,  the  title  to  the  recaptured 
vessel  or  property  is  really  vested  in  the  States  whose  forces 
have  made  the  recapture." 

432.  Disposition  of  Prizes.  —  After  a  prize  is  sold,  it  is  usually 
condemned,  and  the  whole  or  part  of  the  net  proceeds  divided 
among  the  officers  and  crew  of  the  vessel  which  made  the  capture." 

8.    Eneicy  Character  in  Naval  Warfase 

433.  Declaration  of  Paris.  —  The  Declaration  of  Paris  (1856) 
lays  down  the  following  important  rules  of  exemption  from  the 
right  of  capture  at  sea : 

"■  The  United  States  grants  restoration  to  the  original  owners  on  payment  of 
salvage  awarded  by  the  courts,  provided  the  recapture  is  effected  prior  to  condem- 
nation by  a  properly  constituted  enemy  prize  court.  France  adopted  the  twenty- 
four  rule  as  early  as  1584,  and  restores  on  the  payment  of  a  thirtieth  as  salvage  if  the 
capture  is  effected  within  twenty-four  hours  of  the  original  capture,  though  one 
tenth  is  demanded  if  a  longer  time  has  elapsed. 

The  most  liberal  rule  is  that  of  England.  The  Naval  Prize  Act  of  1864  (§  40) 
provides  that,  except  in  case  of  use  as  a  warship,  the  recaptured  vessel  shall  be  re- 
stored to  her  former  owner  on  payment  of  from  one  eighth  to  one  fourth  salvage  if  the 
recapture  has  been  effected  at  any  time  during  the  war.  Some  of  the  smaller 
States  follow  the  English  usage ;  others,  e.g.  Prussia,  follow  the  rule  of  the  Consolato 
del  Mare,  which  restored  the  vessel  to  the  original  owner  on  payment  of  a  reasonable 
salvage  in  case  of  recapture  before  it  had  been  taken  into  port  or  to  a  place  of  safety 
{infra  praesidia)  by  her  captors.  The  rule  adopted  by  the  United  States  would 
seem  to  be  the  most  reasonable. 

On  Recapture,  see  especially :  *  Atherley- Jones,  ch.  9 ;  *  De  Boeck,  Nos.  386- 
318;  Bonfils,  No.  141 6;  5  Calvo,  §§  3186-3226;  Davis  (3d  ed.),  366-368; 
•Dupuis  (1899),  Nos.  278-281;  ♦Hall  (6th  ed.),  456,  487-489;  •a  Halleck 
(Baker's  3d  ed.),  510-527;  *  Lawrence  (4th  ed.),  §  185;  *7  Moore,  §  1213; 
2  Oppenheim,  §  198;  Perels,  226-228;  *3  Phillimore,  Pt.  X,  ch.  6,  {§  403  ff.; 
2  Rivier,  357-359;  Scott,  Cases,  649-654;  Taylor,  §  559;  2  Westlake,  156-158; 
Wheaton,  §§  367  ff. ;  Woolsey,  §§  151-152.  See  Tableau,  p.  221,  for  rules  adopted 
by  the  Institute  of  Int.  Law. 

**  This  practice  is  still  followed  by  most  States,  but  was  abolished  by  the  United 
States  in  1899.    See  7  Moore,  Digest,  §  1248.    For  information  on  this  subject,  see 

*  Atherley- Jones,  560  ff. ;   Davis  (3d  ed.),  373;   Halleck  (Baker's  3d  ed.),  365  ff.; 

*  Holland,  Manual,  142  ff.,  for  the  British  Royal  Proclamation  as  to  distribution  of 
prize  money;  *7  Moore,  Digest,  §§  1 245-1 248,  for  former  distribution  of  prise 
money  in  the  United  States. 

At  the  Hague  Conference  of  1907  France  proposed  a  wish  that  States  still  exer- 
cising the  right  of  capture  should  suppress  the  shares  of  prize  money  assigned  to  the 
crews  of  the  capturing  ships ;  but,  though  adopted  in  committee  by  a  vote  of  six- 
teen against  four  and  fourteen  abstentions,  the  matter  was  dropped.     2  Westlake, 

313-314- 

For  a  select  Bibliography  on  Prize  Courts  and  Prize  Procedure^  see  infra,  p.  532. 
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'^  The  neutral  flag  covers  enemy's  goods,  with  the  exception 
of  contraband  of  war. 

**  Neutral  goods,  with  the  exception  of  contraband  of  war,  are 
not  liable  to  capture  under  enemy's  flag."" 

According  to  the  terms  of  this  Declaration,  with  the  exception 
of  contraband  goods,  neutral  goods  on  enemy  vessels  as  well  as 
enemy  goods  on  neutral  vessels  are,  generally  speaking,  exempt 
from  capture ;"  but  enemy  goods  found  on  board  enemy  vessels 
are  still  subject  to  capture.** 

**  Rules  a  and  3  of  the  DedaraHon  of  Pans.  These  rules  adopt  the  principle  of 
"  free  ships,  free  goods ''  without  its  supposed  corollary  "enemy  ships,  enemy  goods." 

On  the  Declaration^  see  especially  *  Higgins,  1-4.  See  Idem^  p.  i  for  select  bibli- 
ography.    Cf.  supra,  §  73. 

'*  Further  exceptions  to  these  rules  are  found  in  the  case  of  blockade  runners 
and  vessels  engaged  in  unneutral  service  or  hostile  aid.    See  infraf  chs.  32  and  34. 

^  There  is  at  present  a  powerful  movement,  championed  by  the  United  States, 
in  favor  of  the  adoption  of  the  principle  of  the  inviolability  or  total  inmiunity  from 
capture  of  private  unofifending  enemy  property  at  sea.  The  first  official  sanction  of 
the  abolition  of  this  remaining  form  of  "pillage"  or  "piracy"  is  found  in  the  treaty 
of  1785  negotiated  by  Franklin  between  Prussia  and  the  United  States.  In  1823 
John  Quincy  Adams,  then  Secretary  of  State,  proposed  exemption  of  private  prop- 
erty at  sea  to  Great  Britain,  France  and  Russia  —  a  proposition  which  Russia 
expressed  herself  as  willing  to  accept  on  condition  that  ail  the  other  naval  Powers 
should  join  in  it.  When  our  Government  was  invited  to  give  its  adhesion  to  the 
Declaration  of  Paris  of  1856,  it  declined  to  do  so  unless  the  Declaration  should  be 
extended  to  include  this  exemption. 

The  principle  was  adopted  by  Italy  in  her  Marine  Code  of  1865  and  in  a  treaty 
with  the  United  States  in  187 1.  It  was  acted  upon  by  Prussia,  Austria,  and  Italy 
in  the  War  of  1866.  In  1904  the  Congress  of  the  United  States  adopted  a  resolution 
in  its  favor,  and  a  memorial  in  its  behalf  was  presented  by  the  American  delega- 
tion to  the  First  Hague  Conference.  At  the  Second  Hague  Conference  the  proposi- 
tion of  the  United  States  in  favor  of  immunity  of  private  unoffending  enemy  prop- 
erty from  capture  at  sea  received  twenty-one  yeas  and  eleven  nays,  with  twelve 
States  abstaining  or  not  voting.  Since  the  opposition  included  such  great  mari- 
time Powers  as  Great  Britain,  France,  Russia,  and  Japan,  the  proposal  was  con- 
sidered lost. 

The  continued  championship  of  this  cause  by  the  United  States  is  all  the  more 
creditable  from  the  fact  that,  in  view  of  the  strength  of  our  navy  and  the  small 
size  of  our  merchant  marine,  it  is  somewhat  doubtful  whether  our  purely  material 
interests  lie  in  this  direction. 

The  interests  of  Great  Britain  with  her  powerful  navy  and  enormous  carrying 
trade  are  more  difficult  to  determine.  They  seem  almost  equally  balanced,  with  the 
heavier  weight  inclining  toward  immunity. 

Statesmen  and  international  jurists  appear  to  be  equally  divided  in  their  opinions 
as  to  the  desirability  of  this  innovation.  On  the  Continent  of  Europe  there  seems  to 
be  a  preponderance  of  opinion  in  favor  of  it ;  but  in  England  the  weight  of  authority 
and  public  opinion  still  appears  to  be  strongly  opposed,  though  there  is  a  great  and 
growing  sentiment  in  its  favor.    Among  statesmen  and  publicists  favoring  immunity 
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434.  Tests  of  Enemy  Character.  —  In  international  practice 
there  are  applied  two  widely  divergent  criterions  or  tests  of  enemy 

might  be  cited :  J.  Q.  Adams,  Atheriey-Jones,  Bazfooea,  Von  Bar,  Bluntsdili,  De 
Boeck,  Bonfils,  Bulmerincq,  Butler,  Calvo,  Cauchy,  Choate,  Cobden,  Desjaidins, 
Despagnet,  Dudley  Field,  Fiore,  Hamilton  Flah,  Foster,  G«ffcken,  Gessner,  HaJl, 
Heffter,  Holzendorff,  De  Laveleye,  T.  J.  Lawrence,  Lord  Lordi>um,  De  MaUy, 
Maine,  Mandni,  F.  de  Martens,  Masa6,  Marcy,  President  McKinley,  President 
Monroe,  Napoleon  I,  Neumann,  Nys,  Pied^liivre,  Perels,  Pinheiro-Ferreira,  de 
Beer  Poortugael,  Pnuiier-Fod6r6,  Rivier,  Rolin-Jacquemyns,  White,  Wehbeiig, 
Woolsey,  and  the  majority  of  the  members  of  the  Institute  of  International  Law  in 
1875,  iS77>  ^^^  1BS2.    (See  Tableau,  190-192  and  196.) 

Among  those  opposed  to  immunity  might  be  dted :  Admiral  Aube,  Bentwich, 
Bowles,  Bynkerschoek,  Dana,  Funck-Brentano  et  Sord,  Grotius,  Hall,  Halleck, 
Harcourt,  HautefeuiUe,  Holland,  Kent,  Latifi,  Lorimer,  Mahan,  Manning,  Oppen- 
beim,  Ortolan,  Lord  Palmerston,  Phillimore.  Pillet,  Pistoye  et  Duverdy,  Renault, 
Rdpcke,  Lord  Salisbury,  Sir  Wm.  Scott,  Admiral  Stockton,  Testa,  Twiss,  Vattel, 
Westlake,  Wheaton,  Wildman,  Wilson. 

Lack  of  space  permits  anything  like  an  adequate  discussion  of  this  interesting 
and  important  subject.  The  aiguments  of  the  advocates  of  immunity  rest  mainly 
upon  considerations  of  humanity,  progress,  and  the  conunerdal  interests  of 
neutrals,  if  not  of  the  belligerents  themselves.  They  also  urge  that  war  is  essen- 
tially or  exclusively  a  relation  between  States,  point  to  the  analogies  or 
resemblances  between  land  and  maritime  warfare,  claim  that  immunity  would 
constitute  an  important  step  toward  the  limitation  of  war,  and  deny  that  one  of 
the  main  objects  of  maritime  warfare  is  the  destruction  of  the  enemy's  commerce. 

The  opponents  of  immunity,  speaking  generally,  claim  that  war  is  a  relation 
between  individuals  as  well  as  States,  minimize  the  resemblances  and  emphasize 
the  differences  between  land  and  naval  warfare,  deny  that  the  abolition  of  the  cap- 
ture of  private  unoffending  enemy  property  would  tend  to  lessen  the  number  or 
duration  of  wars,  and  urge  that  the  destruction  of  the  enemy's  commeroe  is  an 
essential  aim  of  modem  warfare. 

Some  of  the  more  recent  authorities  deem  it  necessary  to  preserve  the  right  of 
capture  in  order  to  "deprive  the  enemy  of  important  resources,  both  of  ships  which 
might  be  available  as  transports  or  for  purposes  of  supply;  and  of  men  who  might 
render  service  on  board  ships  so  employed  or  in  the  fighting  navy.  ..."     2  Westlake, 

130- 

But  according  to  11  H.  C,  6  (see  supra,  §§  406  ff.),  crews  of  captured  enemy  mer- 
chantmen are  no  longer  to  be  made  prisoners  of  war  on  condition,  etc,  and  enemy 
vessels  adapted  or  available  for  use  as  transports  or  for  supply  might  be  excepted  from 
the  rule  of  non-capture.  In  any  case  it  is  difficult  to  see  why  it  is  necessary  to  confis- 
cate either  the  vessel  or  the  goods  in  the  case  of  such  merchantmen  as  may  have 
been  captured  from  a  sense  of  military  precaution  or  necessity.  Sequestration  or  pre- 
emption would  surely  be  sufficient  in  such  cases.  A  fuller  agreement  as  to  the  con- 
ditions under  which  merchantmen  may  be  converted  into  warships  in  time  of  war 
would  also  materially  assist  in  the  solution  of  this  problem,  which  is  not  so  difficult 
as  it  is  made  to  appear. 

It  is  also  feared  that  the  abolition  of  capture  would  lead  to  a  straining  of  the  laws 
of  blockade  and  contraband.  It  may  be  admitted  that  there  is  some  danger  of  thisy 
but  it  is  the  business  of  statesmen  and  governments  to  prevent  such  a  result. 

For  arguments  pro  and  con  on  the  Abolition  of  the  Capture  of  Private  Unof  ending 
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character.  France  and  some  of  the  other  European  States  ^^ 
apply  the  test  of  political  nationality.  The  Anglo-American 
system,  widch  is  also  applied  in  a  somewhat  modified  form  by 
Japan,  makes  enemy  or  neutral  character  in  maritime  warfare 
depend  upon  commercial  or  trade  domicile." 

Property  al  Sea,  see  espedally :  Baiday,  Problems,  etc,  63-70,  x 7^-1 79;  Bentwich, 
War  and  Property  al  Sea  (1907),  84-96 ;  Bluotschli,  in  9  and  10  R.  D,  /.,  508  ff.  and 
60  ff. ;  *  De  Boeck,  Nos.  381  ff.;  *  Bonfils  (FaucfaiUe),  Nos.  1 299-1338;  Butler,  in 
x68  No.  Am.  Rat.  (1899),  54>  ff*;  4  Calvo,  §}  2294-2410;  *Choate,  in  American 
Addresses,  1-24;  C<>bbett,  in  Mahan's  Neglected  Aspects  of  War,  117  ff. ;  Despagnet, 
Nos.  643-645;  Dupuis,  Le  droit  de  la  guerre  maritime  (1899),  Nos.  24  ff.;  Ibid., 
(191 1), Nos.  25  ff.;  3  Fiore,  Nos.  1399-1413;  Fromagoet,  in  2  Scott,  701-704;  Hall 
(6th  ed.),  437-444;  Ibid.,  in  26  Contemp.  Rev.  (1875),  737  ^-i  Holls,  Peace  Con" 
ference,  306-321 ;  *Latifi,  Effects  of  War  on  Property  (1909),  ch.  5;  *  Lawrence, 
Principles  (4th  ed.),  §  194;  Ibid.  (3d  ed.),  §  216;  *  Mahan,  in  Neglected  Aspects  of 
War  (1907),  157  ff.;  7  Moore,  Digest,  §  1198;  *2  Pied^Udvre,  Nos.  1x08-1116; 
*8  Pnuiier-Fod6r6,  Nos.  3066  ff.;  ROpke,  Das  SeebeuterulU  (1904);  Stockton,  in 
lA.J.  (1907),  930-943 ;  Wehbeig,  Das  BeiUerecht  (1909),  76  ff. ;  *  2  Westlake,  129- 
132 ;  Ibid.,  in  Latifi,  145  ff. ;  Ibid.,  my  R.  D.  I.,  678  ff.  For  Bibliographies,  see 
De  Boeck,  Bonfils,  Wehbeig,  etc. 

*^  *Le  Hardy  v.  La  VoUigeanU,  x  Pistoye  et  Duverdy,  321  and  Snow  Cases,  337* 
In  this  leading  case  it  was  held  that  a  neutral  merchant  domiciled  in  a  belligerent 
country  does  not  acquire  a  belligerent  character,  and  that  his  property  at  sea  is  to 
be  regarded  as  neutral. 

^  For  the  leading  cases  on  Commercial  Domicile,  see  Scott,  585-607,  or  Snow, 
315-336.   For  BibliogTa{^y  see  supra,  p.  273. 

It  should  be  noted  that  the  tests  for  determining  commercial  or  trade  domicile 
in  war  are  not  quite  the  same  as  those  for  determining  ordinary  or  dvil  domicile 
based  purely  on  residence.  For  the  distinction  between  Civil  and  Commercial 
Domicile,  see  Dicey,  Conflict  of  Laws,  737. 

''Residence  in  a  neutral  country  will  not  protect  [a  merchant's]  share  in  a  house 
established  in  the  enemy's  country,  though  residence  in  the  enemy's  country  will 
condemn  his  share  in  a  house  established  in  a  neutral  country."  Wheaton,  §  335. 
Indeed,  Lord  Stowell  held  that  a  merchant  might  have  several  trade  domiciles,  and 
the  property  of  nationals  has  been  ruthlessly  confiscated  by  English  and  American 
courts  because  of  its  hostile  origin. 

The  memorandum  setting  forth  the  views  of  the  British  Government  for  the  bene- 
fit of  the  London  Conference  of  1909  gives  the  following  stmmiary  of  the  Anglo- 
American  doctrine: 

"  I.  The  principle  adopted  by  the  British  Courts  has  been  to  treat  the  domicile 
of  the  owner  as  the  dominant  factor  in  deciding  whether  property  captured  in 
time  of  war  is  enemy  property ;  but  for  this  purpose  the  principle  is  not  limited 
in  all  respects  to  the  domicile  of  origin  or  residence,  and  is  applied  in  the  following 
way: 

"  (a)  A  person  domiciled  in  a  neutral  country,  but  having  a  house  of  trade  in  an 
enemy  country  is  deemed  to  acquire  a  commercial  domicile  in  the  enemy  country 
in  respect  of  transactions  originating  there;  but  the  other  property  of  sudi 
owner  is  not  affected  thereby. 

"  (b)  A  commercial  domicile  not  being  the  domicile  of  nationality  is  terminated 
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435.  Rules  Respecting  Enemy  Character  Adopted  by  the 
London  Conference  of  1909.  —  The  London  Naval  Conferoice 
which  met  in  1908-1909  discussed  this  subject  at  length,  but  was 
unable  to  come  to  any  agreement  beyond  these  general  rules : 

*'  Subject  to  the  provisions^  respecting  transfer  of  flag,  the 
neutral  or  enemy  character  of  a  vessel  is  determined  by  the 
flag  which  she  has  the  right  to  fly. 

"  The  case  where  a  neutral  vessel  is  engaged  in  a  trade  which  is 
reserved  in  time  of  peace,  remains  outside  the  scope  of,  and  is  in 
no  wise  affected  by,  this  rule  (Art.  57)."  •" 

"  The  neutral  or  enemy  character  of  goods  found  on  board 
an  enemy  vessel  is  determined  by  the  neutral  or  enemy  character 
of  the  owner  (Art.  58).''  ^ 

when  actual  stq>s  are  taken  bona  fide  to  abandon  such  domicQe  for  a  diffecent 
one  sine  anifno  reoertendi. 

''2.  This  principle  applies  equally  to  the  cases  of  an  individual,  a  partnership, 
or  a  corporation,  residence  in  the  two  latter  cases  being  understood  to  mean  the 
place  whence  the  business  is  controlled. 

"3.  In  the  case  of  a  partnership  where  one  or  more  of  the  partners  is  doniidled 
in  enemy  territory,  property  not  liable  to  be  seized  as  enemy  property  on  other 
grounds,  is  presumed  to  be  divided  proportionally  between  the  partners,  and  the 
share  attributed  to  a  partner  domiciled  in  enemy  territory  is  deemed  to  be  enemy 
property."    Parliamentary  Blue  Book,  Miscd.,  No.  4  (1909),  p.  ix. 

Much  of  the  law  of  domicile  as  applied  to  maritime  capture  is  or  should  be 
regarded  as  obsolete.  It  is  based  upon  the  antiquated  conception  of  war  as  a  hostile 
relation  between  individuals  as  well  as  States,  and  an  exaggerated  idea  of  the 
importance  of  the  capture  of  property  which  might  possibly  increase  the  enemy's 
resources.  It  is  an  illiberal  and  complicated  system  —  a  travesty  upon  justice 
supported  by  legal  casuistry.  Besides,  it  is  a  weak  and  ineffective  weapon  of  war- 
fare, and  has,  therefore,  no  military  justification. 

At  the  London  Conference  of  1909,  all  the  great  maritime  Powers  (including  Great 
Britain)  finally  ranged  themselves  on  the  side  of  the  principle  of  nationality  (with 
the  exception  practically  of  the  United  States),  thus  leaving  us  in  the  unenviable 
position  of  sole  champion  of  this  survival  of  Toryism  in  International  Law. 

*•  See  infra,  §  436. 

*^  D.  L.  (Declaration  of  London),  Art.  57.  The  first  paragraph  embodies  a 
recognized  principle  of  International  Law.  See  supra,  §  207.  The  second  refers  to 
the  famous  Rule  of  1756,  usually  regarded  as  obsolete.    See  supra,  §  65  n. 

For  the  text  of  these  rules  and  the  official  Report  to  the  Conference,  see  BSggins, 
560-561 ;  and  Int.  Law  Topics  of  the  Naval  War  College  (1910),  130  ff. 

^'Article  57  safeguards  the  provisions  respecting  transfer  of  flag,  as  to  which  it 
is  sufl&cient  to  refer  to  Articles  55  and  56  (see  infra,  §  436) ;  it  might  be  that  a  vessel 
would  really  have  the  right  to  fly  a  neutral  flag,  from  the  point  of  view  of  the  law  of 
the  country  to  which  she  claims  to  belong,  but  may  be  regarded  as  an  enemy  by  a 
belligerent,  because  the  transfer  in  virtue  of  whch  she  has  hoisted  the  neutral 
flag,  is  annulled  by  Article  55  or  by  Article  56."    Report,  op.  cit, 

'^  D.  L.,  58.    But  what  is  to  determine  the  neutral  or  enemy  character  of  the 
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^'If  the  neutral  character  of  goods  found  on  board  an 
enemy  vessel  is  not  proven,  they  are  presumed  to  be  enemy 
goods  (Art.  59)."" 

**  The  enemy  character  of  goods  on  board  an  enemy  vessel 
continues  until  they  reach  their  destination,  notwithstanding  an 
intervening  transfer  after  the  opening  of  hostilities  whUe  the 
goods  are  being  forwarded. 

"  If,  however,  prior  to  the  capture,  a  former  neutral  owner 
exercises,  on  the  bankruptcy  of  a  present  enemy  owner,  a  legal 
right  to  recover  the  goods,  they  regain  their  neutral  character 
(Art.  60)."  w 

436.  Transfer  to  Neutral  Flag.  —  ''  The  transfer  of  an  enemy 
vessel  to  a  neutral  flag,  effected  before  the  opening  of  hostilities, 
is  valid,  unless  it  is  proved  that  such  transfer  was  made  in  order 
to  evade  the  consequences  which  the  enemy  character  of  the  vessel 
would  involve.  There  is,  however,  a  presumption  that  the  trans- 
fer is  void  if  the  bill  of  sale  is  not  on  board  a  vessel  which  has  lost 
her  belligerent  nationality  less  than  sixty  days  before  the  opening 
of  hostilities.    Proof  to  the  contrary  is  admitted. 

**  There  is  absolute  presumption  of  the  validity  of  a  transfer 
effected  more  than  thirty  days  before  the  opening  of  hostilities 
if  it  is  absolute,  complete,  and  conforms  to  the  laws  of  the  coun- 
tries concerned,  and  if  its  effect  is  such  that  the  control  of  the 
vessel  and  the  profits  arising  from  her  employment  do  not  remain 

owner?  Is  it  domicile  or  nationality?  It  was  found  impossible  to  agree  on  this 
point,  the  maritime  Powers  being  about  equally  divided. 

An  unsuccessful  attempt  was  made  to  agree  upon  the  following  rules  as  a  com- 
promise: 

"The  neutral  or  enemy  character  of  goods  foimd  on  board  an  enemy  vessel  is 
determined  by  the  neutrs^  or  enemy  nationality  of  their  owner,  or,  in  case  of  lack 
of  nationality  or  of  double  nationality  (neutral  or  enemy)  of  the  owner,  by  his  domi- 
cile in  a  neutral  or  enemy  country. 

"The  goods  belonging  to  a  limited  liability  or  joint  stock  company  are,  however, 
considered  as  neutral  or  enemy  according  as  the  company  has  its  headquarters  in  a 
neutral  or  enemy  country." 

"  D.  L.,  59.  "Art.  59  enunciates  the  traditional  rule  according  to  which  goods 
found  on  board  an  enemy  vessel  are,  failing  proof  to  the  contrary,  presumed  to  be 
enemy  goods ;  this  is  merely  a  simple  presumption,  leaving  to  the  claimant  (not 
only)  the  right,  but  (also)  the  burden,  of  proving  his  rights."  Report  on  the 
Declaration  of  London,  in  Higgins,  605 ;  or  in  ItU,  Law  Topics  (1910),  135. 

"  D.  L.,  60.  "This  provision  contemplates  the  case  where  goods  which  were 
enemy  property  at  the  time  of  departure  have  been  the  subject  of  a  sale  or  transfer 
during  the  course  of  the  voyage.  .  .  ."    Report,  op  cit. 
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in  the  same  hands  as  before  the  transfer.  If,  however,  the  vessel 
lost  her  belligerent  nationality  less  than  sixty  days  before  the 
opening  of  hostilities,  and  if  the  bill  of  sale  is  not  on  board,  the 
capture  of   the  vessel  would   give  no  right  to  damages   (Art. 

55)-"  •* 
"  The  transfer  of  an  enemy  vessel  to  a  neutral  flag,  effected 

after  the  opening  of  hostilities,  is  void  unless  it  is  proved  that 

such  transfer  was  not  made  in  order  to  evade  the  consequences 

which  the  enemy  character  of  the  vessel  would  involve. 

"  There  is,  however,  absolute  presiunption  that  a  transfer  is 
void: 

''  (i)  If  the  transfer  has  been  made  during  a  voyage  or  in  a 
blockade  port. 

"  (2)   If  there  is  a  right  of  redemption  or  recovery. 

"  (3)  If  the  requirements  upon  which  the  right  to  fly  the  flag 
depends  according  to  the  laws  of  the  country  under  which  the 
vessel  is  sailing,  have  not  been  observed  (Art.  56)."  ^ 
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CHAPTER  XXVm 

ABRIAL  WARFARE 

Recent  inventions  in  modes  of  a&ial  transportation  and 
communication,  notably  by  means  of  the  aeroplane,  dirigible 
balloons,  and  wireless  telegraphy,  make  it  seem  necessary  (or  at 
least  desirable)  to  deal  separately  with  aerial  warfare. 

437.  Few  Positive  Rules  of  Atrial  Warfare. — Very  few  positive 
rules  or  principles  of  International  Law  applicable  to  this  field 
of  future  warfare  have  been  thus  far  developed.  The  rules  are 
largely  inferential  and  speculative  in  their  character,  and  are 
based  upon  generally  recognized  principles  or  analogous  practices 
in  land  or  naval  warfare. 

438 .  The  Hague  Declaration. — Many  of  the  States  represented 
at  the  Second  Hague  Peace  Conference  of  1907  agreed  to  "pro- 
hibit, far  a  period  extending  to  the  close  of  the  Third  Peace  Con- 
ference^ the  discharge  of  projectiles  and  explosives  from  balloons 
or  by  other  new  methods  of  a  similar  nature."^  But  this  "Dec- 
laration" was  only  signed  by  twenty-seven  States,  and  the 
Signatories  did  not  include  four  of  the  great  maritime  Powers.' 
It  cannot,  therefore,  be  regarded  as  an  integral  part  of  Interna- 
tional Law. 

439.  The  Hague  Regulations,  (a)  As  to  Bombardment  — 
The  only  positive  rule  of  International  Law  bearing  directiy 
on  the  subject  of  aerial  warfare  which  is  based  upon  convention 
is  found  in  the  Hague  Regulations  respecting  the  Laws  and 
Customs  of  War  on  Land : 

^  Cf,  the  Law  of  Airial  Space  in  Time  of  Peace,  supra,  ch.  15. 

^  I  H.  D.  (1907).    Higgins,  485-491.    See  select  Bibliography,  Ibid.,  p.  488. 

*  Viz.  Germany,  Italy,  Russia,  and  Japan.  The  remaining  non-Signatory 
Powers  were  Chile,  Denmark,  Spain,  Guatemala,  Mexico,  Montenegro,  Nicaragua 
(which  has  since  adhered),  Paraguay,  Roumania,  Servia,  Sweden,  and  Venesoda. 
It  should  be  noted  that  the  United  States  was  among  the  Signatories. 
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''The  attack  or  bombardment,  by  any  means  whatever,  of 
towns,  villages,  habitations,  or  buildings  which  are  not  defended 
is  forbidden  (Art.  25)."  * 

440.  (b)  On  Wireless  Telegraphy.  —  But  the  following  rules 
may  be  said  to  bear  indirectly  on  the  subject : 

"  Belligerents  are  also  forbidden :  (a)  To  erect  on  the  territory 
of  a  neutral  Power  a  wireless  telegraphy  station,  or  any  apparatus 
intended  to  serve  as  a  means  of  communication  with  belligerent 
forces  on  land  or  sea  ; 

"  (b)  To  use  any  installation  of  this  kind  established  by  them 
before  the  war  on  the  territory  of  a  neutral  Power  for  purely 
military  purposes,  and  which  has  not  been  opened  for  the  service 
of  public  messages  (Art.  3).*'  * 

"  A  neutral  Power  is  not  bound  to  forbid  or  restrict,  on  behalf  of 
belligerents,  the  use  of  telegraphic  or  telephonic  cables  or  wireless 
telegraphy  apparatus,  whether  belonging  to  it  or  to  companies  or 
private  individuals  (Art.  8)."  • 

441 .  The  Theater  of  Aerial  Warfare.  —  Though  there  are  no 
positive  or  conventional  rules  bearing  on  the  subject,  it  is  clear 
from  general  principles  or  analogous  customs  of  warfare  at  sea  or 
on  land  that  belligerents  have  the  right  of  waging  atrial  warfare 
in  the  aerial  space  surrounding  the  ocean  as  well  as  in  that  above 
their  own  territory  or  above  territory  imder  their  military 
occupation  (inducing  the  marginal  seas  bordering  on  such 
territory).  But  they  do  not  have  the  right  of  using  the  aerial 
space  surrounding  the  territory  of  neutral  States  (including  their 
marginal  waters)  for  military  purposes. 

*  H.  R.  (1907),  25.    Cf.  supra,  §  382. 

*  H.  C.  (1907),  3.  This  article  was  suggested  by  the  experiences  of  the  Russo- 
Japanese  War,  when  the  Russians  erected  a  receiving  station  at  Chefoo  in  China  for 
the  purpose  of  communicating  with  Port  Arthur  by  wireless  telegraphy.  See 
Her^ey,  122, 124,  266-267;  Higgins,  282-283,  291 ;  Lawrence,  War  and  NetUralUy 
(2nd  ed.),  213-220;  and  Scholtz,  DrahUose  Tdegraphie  u.  NeutraliUU,  13  ff. 

Art.  5  of  5  H.  C.  also  makes  it  obligatory  upon  neutrals  not  to  permit  such  acts 
on  its  territory. 

According  to  13  H.  C.  (1907),  5,  belligerents  are  particularly  forbidden  to  ''erect 
wireless  telegraphy  stations,  etc."  in  neutral  ports  or  waters.    CJ,  infra,  §  461. 

*  5  H.  C,  8.  Art.  9  adds :  "Every  restrictive  or  prohibitive  measure  taken  by 
a  neutral  Power  in  regard  to  the  matters  referred  to  in  Articles  7  and  8  must  be 
applied  impartially  by  it  to  the  belligerents. 

"The  neutral  Power  shall  see  to  it  that  the  same  obligation  is  observed  by  com- 
panies or  private  owners  of  telegraph  or  telephone  cables  or  of  wireless  telegraphy 
apparatus." 

20 


4SO      ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

442.  Restrictions  on  Neutrals.  —  It  is  also  reasonably  dear 
that  belligerents  have  the  right  of  forbidding  or  restricting  the 
access  to,  or  use  of,  the  aerial  space  above  belligerent  territory 
by  neutrals,  if  such  restriction  or  prohibition  is  deemed  necessary 
or  desirable  from  a  military  standpoint.^  They  have  probably 
also  the  right  to  impose  certain  restrictions  or  prohibitions  upon 
neutrals  above  the  high  seas  within  the  zone  or  theater  of  mili- 
tary operations.®  They  may  impose  appropriate  penalties  for 
the  violation  of  these  rules. 

443.  Some  Doubtful  Points. — Whether  the  so-called  inno- 
cent passage  of  public  belligerent  airships  through  neutral  aerial 
space  or  the  utilization  by  such  airships  of  neutral  territory  for 
such  relatively  innocent  purposes  as  repairs,  the  procuring  of 
necessary  supplies,  etc.,  is  permissible,  may  be  considered 
doubtful.*  It  is  also  doubtful  whether  the  custom  of  maritime 
warfare  permitting  the  capture  and  confiscation  of  unoffending 
private  enemy  property  on  enemy  vessels  applies  to  aerial  warfare, 
or  whether  such  property  is  exempt  from  seizure  except  for  a 
purely  military  purpose,  as  in  the  case  of  warfare  on  land.^ 

444.  Rights  of  Balloonists  and  Aeronauts.  —  Balloonists  and 
others  engaged  in  aerial  warfare,  at  least  if  properly  enrolled  and 
uniformed,  are  entitled  to  all  the  rights  and  privileges  of  lawful 
combatants.     If  captured,  they  should  be  treated  as  prisoners  of 

'  According  to  the  Declaration  of  London,  Art.  24,  ''  wireless  telegraphy  as 
also  balloons  and  flying  machines  and  their  distinctive  component  parts,  together 
with  accessories  and  articles  recognizable  as  intended  for  use  in  connection  with 
balloons  and  flying  machines  "  may  be  declared  conditional  contraband. 

Neutral  airships  would  appear  to  be  subject  to  the  rights  of  visit  and  search, 
and  liable  to  capture  for  carriage  of  contraband,  for  attempts  to  enter  a  blockaded 
port,  or  for  unneutral  services.  They  are  liable  to  the  appropriate  penalties  pre- 
scribed in  such  cases. 

^  "  Belligerents  may  prevent  the  emission  of  waves,  even  by  a  neutral  subject, 
upon  the  high  sea  within  the  zone  which  corresponds  to  the  sphere  of  action  of 
their  military  operations."  Art.  6  of  the  Regulations  on  Wireless  Telegraphy 
adopted  by  the  Institute  of  International  Law  in  1906.     21  Annuatre^  323. 

'  Total  prohibition  or  abstention  from  such  acts  would  be  the  preferable  solu- 
tion, as  being  more  in  accordance  with  the  principles  underlying  the  modem 
conception  of  neutral  obligations.  Cf.  infraj  §  445.  The  prohibition  would  not 
necessarily  apply  to  private  belligerent  airships. 

'<*  Here  again,  the  rules  governing  land  warfare  should  be  preferred.  The 
practice  of  pillage  or  the  taking  of  booty  in  maritime  warfare  is  a  mere  historic 
survival  with  no  real  justification  on  military  grounds.  There  seems  to  be  no 
good  reason  for  appl3ring  it  to  aSrial  warfare. 
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war ;  ^  if  kiUed,  sick,  or  wounded,  they  should  be  dealt  with  in 
accordance  with  the  provisions  of  the  Hague  and  Geneva  Con- 
ventions." 

BmUOORAPHT 

ASrkI  Warftre  or  The  Law  of  ASrial  Space  in  Time  of  War  (with  special 
reference  to  Balloons,  Aeroplanes,  and  Wireless  Telegraphy).  —  *  Boiden, 
in  i6  R.  D,  /.  P.  (1909),  261  flf. ;  *  Bonfils  (Fauchille),  Uv.  IV,  Nos.  1440, 
1442-1448 ;  *  Fauchille,  in  19  AnnuairCy  55-67 ;  Ibid.,  in  21  Annuaire,  76  ff. ; 
Heam,  Airships  in  Peace  and  War  (2nd  ed.,  1910) ;  Kausen,  Die  Radiotele^ 
graphic,  etc.  (1910),  75  flF. ;  Kebedgy,  in  36  R.  D.  I.  (1904),  445  flF. ;  M6rign- 
hac,  Les  lois  de  la  guerre  sur  terre  (1903),  197  fiF. ;  *  Meyer,  Die  Lujischifahrt 
in  kriegsrechUicher  Bedeutung  (1909) ;  Phillipson,  Two  Studies  in  Int.  Law 
(1908),  104  flF. ;  Philit,  La  guerre  airienne  (1910) ;  *  Rolland,  in  13  R.  D,  I.  P. 
(1906),  58  flf. ;  Schneeli,  Radioielegraphie  und  Volkerrecht  (1908),  §§  14-37  \ 
•Scholz,  DrahUose  Telegraphie  u  NetUraliUU  (1905);  i  Scott,  The  Hague 
Conferences,  649-654;  Int,  Law  Siiuatums  (1907),  138  ff.;  Ibid.  (191 1  and 
1912). 

For  fuller  Bibliographies,  see  Bonfils,  Kausen,  Meyer,  etc. 

u  These  statements  appear  necessary  in  view  of  a  diq;)08ition  shown  in  some 
quarters  to  treat  them  as  spies  upon  several  occasions. 

During  the  Franco-German  War  of  1870,  Prince  Bismarck  threatened  to  treat 
balloonists  crossing  the  German  lines  as  spies.    See  i  Quelle,  136. 

Early  in  1904  Admiral  Alezieff  also  threatened  to  treat  as  spies  correspondents 
on  board  neutral  vessels  "who  may  communicate  news  to  the  enemy  by  means 
of  improved  apparatus  not  yet  provided  for  by  existing  conventions,"  in  case  any 
such  "should  be  arrested  off  Kwan-tung  or  within  the  zone  of  operations  of  the 
Russian  fleet."  This  declaration,  which  was  communicated  to  the  Powers  by 
the  Russian  Government,  was  provoked  by  the  presence  in  the  Gulf  of  Pe-chi-li 
and  adjacent  waters  near  Port  Arthur  of  Mr.  Fraser,  a  London  Times  war  cor- 
respondent on  board  the  Chinese  dispatch  boat  Haimun  equipped  with  wireless 
telegraphy  apparatus.  His  disqpatches  were  sent  to  a  neutral  station  at  the  British 
port  of  Wei-hai-wei,  whence  they  were  transmitted  to  London. 

On  the  case  of  the  Haimun,  see  especially:  Fraser,  A  Modem  Campaign  (1905) ; 
Hershey,  115  ff. ;  Lawrence,  War  and  Neutrality  (2nd  ed.),  83  ff. ;  *  i  Rey,  368  ff. ; 
Int.  Law  Situations  (1907),  159  ff. 

The  Hague  Regulations  (Arts.  13  and  29)  include  "  newspaper  correspondents 
and  reporters  "  among  the  army  followers  entitled  to  treatment  of  prisoners  of 
war ;  and  expressly  exclude  ^'  individuals  in  balloons  to  deliver  dispatches,  etc." 
from  the  category  of  spies.    See  supra,  p.  398  n. 
^See  supra^  dba.  26  and  27,  passim. 


PART  VI 
THE  LAW  OF  NEUTRALITY 
CHAPTER  XXIX 

THE  NATURE,  HISTORICAL  DEVELOPMENT,  AND  THE  CHARAC- 
TERISTICS OR  FUNDAMENTAL  PRINCIPLES  OF  NEUTRALITT 

445.  Definition  and  Nature  of  Neutrality.  —  Neutrality  has 
been  well  defined  as  ''  the  condition  of  those  States  which  in 
time  of  war  take  no  part  in  the  contest,  but  continue  pacific 
intercourse  with  the  belligerents."  ^  It  consists  in  the  total 
abstention'  from  or  absolute  prohibition  of  certain  acts  (such  as 
the  sale  of  warships  or  the  fitting  and  sending  out  of  military  ex- 
|>editions'  to  aid  either  belligerent),  as  well  as  the  observance  of  a 
strict  impartiality  in  all  cases  where  indirect  assistance  or  sup- 
port is  still  permissible  (such  as  coaling  or  repair  of  belligerent 
warships  in  neutral  ports) .  It  also  involves  the  acquiescence  in 
or  tolerance  of  certain  acts  (such  as  the  exercise  of  the  rights  of 
visit  and  search)  by  the  belligerents. 

446.  Historical  Development  of  Neutrality.  —  The  Law  of 
Neutrality  can  scarcely  be  said  to  have  existed  in  anything  like 
its  modem  form  prior  to  the  close  of  the  eighteenth  century.* 

^  Lawrence,  Principles  (4th  ed.),  p.  473.  For  various  definitions  of  neutrality, 
see  4  Calvo,  §  2491 ;  and  8  P.-Fod6r6,  No.  3224. 

'  ''Neutrality  does  not  consist  in  the  mere  impartial  treatment  of  opposing 
belligerents,  but  in  the  entire  abstinence  from  any  direct  assistance  of  either  party 
in  his  warfare."    Walker,  Science,  etc.,  374. 

'  In  such  cases  a  State  is  bound  to  use  "due  diligence"  or  the  ''means  at  its 
disposal "  for  the  prevention  of  these  acts. 

*  The  very  idea  of  neutrality  as  a  principle  of  public  law  or  conduct  appears 
to  have  been  almost  unknown  to  the  nations  of  Antiquity  and  the  peoples  of  the 
Middle  Ages,  at  least  prior  to  the  publication  of  the  Consolato  del  Mare  in  1494; 
though,  as  Westlake  (II,  161)  observes,  "the  fact  of  neutrality"  must  be  as  old 
as  war  itself. 
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The  theory  of  neutral  rights  and  obligations  was  formulated  by 
Bynkershoek,  Hubner,  De  Martens,  and  Vattel  in  the  eighteenth 
century,  but  it  was  first  put  into  actual  practice  by  the  United 
States  during  the  Washington  administration.' 

Owing  to  the  outrageous  conduct  of  "  Citizen  "  Genfit,*  a 
newly  appointed  French  minister  who  arrived  in  the  United 
States  in  April,  1893,  in  fitting  out  privateers  and  otherwise 
violating  American  neutrality,  Jefferson,  then  Secretary  of  State, 
asserted  that  it  is  ^'  the  rigfU  of  every  nation  to  prohibit  acts  of 
sovereignty  from  being  exercised  by  any  other  within  its  limits, 
and  the  dtUy  of  a  neutral  nation  to  prohibit  such  as  would  injure 
one  of  the  warring  Powers."  ^ 

Even  Grotius  devotes  only  one  short  chiq)ter  (lib.  Ill,  cap.  17)  to  those  whom 
he  calls  medii.  The  gist  of  his  impracticable  doctrine  is  contained  in  a  single 
sentence:  ''It  is  the  duty  of  those  who  stand  apart  from  a  war  to  do  nothing 
which  may  strengthen  the  side  which  has  the  worse  cause  or  which  may  impede 
the  motions  of  him  who  is  carrying  on  a  just  war ;  and  in  a  doubtful  case,  to  act 
alike  to  both  sides,  in  permitting  transit,  in  supplying  provisions,  in  not  helping 
persons  beseiged.*' 

Bynkershoek  ,(in  1737)  called  neutrals  nonhostes,  though  Njrs  (see  3  Droit  int., 
559^560,  and  2  Etudes,  59)  has  traced  the  use  of  the  term  neutraliti  back  to  French 
edicts  and  treaties  belonging  to  the  dose  of  the  fifteenth  century.  It  appears 
rhat  the  first  publicist  to  use  the  word  '*  neutrality  "  was  Neumajrr  de  Ramsla  in 
'620. 

In  the  seventeenth  century  some  progress  was  made  in  the  regulation  of  the 
exercise  of  the  rights  of  visit  and  search,  as  also  in  the  law  governing  captures  for 
carriage  of  contraband  and  breach  of  blockade.  But  the  territorial  sovereignty 
of  neutral  waters  was  frequently  violated,  and  it  was  still  customary  to  pennit 
the  levy  of  troops  on  neutral  soil. 

The  principle  of  territorial  sovereignty  was  better  respected  in  the  eighteenth 
century;  but  it  was  still  regarded  as  permissible  for  a  State  remaining  neutral 
to  furnish  troops  to  a  belligerent  in  accordance  with  a  treaty  obligation,  and  levies 
of  troops  on  neutral  soil  apart  from  treaty  stipulations  were  not  severely  condemned. 

*  The  First  Armed  Neutrality  formed  by  Russia  in  1780  to  resist  the  maritime 
pretensions  of  England  was  an  important  step  in  this  direction,  but  its  principles 
were  soon  violated  even  by  Russia.    Cf.  supra,  §  65. 

^  M.  Gen^t  granted  commissions  to  American  citizens  who  fitted  out  privateers 
manned  with  Americans  in  American  ports  for  the  purpose  of  preying  on  British 
commerce.  He  also  set  up  Prize  Courts  (in  connection  with  French  Considates 
in  the  United  States)  which  proceeded  to  try  and  condemn  British  vessels  captured 
by  French  cruisers.  When  remonstrated  with.  Genet's  conduct  was  marked  by 
extreme  insolence. 

For  the  story  of  Genet's  controversy  with  the  Washington  administration,  see 
any  good  history  of  the  United  States.  See  especially  4  Moore,  §  639 ;  and  Dana, 
note  215  to  Wheaton,  536  ff. 

^  Jefferson  to  Gen6t,  June  5,  1793,  2  and  7  Moore's  Digest,  §§  224  and  1295. 
In  a  communication  to  Mr.  Morris,  United  States  Minister  to  France^  dated 
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Because  of  this  experience  and  the  acquittal  of  Gideon  Hen- 
field,"  who  had  been  indicted  for  cruising  in  one  of  the  privateers 
commissioned  by  Genfit,  Congress  passed  the  first  Neutrality 
Act  of  1794  —  a  law  which  was  strengthened  in  1818  in  conse- 
quence of  violations  of  American  neutrality  during  the  Spanish- 
American  wars  of  independence.*      Similar  so-called  "  Enlist- 

August  16,  1793,  Jefferson  thus  stated  the  "  principles  of  the  Law  of  Nations" 
relating  to  the  duties  of  neutral  nations : 

'^  That  a  neutral  nation  must,  in  all  things  relating  to  the  war,  observe  an  exact 
impartiality  toward  the  parties ;  that  favors  to  one  to  the  prejudice  of  the  other 
would  impart  a  fraudulent  neutrality,  of  which  no  nation  would  be  the  dupe; 
that  no  succor  should  be  given  to  either  unless  stipulated  by  treaty,  in  men,  arms, 
or  anything  else  directly  serving  for  war ;  that  the  right  of  raising  troops  hang 
one  of  the  rights  of  sovereignty,  and  consequently  appertaining  exclusively  to  the 
nation  itself,  no  foreign  power  or  person  can  levy  men  within  its  territory  with- 
out its  consent;  and  he  who  does  may  be  rightfully  and  severely  punished;  that 
if  the  United  States  have  a  right  to  refuse  the  permission  to  arm  vesseb  and  raise 
men  within  their  posts  and  territories,  they  are  bound  by  the  laws  of  neutrality 
to  exercise  that  right,  and  to  prohibit  such  armaments  and  enlistments." 
7  Moore,  §  1293,  pp.  880-881. 

«  Wharton's  State  Trials,  49. 

•  Rev.  St.,  §§  5281-5291  (U.  S.  Comp.  St.,  1901,  pp.  3599-3602). 

The  neutrality  Act  of  181 8  was  thus  summarized  in  President  Roosevelt's 
Neutrality  Proclamation  of  Feb.  11,  1904: 

"  I.  Accepting  and  exercising  a  commission  to  serve  either  of  the  said  bellig- 
erents by  land  or  by  sea  against  the  other  belligerent.  (The  phrase  used  throygh- 
out  the  Act  is  "  any  foreign  prince,  State,  colony,  district  or  people.") 

"  2.  Enlisting  or  entering  into  the  service  of  either  of  the  said  belligerents  as  a 
soldier,  or  as  a  marine,  or  seaman,  on  board  of  any  vessel  of  war,  letter  of 
marque,  or  privateer. 

"  3.  Hiring  or  retaining  another  person  to  enlist  or  enter  himself  in  the  ser- 
vice of  either  of  the  said  belligerents  as  a  soldier,  or  as  a  marine,  or  seaman  on 
board  of  any  vessel  of  war,  letter  of  marque,  or  privateer. 

**  4.  Hiring  another  person  to  go  beyond  the  limits  of  or  jurisdiction  of  the 
United  States  with  intent  to  be  enlisted  as  aforesaid. 

"  5.  Hiring  another  person  to  go  beyond  the  limits  of  the  United  States  with 
intent  to  be  entered  into  service  as  aforesaid. 

"  6.  Retaining  another  person  to  go  beyond  the  limits  of  the  United  States 
with  intent  to  be  enlisted  as  aforesaid. 

"  7.  Retaining  another  person  to  go  beyond  the  limits  of  the  United  States 
with  intent  to  be  entered  into  service  as  aforesaid. 

"  8.  Fitting  out  and  arming,  or  attempting  to  fit  out  and  arm,  or  procuring 
to  be  fitted  out  and  armed,  or  knowingly  being  concerned  in  the  furnishing,  fitting 
out,  or  arming  of  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall  be 
employed  in  the  service  of  either  of  the  said  belligerents. 

*'  9.  Issuing  or  delivering  a  commission  within  the  territory  or  jurisdiction  of 
the  United  States  for  any  ship  or  vessel  to  the  intent  that  she  may  be  employed 
as  aforesaid. 

"  10.   Increasing  or  augmenting,  or  procuring  to  be  increased  or  augmented. 
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ment"  Acts  were  passed  by  the  British  Parliament  in  1819 
and  1870.1® 

447.  General  Characteristics  or  Fundamental  Principles  of 
Neutrality.  —  The  following  may  be  regarded  as  general  charac- 
teristics or  fimdamental  principles  xmderlying  or  governing  the 
positive  rules  of  neutrality : 

(i)  War  being  ''  an  abnormal  or  exceptional  relation  between 
States,  the  presiunption,  even  in  time  of  warfare,  is  always  in 
favor  of  the  laws  of  peace,  and  therefore  of  the  rights  and  privileges 
of  neutrals  in  their  peaceful  relations  with  each  other  and  with 
belligerents.""  "Unless  proof  to  the  contrary  is  shown, 
neutral  States  and  their  subjects  are  free  to  do  in  time  of  war 
between  other  States  what  they  are  free  to  do  in  time  of  imiversal 
peace."  ^ 

(2)  An  independent  State  has  an  inalienable  right  to  remain 
neutral  in  a  war,  and  a  belligerent  is  bound  to  respect  this  neutral- 
ity, more  particularly  its  territorial  sovereignty.  The  belligerent 
has  a  corresponding  right  to  insist  that  the  neutral  State  observe 
and  enforce  its  neutral  obligations.^' 

or  knowingly  being  conceraed  in  increasing  or  augmenting,  the  force  of  any  ship 
of  war,  cruiser,  or  armed  vessel  in  the  service  of  either  of  the  said  belligerents,  or 
belonging  to  the  subjects  of  either,  by  adding  to  the  number  of  guns  of  such 
vessels,  or  by  changing  those  on  board  of  her  for  guns  of  a  larger  caliber,  or  by 
the  addition  thereto  of  any  equipment  solely  applicable  to  war. 

''11.  Beginning  or  setting  on  foot,  or  providing  or  preparing  the  means  for, 
any  military  expedition  or  enterprise  to  be  carried  on  from  the  territory  or  juris- 
diction of  the  United  States  against  the  territories  or  dominions  of  either  of  the 
said  belligerents. " 

Cited  from  U.  S.  Foreign  Rdations  (1904),  p.  32,  by  Wilson,  §  173,  pp.  389-390. 
Cf.  summary  of  the  Act  by  Dana,  note  215  to  Wheaton,  542  f. 

"For  the  text  of  the  British  Foreign  Enlistment  Act  of  1870,  see  2  Oppenheim, 
App.  I,  pp.  483  ff.,  or  33  and  34  Vict.  90.  For  a  convenient  abridgment  of  those 
portions  of  the  United  States  and  British  Acts  which  relate  to  the  equipment 
of  warships  in  neutral  territory,  see  Scott,  Cases,  692-695. 

The  British  Act  of  1870  goes  at  least  one  step  farther  than  the  American  Neu- 
trality Acts.  It  prohibits  not  only  the  commissioning,  equipping,  and  dispatch- 
ing, but  also  the  building  or  construction  of  '*  any  ship  with  intent  or  knowledge 
or  having  reasonable  cause  to  believe  that  the  same  shall  or  will  be  employed  in 
the  military  or  naval  service  of  any  foreign  State,  at  war  with  any  friendly  State." 

^  Hershey,  The  Inkmaiional  Law  and  Diplomacy  of  the  Russo-Japanese  Woff 
X18. 

^  Lawrence,  Principles  (4th  ed.),  p.  588.  For  a  remarkable  exposition  of  this 
fundamental  principle,  see  Decamp,  Le  droit  de  la  paix  eidela  guerre  (1898),  and 
Ibid.,  in  7  R.  D.  I.  P.  (1900),  629  ff.  and  705. 

^  These  principles  are  a  corollary  of  sovereignty.    It  is  customary,  though  not 
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(3)  The  characteristic  attitude  of  neutrality  is  impartiality. 
This  attitude  finds  expression  in  absolute  prohibition  or  total 
abstinence  from  all  warlike  operations,  or  it  takes  the  form  of 
equality  of  treatment  of  both  belligerents  in  the  case  of  acts 
which  do  not  amoimt  to  a  direct  participation  in  the  war.^^ 

(4)  A  considerable  portion  of  the  Law  of  Neutrality,  more 
particularly  that  relating  to  the  so-called  rights  of  visit  and  search, 
and  to  captures  for  carriage  of  contraband  and  imneutral  service, 
is  the  result  of  a  compromise  between  the  opposing  interests  of 
neutrals  and  belligerents. 

(5)  In  the  study  of  this  subject,  it  is  necessary  to  keep  in  mind 
the  distinction  between  the  Law  of  Neutrality  as  existing  be- 
tween States  and  this  Law  as  applied  between  States  and 
individuals.  Some  acts  are  permitted  to  the  latter  which  are 
prohibited  to  the  former.  It  is  also  necessary  to  distinguish 
between  the  duties  of  a  belligerent  State  toward  neutral  States 
and  those  of  a  neutral  State  towards  belligerent  States. 

(6)  In  view  of  the  example  set  by  the  Hague  Conference  of 
1907,  we  have  foimd  it  most  convenient  to  abandon  the  above 
distinctions  as  the  basis  of  our  classification,  and  to  deal  with 
the  Neutral  Rights  and  Duties  in  Land  and  Maritime  War 
respectively  in  separate  chapters." 
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CHAPTER  XXX 

KBUTRAL  RIGHTS  AND  DUTIES  Df  LAND  WARFABB 

I.  The  Rights  and  Duties  of  Neutral  Powers 

The  Hague  Conference  of  1907  adopted  the  following  Conven- 
tion respecting  the  ''  Rights  and  Duties  of  Neutral  Powers  and 
Persons  in  War  on  Land  " : 

448.  Inviolability  of  Neutral  Territory.  — ''  The  territory  of 
neutral  Powers  is  inviolable  (Art.  i)." 

"  Belligerents  are  forbidden  to  move  troops  or  convo)rs,  either 
of  munitions  of  war  or  of  supplies,  across  the  territory  of  a  neu- 
tral Power  (Art.  2)."* 

449.  Enlistment  and  Levying  of  Troops.  —  '^  Corps  of  com- 
batants cannot  be  formed,  nor  recruiting  offices  opened,  on  the 

1  S  H.  C.  (1907),  Art.  1.  Cf.  13  H.  C.  (1907),  i.  See  infra,  §  458.  Tbis 
article,  which  was  adopted -without  discussion,  embodies  a  fundamental  principle 
of  the  Law  of  Neutrality  alwajrs  recognized  in  theory  and,  in  modem  times,  neaiiy 
always  observed  in  practice. 

Japan  was'forced  to  violate  this  principle  at  the  outbreak  of  the  Russo-Japanese 
War  by  her  attack  on  the  Russian  vessels  at  Chemulpo  and  her  subsequent  inva- 
sion of  Korea  and  Manchuria.  But  the  conditions  were  altogether  anomalous. 
Korea  was  under  the  virtual  protection  of  Japan,  and  Manchuria  is  a  case  of  "  double 
or  ambiguous  sovereignty.''  The  maintenance  of  Korean  independence  and  the 
securing  of  the  Russian  evacuation  of  Manchuria  were  among  the  ostensible  objects 
of  the  war,  and  it  was  unavoidable  that  these  regions  should  become  theaters  of 
military  operations.  The  neutrality  of  China  (outside  of  Manchuria)  was  secured 
through  the  acceptance  by  the  Powers  of  the  principles  embodied  in  the  Hay 
note  of  February  10,  1904.  See  Hershey,  70-73  and  246  ff. ;  and  Lawrence,  Wair 
and  Neutrality,  ch.  ix. 

Under  very  exceptional  circumstances,  a  State  might  be  forced  to  violate  the 
territorial  sovereignty  of  another  as  a  means  of  self-preservation.  In  order  to 
excuse  such  an  act,  one  must  "show  a  necessity  of  self-defense,  instant,  overwhelm- 
ing, leaving  no  choice  of  means  and  no  moment  for  deliberation."  Webster  in  the 
case  of  the  Caroline  (1S41).    C/.  su^a,  note  on  p.  145. 

'  5  H.  C,  2.  It  should  be  noted  that  this  is  a  positive  prohibition  upon  bdlig- 
erents.  For  the  corre^Mnding  obligation  resting  upon  neutrals,  see  5  H.  C,  5, 
infra,  §  449. 

458 
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territory  of  a  neutral  Power,  in  the  interest  of  the  belligerents 
(Art  4)." ' 

"  A  neutral  Power  ought  not  to  allow  on  its  territory  any  of  the 
acts  referred  to  in  Articles  2  to  4.^ 

'^  It  is  not  bound  to  punish  acts  in  violation  of  neutrality  unless 
such  acts  have  been  conunitted  on  its  own  territory  (Art.  5)."  * 

"  A  neutral  Power  incurs  no  responsibility  from  the  fact  that 
individuals  cross  the  frontier  singly  for  the  purpose  of  placing 
themselves  at  the  service  of  one  of  the  belligerents  (Art,  6)."  • 

450.  The  Export  of  Arms,  etc.  —  ''A  neutral  Power  is  not 
bound  to  prevent  the  export  or  transit,  on  behalf  of  one  or  the 
other  of  the  belligerents,  of  arms,  munitions  of  war,  or,  generally, 
of  anything  which  can  be  of  use  to  an  army  or  fleet  (Art.  7)."  ' 

*  5  H.  C.y  4.  (For  Aitide  3,  by  which  belligerents  are  forbidden  to  erect  or 
use  for  military  purposes  wireless  telegraphy  stations  or  apparatus  on  neutral 
territory,  see  supra,  §  440.) 

Article  4  prohibits  the  enlistment  or  levjring  of  troops  on  neutral  territory.  It 
does  not  forbid  expressions  of  opinion  or  of  sympathy,  even  through  public  meet- 
ings. Loans  by  neutral  individuals  to  belligerents  are  not  illegal,  though  loans  by 
a  neutral  Government  are  inadmissible.  See  especially  Benton  on  The  Spamish" 
American  War,  41-42,  59-60;  Hersheyon  The  Russo-Japanese  War,  79-82,84-87; 
and  7  Moore,  Digest,  §§  131 1-1313. 

<  Cf.  5  H.  C,  2-4,  supra,  for  the  corresponding  obligations  upon  belligerents 
referred  to  in  the  text. 

*  S  H.  C,  5.  "A  neutral  State  will,  of  course,  not  be  expected  to  discharge  the 
duties  cast  upon  it  by  this  article,  and  by  Arts.  11-14  [infra,  §§  451-453I  should  it  be 
unprovided  with  forces  sufficient  to  enable  it  to  dp  so."    Holland,  No.  125. 

*  5  H.  C,  6.  But  it  does  incur  responsibility  if  it  knowingly  permits,  or  does 
not  by  the  ezerdse  of  due  diligence  prevent,  foreign  enlistment  within  its  own 
jurisdiction.  "Belligerent  subjects  who  go  home  to  perform  their  military  duties, 
do  not  fall  within  the  scope  of  this  doctrine."    2  Westlake,  x8i. 

The  British  Foreign  Enlistment  Act  of  1870  prohibits  enlistment  or  the 
acceptance  of  any  commission  or  engagement  on  the  part  of  a  British  subject 
(without  a  license  from  His  Majesty),  whether  such  engagement  takes  place  within 
or  without  His  Majesty's  dominions.  But  om:  own  Neutrality  Laws  (see  supra, 
p.  454  n.  for  summary)  merely  prohibit  enlistment  or  the  acceptance  of  a  foreign  com- 
mission within  the  territory  or  jurisdiction  of  the  United  States.  They  also  pro- 
hibit any  one  from  hiring  any  person  to  enlist  or  from  hiring  another  to  go  beyond 
the  jurisdiction  of  the  United  SUtes  with  intent  to  be  enlisted;  but  they  do  not 
prohibit  one  from  merely  leaving  the  country  with  intent  to  enlist  (U.  S,  v.  Kattinski, 
2  Sprague,  7). 

It  would  seem  that  both  the  American  and  British  laws  are  somewhat  in  ad- 
vance of  the  actual  requirements  of  International  Law.  On  lUegal  Enlisimeni, 
see  especially  Hall  (6th  ed.),  592-594;  Hershey,  82-83;  ♦i  Kleen,  255-285; 
Lawrence  (4th  ed.),  pp.  637-639 ;  Ibid.  (3d  ed.),  §  257 ;  *  7  Moore,  Digest,  §  1293 ; 
*  2  Westlake,  181-184. 

'Official  protests  by  belligerent  Governments  against  the  right  of  neutral 


46o      ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

"  Every  restrictive  or  prohibitive  measure  taken  by  a  neutral 
Power  in  regard  to  the  matters  referred  to  in  Articles  7  and  8 
must  be  applied  impartially  by  it  to  the  belligerents  "  (Art.  9).' 

"  The  fact  that  a  neutral  Power  repels,  even  by  force,  attacks 
on  its  neutrality,  cannot  be  considered  as  a  hostile  act  (Art.  10)."  • 

2.  Internment  of  Belligerents  and  Care  of  Wounded  dt 

Neutral  Terriiory 

451.  Duty  of  Internment.  —  "A  Neutral  Power  which  re- 
ceives on  its  territory  belligerent  armies  shall  intern  them,  as 
far  as  possible,  at  a  distance  from  the  theater  of  war. 

''  It  may  keep  them  in  camps,  and  even  confine  them  in 
fortresses  or  in  places  assigned  for  this  purpose.^® 

individuals  to  trade  in  contraband  are  heard  during  nearly  every  war.  Thb  view 
b  also  championed  by  a  small  band  of  publicists,  notably  by  Hautefeuille,  Philli- 
more,  and  Kleen.    It  is  without  sanction,  either  in  theory  or  practice. 

For  a  discussion  of  this  question,  with  citations  from  Lawrence  and  Je£ferso&, 
see  Hershey,  The  Russo-Japanese  War,  183-187.  For  expressions  of  opinion  <m 
the  part  of  American  statesmen,  see  7  Moore,  Digest,  §§  1263  and  1308.  For 
judicial  opinions  of  the  U.  S.  Supreme  Court,  see  the  cases  of  The  Commercen,  t 
Wheaton,  382  and  Scott,  765;  The  Peterhoff,  5  Wallace,  38  and  Scott,  760;  and 
The  Santissima  Trinidad,  7  Wheaton,  340  and  Scott,  701. 

*  5  H.  C,  9.  Article  8  and  part  of  Article  9  are  here  omitted  as  dealing  with 
the  subject  of  wireless  telegraphy.     See  supra,  §  440. 

*  5  H.  C,  10.  The  neutral  is,  of  course,  bound  to  prevent  the  commission  of 
such  acts,  if  possible. 

Opinions  differ  as  to  whether  the  neutral  State  is  freed  from  responsibility 
when  a  belligerent  attacked  on  neutral  territory  elects  to  defend  himself  instead 
of  appealing  to  the  neutral  Government  for  protection.  In  1852,  Louis  Ni^leon, 
acting  as  arbiter,  held  that  the  Portuguese  Government  was  absolved  from  re- 
sponsibility for  Uie  destruction  of  the  American  privateer  General  Armstrong  in 
Portuguese  waters  ''on  the  ground  that  the  privateer  did  not  demand  protection 
from  the  Portuguese  authorities  at  the  time,  but  resbted  by  battle  the  unjust 
attack  of  the  British  vessels,  instead  of  relying  upon  the  neutral  protection.  This 
decision  was  not  satisfactory  to  the  United  States,  as  they  did  not  oonader  the 
fact  on  which  it  rested  as  established  in  proof.  The  principle  of  the  dectsion 
must  certainly  be  confined  to  cases  where  the  vessel  attacked  has  reason  to  believe 
that  effectual  protection  can  be  seasonably  effected  by  the  neutral,  and  makes  a 
fair  choice  to  take  the  chances  of  the  combat  rather  than  to  appeal  to  neutral 
protection."     2  Moore,  Digest,  §  210,  citing  Ex.  Doc.,  32d  Cong.,  Senate,  No.  24. 

On  the  case  of  the  General  Armstrong,  see  4  Calvo,  §  2662 ;  *  Dana,  note  268  to 
Wheaton,  §  429;  Hall  (6th  ed.),  620;  Hershey,  note  on  pp.  262-263;  *  Lawrence 
(3ded.),  §  260;  *2  Moore,  Int,  Arbitrations,  1071  ff.;  2  Ibid,,  Digest,  §  210;  i 
Scott,  235-236;  2  Oppenheim,  §  361;  Snow,  Cases,  396  ff.;  2  Westlake,  303; 
2  Wharton,  Digest,  §  227. 

^^  With  one  exception  (Art.  13),  the  articles  under  this  head  fonned  part  of  the 
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'^  It  shall  decide  whether  oflEicers  may  be  left  at  liberty  on 
giving  their  parole  that  they  will  not  leave  the  neutral  territory 
without  permission  (Art.  11)."  " 

452.  Treatment  of  Interned  Ttoops.  —  "In  the  absence  of  a 
special  Convention,  the  neutral  Power  shall  supply  the  interned 
with  the  food,  clothing,  and  relief  prescribed  by  humanity. 

"  At  the  conclusion  of  peace,  the  expenses  caused  by  the  intern- 
ment shall  be  made  good  (Art.  12)."  " 

"  A  neutral  Power  which  receives  prisoners  of  war  who  have 
escaped  shall  leave  them  at  liberty.  If  it  allows  them  to  remain 
on  its  territory,  it  may  assign  them  a  place  of  residence. 

"  The  same  rule  applies  to  prisoners  of  war  brought  by  troops 
taking  refuge  in  the  territory  of  a  neutral  Power  (Art.  13)."  ^ 

453.  Care  of  Sick  and  Wounded  Belligerents.  —  "A  neutral 
Power  may  authorize  the  passage  over  its  territory  of  wounded 
or  sick  belonging  to  the  belligerent  armies,  on  condition 
that  the  trains  bringing  them  shall  carry  neither  personnel  nor 
war  material.  In  such  a  case  the  neutral  Power  is  bound  to 
adopt  such  measures  of  safety  and  control  as  may  be  necessary 
for  the  purpose. 

'^  Wounded  or  sick  brought  under  these  conditions  into  neutral 
territory  by  one  of  the  belligerents,  and  belonging  to  the  opposite 
party,  must  be  guarded  by  the  neutral  Power,  so  as  to  insure 
their  not  taking  part  again  in  the  operations  of  war.  The  same 
duty  shall  devolve  on  the  neutral  Power  with  respect  to  wounded 
or  sick  of  the  other  army  who  may  be  conunitted  to  its  care 
(Art  14)."  " 

Hague  Regulations  on  Land  Warfare  adopted  in  1899.  In  1907  they  were  trans- 
ferred to  the  Convention  respecting  the  Rights  and  Duties  of  Neutral  Powers  and 
Persons  in  War  on  Land.    Cf.  also  B.  D.,  53-56. 

"  5  H.  C.  (1907),  II,  and  H.  R.  (1899),  57.  "It  will  be  noted  that  no  duty  is 
imposed  upon  the  neutral  to  extend  hospitality  to  belligerent  fugitives."    i  Scott, 

547. 

"If  a  belligerent  force  even  accompanied  by  prisoners,  enters  neutral  territory 

in  (proved)  error,  its  immediate  departure  should  be  p>ennitted."    Holland,  No.  131. 

^5  H.  C,  12  and  H.  R.  58.  "Each  belligerent  will  be  re^>onsible  for  the 
expenses  caused  by  the  internment  of  its  own  troops,  in  the  absence  of  any  treaty 
provision  to  the  contrary."    Holland,  No.  132. 

"  5  H.  C,  13.    This  article  is  wholly  new. 

"  5  H.  C,  14  or  H.  R.,  59.  "The  neutral  Power,  though  it  may  do  so,  is  not 
bound  to  allow  such  passage  as  is  here  mentioned.  The  privilege  should  be  accorded 
impartially,  if  at  all,  nor  should  one  belligerent  be  permitted  to  send  his  sick  and 
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"  The  Geneva  Convention  applies  to  the  sick  and  wounded 
interned  in  neutral  territory.    (Art.  15)."  " 

3.  Neutral  Persons 

454.  Conditions  under  which  a  Neutral  Individual  cannot 
take  Advantage  of  his  Neutrality.  — ''  The  nationals  of  a  State 
which  takes  no  part  in  the  war  are  considered  to  be  neutrals. 
(Art.  16)."  " 

''  A  neutral  cannot  take  advantage  of  his  neutrality : 

''  (a)  If  he  commits  hostile  acts  against  a  belligerent ; 

''  (b)  If  he  commits  acts  in  favor  of  a  belligerent,  particularly  if 
he  volimtarily  takes  service  in  the  ranks  of  the  armed  forces  of  one 
of  the  parties. 

"  In  such  cases,  the  neutral  shall  not  be  more  severely  treated 
by  the  belligerent  against  whom  he  has  abandoned  his  neutrality 
than  a  national  of  the  other  belligerent  State  could  be  (treated) 
for  the  same  act  (Art.  17)."  *^ 

45$.  Acts  which  are  not  to  be  considered  Unneutral.  —  *^  The 
following  acts  shall  not  be  considered  as  committed  in  favor  of 

wounded  through  the  neutral  territory  without  consent  of  the  other  belligere&t, 
previously  obtained. 

"Under  the  second  paragraph,  wounded  prisoners,  brought  into  neutral  tecii* 
tory  by  a  belligerent,  may  not  be  carried  through  as  prisoners  to  the  territory  oC 
their  captor,  but  must  remain  under  neutral  control  as  long  as  the  war  lasts,  when 
they  win  be  allowed  to  return  to  their  own  country."    Holland,  No.  154. 

1*  5  H.  C,  15.  C/.  H.  R.,  60  and  B.  D.,  56.  To  these  articles  on  InUmmetU, 
it  should  perhaps  be  added  diat  war  material  belonging  to  one  of  the  belligerents 
brought  into  neutral  territory,  should,  if  admitted,  be  seized  and  detained  until 
after  the  conclusion  of  peace,  when  it  should  be  restored  to  its  rightful  owner. 
See  especially  2  Oppenheim,  §  341. 

1*  5  H.  C,  16.  "Neutral  subjects  taking  part  in  hostilities  on  behalf  of  one 
belligerent,  are  liable  to  be  treated  by  the  other  belligerent  in  every  respect  as  if 
they  were  enemy  subjects,  and  their  own  Government  has  no  right  to  object  to 
their  being  so  treated. 

"Neutral  subjects  resident  in  the  territory  of  a  belligerent  are,  equally  with 
the  other  inhabitants  of  the  country,  liable  to  suffer  in  person  and  property  through 
the  events  of  the  war ;  and  their  Governments  acquire  thereby  no  right  to  daim 
compensation  on  their  behalf.  Such  compensation,  if  not  awarded  by  the  ^>ecial 
provisions  of  a  treaty,  is  given  only  as  a  matter  of  grace  and  favor.  They  are, 
for  instance,  liable  to  be  removed  from  their  homes  or  even  to  be  banished  horn 
the  country,  on  suspicion  of  misconduct  towards  an  occupying  army,  or  for  reasons 
of  strategic  convenience."    Holland,  No.  136. 

"  5  H.  C,  17.  "It  was  agreed  at  the  Conference  of  1907  that  expressions  of 
sympathy  are  not  'acts'  within  the  meaning  of  clause  (b)"    Holland,  No.  137. 
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one  of  the  belligerents,  within  the  meaning  of  Article  17,  letter 

"  (a)  The  furnishing  of  supplies  or  the  making  of  loans  to  one  of 
the  belligerents,  provided  that  the  person  thus  furnishing  or 
lending  lives  neither  in  the  territory  of  the  other  party  nor  in 
territory  occupied  by  him,  and  that  the  supplies  do  not  come 
from  these  territories. 

"  (6)  The  rendering  of  services  in  matters  of  police,  or  of  dvil 
administration  (Art.  18)."  ^ 

^*  5  H.  C,  18.  Articles  16-18  are  the  surviving  remnants  of  a  German  draft 
of  twelve  articles  originally  intended  to  form  Chapter  V  of  the  Regulations  for 
the  Laws  of  War  on  Land.  These  articles,  which  constituted  the  first  chapter  of 
the  German  draft,  have  not  been  accepted  by  Great  Britain. 

The  main  feature  of  the  German  proposals  was  the  adoption  of  the  principle  of 
nationality  instead  of  that  of  domicile  as  a  test  of  status  in  belligerent  territory. 
They  provided,  e.g.  that  military  services  should  not  be  solicited  from  or  required 
of  neutral  individuals  during  a  war ;  that  neutral  Powers  should  engage  to  prevent 
their  nationals  from  enlisting  in  the  army  of  either  belligerent ;  that  no  war  taxes, 
i.e.  specific  requisitions  or  contributions  for  military  purposes,  should  be  demanded 
from  neutral  persons;  that  neutral  property  should  not  be  injured  or  destroyed 
unless  required  by  the  exigencies  of  war,  etc.  For  an  English  translation  of  the 
rejected  German  proposals,  see  De  Bustamante,  in  2  il.  /.  (1908),  109-110;  or  i 
Scott,  826-828. 

The  adoption  of  these  proposals  would  have  established  "a  rigime  highly  favor- 
able both  to  persons  and  property  of  neutrals  in  belligerent  States.  Great  Britain 
having  large  colonies  with  populations  drawn  from  many  States,  would  have  been 
considerably  handicapped  if  she  had  never  been  able  to  avail  herself  of  the  service 
of  immigrants  freely  offered,  who,  not  having  resided  long  enough  to  acquire 
Bridsh  nationality,  still  remained  technically  subjects  of  a  neutral  Power.  The 
British  delegate  strongly  objected  to  the  German  proposals,  and  he  was  supported 
by  the  delegates  of  France,  Russia,  and  Japan,  who  also  declined  to  accept  the 
favored  position  created  for  subjects  of  neutral  Powers  in  neutral  States."  Hig- 
gins,  293-294. 

These  proposals  were  supported  by  Germany,  Austria,  Spain,  Switzerland,  and 
the  United  States. 

The  following  wishes  bearing  on  this  subject  were  unanimously  expressed  by 
the  Hague  Conference  of  1907 : 

"2.  That,  in  case  of  war,  the  competent  authorities,  civil  and  military,  should 
make  it  their  special  duty  to  insure  and  safeguard  the  maintenance  of  padfic  rela- 
tions, more  particularly  of  a  commercial  and  industrial  natiure,  between  the  in- 
habitants of  the  belligerent  States  and  neutral  countries. 

''3.  That  the  Powers  should  regulate  by  special  Conventions,  the  position  as 
regards  military  charges,  of  foreigners  residing  without  their  territory."  See 
Higgins,  69  and  85 ;  and  2  Westlake,  285. 
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4.  Neutral  Property 

456.  Railway  Material.  — ''  Railway  material  coming  from  the 
territory  of  neutral  Powers,  whether  belonging  to  those  Powers  or 
to  companies  or  private  persons,  and  recognizable  as  such,  cannot 
be  requisitioned  or  utilized  by  a  belligerent,  unless  in  the  case  of 
and  to  the  extent  required  by  absolute  necessity.  It  shall  be 
sent  back,  as  soon  as  possible,  to  the  country  of  its  origin. 

"  The  neutral  Power  may  likewise,  in  case  of  necessity,  retain 
and  make  use,  to  a  corresponding  extent,  of  railway  material 
coming  from  the  territory  of  the  belligerent  Power. 

'^  Compensation  shall  be  paid,  on  either  side,  in  proportion 
to  the  material  used,  and  the  duration  of  its  use  (Art.  19).  "  ^ 

457.  Neutral  Property  of  other  Kinds.  —  "Property  of 
neutrals  of  other  kinds,  found  in  territory  which  is  the  scene  of 
hostilities,  even  though  not  placed  by  them  at  the  disposal  of  the 
enemy,  is  liable  to  be  taken  possession  of,  or  even  destroyed,  for 
strategic  reasons,  by  either  belligerent ;  but  compensation  must 
in  this  case  be  made,  by  the  belligerent  so  acting,  to  the  neutral 
owners  for  the  loss  they  have  sustained."  ** 

»  5  H.  C,  19.  C/.  H.  R.  (1899),  54,  which  it  replaces.  This  artide  was  the 
result  of  a  compromise  between  the  opposing  views  of  France  and  Germany  with 
reference  to  railway  material  coming  from  neutral  countries  like  Bdgium  and 
Luxemburg.  The  Conference  adopted  a  middle  course.  But  "the  terms  used 
in  this  Article  leave  the  neutral  very  much  at  the  mercy  of  the  belligerent  as  regards 
the  requisition  and  use  of  railway  material.  Who  is  to  be  the  judge  of  the  neces- 
sity, and  what  is  to  be  the  meaning  of  'as  soon  as  possible'?''  Higgins,  294. 
For  a  contrary  view,  see  2  Westlake,  118  and  285-286. 

On  the  ConverUion  on  Neutral  Powers  and  Persons  in  Land  Warfare  as  a  vrtiole, 
see :  i  and  3  Actes  et  doc,  de  la  deux  confer. j  125-129, 131-164,  and  33-88, 179-230, 
respectively;  *De  Bustamante,  in  2  A,  J.  (1908),  95-120;  *  Higgins,  182-294; 
*  Holland,  62-68 ;  L^nonon,  409-467 ;  Pari,  Papers,  Misc.  Nos.  4  and  5  (1908), 
passim;  *i  Scott,  541-SS5;  2  Westlake,  11 7-1 19,  284-287. 

'*This  Convention  affords,  within  modest  limits,  a  starting  point  for  future 
conferences,  and  a  basis  on  which  may  be  built  further  rules  safeguarding  neutral 
interests.  It  contains  on  the  whole  well-accepted  principles  which  were  ready  for 
codification. 

''All  the  Powers  except  China  and  Nicaragua  [which  have  since  adhered]  have 
signed  this  Convention,  but  Great  Britain  has  made  reservations  in  regard  to 
Articles  16, 1 7,  and  18,  and  the  Argentine  Republic  in  regard  to  Article  18."  Higgins, 
394. 

^  Holland,  No.  140.  This  paragraph,  which  is  not  a  part  of  5  H.  C,  may  be 
regarded  as  a  sort  of  corollary.    In  any  event,  it  states  a  rule  of  International  Law. 

For  select  references  on  liie  Law  of  Neutrality  as  a  whole,  whether  at  sea  or 
on  land,  see  Bibliography  at  the  end  of  the  next  chapter. 


CHAPTER  XXXI 

IVBUTRAL  RIGHTS  AND  DUTIES  IN  MARITIMB  WARFARB 

The  Hague  Conference  of  1907  adopted  the  following  Conven- 
tion respecting  the  ^*  Rights  and  Duties  of  Neutral  Powers  in 
Maritime  War  " : 

I.   Prohibitions  Upon  Belligerents 

458.  General  Principles.  — "  Belligerents  are  bound  to  re- 
spect the  sovereign  rights  of  neutral  Powers  and  to  abstain,  in 
neutral  territory  or  neutral  waters,  from  all  acts  which  would 
constitute  a  breach  of  neutrality  on  the  part  of  the  Powers  which 
(knowingly)  tolerated  them  (Art.  i)."  ^ 

''  All  acts  of  hostility,  including  capture  and  the  exercise  of 
the  right  of  search,  conunitted  by  belligerent  warships  in  the 
territorial  waters  of  a  neutral  Power,  constitute  a  violation  of 
neutrality  and  are  strictly  forbidden  (Art.  2).  "  * 

^  13  H.  C.  (1907),  I.  C/.  5  H.  C.y  I,  supra f  §  448.  "If  a  violation  of  neutrality 
occurs,  it  is  a  neutral's  duty  to  take  steps  to  obtain  redress,  especially  when  the  oth^ 
belligerent  is  injuriously  affected,  but  this  is  not  definitely  stated  in  the  Convention." 
Higgins,  461. 

*  This  principle  has  been  generally  recognized  both  in  theory  and  practice  for 
over  a  century,  though  it  was  occasionally  violated  in  the  nineteenth  century.  The 
United  States  was  guilty  of  at  least  two  such  violations  during  the  Civil  War  — 
the  seizure  of  the  Florida  in  Brazilian,  and  the  Chesapeake  in  British  waters ;  but 
in  both  these  cases  the  acts  were  disavowed  and  ample  apology  and  reparation 
made.  If  possible,  prizes  thus  captured  must  be  restored.  It  is  unnecessary  to 
multiply  references  on  this  point.  The  leading  case  is  that  of  the  Anna  (5  C.  Rob. 
373),  decided  by  Sir  William  Scott  (later  Lord  Stowell). 

The  Japanese  were  guilty  of  a  serious  violation  of  this  principle  during  the  Russo- 
Japanese  War.  On  the  night  of  Aug.  11,  1904,  the  partially  disarmed  Russian 
torpedo  boat  destroyer  Ryeskiielni  was  seized  in  and  towed  out  of  the  Chinese  har- 
bor of  Chefoo  (where  she  had  taken  refuge)  by  two  Japanese  destroyers. 

On  the  Ryeskiielni  Incident j  see  *  Hershey ,  260-263 ;  Higgins,  463 ;  *  Lawrence, 
War  and  Neutrality ^  291-294;  Ibid,,  Principles  (4th  ed.),  229;  2  Oppenheim,  343; 
Smith  and  Sibley,  116  ff. ;  *  Takahashi,  437-444 ;  2  Westlake,  210. 

3H  465 


466      ESSENTIALS  OF  INTERNATIONAL   PUBLIC  LAW 

459.  Prizes  captured  in  Neutral  Waters.  — ''  When  a  ship  has 
been  captured  in  the  territorial  waters  of  a  neutral  Power,  this 
Power  must,  if  the  prize  is  still  within  its  jurisdiction,  employ 
the  means  at  its  disposal  to  release  the  prize  with  its  officers  and 
crew,  and  to  intern  the  prize  crew. 

"  If  the  prize  is  not  within  the  jurisdiction  of  the  neutral 
Power,  the  captor  Government  must,  on  the  demand  of  that 
Power,  release  the  prize  with  its  officers  and  crew  (Art.  3)."  * 

460.  Prize  Courts  in  Neutral  Territory.  —  "A  Prize  Court 
caimot  be  set  up  by  a  belligerent  on  neutral  territory  or  on  a  vessel 
in  neutral  waters  (Art.  4)."  * 

461.  Neutral  Territory  as  Base  of  Operations. — "  Belligerents 
are  forbidden  to  use  neutral  ports  and  waters  as  a  base  of  naval 
operations  against  their  adversaries,  particularly  to  erect  wireless 
telegraph  stations  or  any  apparatus  intended  to  serve  as  a  means 
of  commimi  cation  with  the  belligerent  forces  on  land  or  sea 
(Art.  s)." ' 

2,  PROHiBrriONS  Upon  Neutral  Powers 

462.  Supply  of  War  Materials,  etc.  —  ''The  supply,  in 
any  manner,  directly  or  indirectly,  by  a  neutral  Power  to  a 
belligerent  Power,  of  warships,  ammunition,  or  war  material 
of  any  kind  whatever,  is  forbidden  (Art.  6)."  • 

I  cannot  agree  with  Westlake  that  the  Japanese  did  not  exceed  their  rights  on 
this  occasion,  and  repeat  that  the  conduct  of  Japan  in  this  matter,  ** although  alto- 
gether exceptional,  constitutes  a  blot  upon  a  record  which  was  otherwise  remarkably 
clean  and  spotless  from  the  standpoint  of  International  Law."    Hershey,  263. 

*  13  H.  C,  3.  Cf.  12  H.  C,  3,  which  permits  an  appeal  to  the  International  Prize 
Court  in  case  of  '*an  enemy  ship  captured  in  the  territorial  waters  of  a  neutral 
Power,  when  that  Power  has  not  made  the  capture  the  subject  of  a  diplomatic 
claim.'^  This  gives  the  neutral  Power  the  alternative  of  a  diplomatic  demajkd  or  an 
appeal  to  the  International  Prize  Court.    See  Higgins,  461-462. 

*  13  H.  C,  4.    This  rule  requires  no  comment. 

*  13  H.  C,  5.  Cf.  5  H.  C,  3  (a),  supra,  §  440  of  which  this  article  is  in  part  a 
repetition.  A  neutral  Government  is  under  the  corresponding  obligation  to  use  due 
diligence,  i.e,  the  means  at  its  disposal,  ''not  to  permit  or  suffer  either  belligerent 
to  make  use  of  its  ports  or  waters  as  the  base  of  naval  operations  against  the  other, 
or  for  the  purpose  of  a  renewal  or  augmentation  of  military  supplies  or  arms,  or  the 
recruitment  of  men."    Second  Rule  of  the  Treaty  of  Washington.    See  7  Moore, 

§  1330. 

*  13  H.  C,  6.  The  continued  sale  and  delivery  by  the  United  States  Govern- 
ment  to  agents  of  the  French  Government  of  arms  and  munitions  of  war  after  the 
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"  A  neutral  Power  is  not  bound  to  prevent  the  export  or  transit, 
for  the  use  of  either  belligerent,  of  arms,  munitions  of  war,  or,  in 
general,  of  anything  which  could  be  of  use  to  an  army  or  fleet 
(Art.  7)."^ 
463.  Fitting  out  or  Arming  of  Ships  on  Neutral  Territory.  — 
A  neutral  Grovemment  is  bound  to  employ  the  means  at  its 
disposal  to  prevent  the  fitting  out  or  arming  of  any  vessel  within 
its  jurisdiction  which  it  has  reason  to  believe  is  intended  to 
cruise,  or  engage  in  hostile  operations  against  a  Power  with  which 
that  Government  is  at  peace.  It  is  also  bound  to  display  the 
same  vigilance  to  prevent  the  departure  from  its  jurisdiction 
of  any  vessel  intended  to  cruise,  or  engage  in  hostile  operations, 
which  has  been  adapted  in  whole  or  in  part  within  the  said  juris- 
diction to  warlike  use  (Art.  8)."  * 

outbreak  of  the  Franco-German  War  of  1870  have  been  defended  on  the  ground  that 
the  sales  had  begun  prior  to  the  opening  of  hostilities,  but  they  cannot  be  justified. 
See  7  Moore,  §  1309. 

Germany  appears  to  have  evaded  this  rule  during  the  Rusao- Japanese  War  by 
permitting  the  sale  and  delivery  to  Japan  of  a  number  of  vessels  practically  forming 
part  of  her  Auxiliary  Navy,  though  belonging  to  the  North  German  Lloyd  and  Ger- 
man Hamburg  American  Steamship  Companies.  True  it  is  that  the  sale  of  mer- 
chant vessels  by  neutral  individuals  to  belligerents  has  been  generally  upheld  in  spite 
of  the  adaptability  of  many  of  these  vessels  to  warlike  purposes ;  but  the  fact  that 
these  vessels  appear  to  have  been  auxiliary  cruisers  of  the  German  navy  puts  a 
different  face  on  the  matter.  "In  view  of  the  close  and  intimate  relations 
which  subsist  between  these  companies  and  the  German  Government,  the  sale 
and  delivery  of  such  vessels  would  seem  to  be  impossible  without  the  consent  or 
connivance  of  that  Government,  and  it  can  hardly  be  contended  that  such  consent 
or  connivance  could  be  given  without  a  serious  breach  of  neutral  obligation.'' 
Hershey,  The  Russo-Japanese  Wary  no.  For  the  facts  and  further  discussion,  see 
Ibid.,  91;  Holland,  in  37  R.  D.  I.  (1905),  362  f.;  Hyde,  in  2  A.  J.  (1908),  511;  2 
Oppenheim,  §  321;  and  Takahashi,  485-489. 

^  13  H.  C.,  7.  Cf.  5  H.  C,  7  which  is  couched  in  identical  terms.  See  supra^ 
§  450,  tor  comment  and  references. 

It  should  be  noted  that  warships  are  not  specifically  mentioned  in  this  article. 
Is  this  by  way  of  exclusion  or  inclusion  ?  This  question  appears  to  be  unanswered. 
For  a  discussion,  see  note  8,  below. 

"  13  H.  C,  8.  This  is  substantially  a  repetition  of  the  First  Rule  of  the  Treaty  of 
Washington  (1871),  relating  to  the  arbitration  of  the  Alabama  Claims.  For  the 
text  of  these  rules,  see  7  Moore,  Digest ,  §  1330.  As  to  their  origin,  see  i  Moore,  Int. 
Arbitralions,  495  ff.  It  will  be  noted  that  the  phrase  due  diligence  used  in  the  Treaty 
of  Washington  is  replaced  by  means  at  its  disposal  in  13  H.  C,  8.  Whether  this 
furnishes  a  more  definite  test  with  a  dearer  meaning  remains  to  be  seen. 

It  should  also  be  noted  that  13  H.  C,  8  adopts  the  Anglo-American  doctrine 
of  intent,  but  it  is  the  intent  which  determines  the  probable  destination  or  use 
of  the  ve»el  rather  than  that  of  the  owner  or  shipbuilder.    The  British  Act  of 
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3.  Application  of  the  Rule  of  Xhpaetialety 

464.  General  Principles.  —  '^  A  neutral  Power  must  ai^ 
impartially  to  the  two  belligerents  the  conditions,  the  restrictions, 
or  prohibitions,  issued  by  it  in  regard  to  the  admission  into  its 
ports,  roadsteads,  or  territorial  waters,  of  belligerent  warships  or 
of  their  prizes. 

1870  goes  further,  and  prohilMts  not  only  the  actual  oommissiomng,  equipping,  and 
di^tchlng,  but  also  the  building  or  equipping  under  contract  of  any  "ship  with 
intent  or  knowledge,  or  having  reasonable  cause  to  believe  that  the  same  sJuJl  or 
will  be  employed  in  the  naval  or  military  service  of  any  foreign  State  at  war  with 
any  friendly  State." 

Is  the  export,  sale,  or  delivery  of  a  warship  to  a  belligerent  purchaser  or  destina- 
tion ever  permissible  ?  American  statesmen  and  jurists  have  always  held  that "  there 
is  nothing  in  our  laws,  or  in  the  Law  of  Nations,  that  forbids  our  citizens  from  send- 
ing armed  vessels,  as  well  as  munitions  of  war,  to  foreign  ports  for  sale.  It  is  a 
conmiercial  adventure  which  no  nation  is  bound  to  prohibit,  and  which  only  exposes 
the  persons  engaged  in  it  to  the  penalty  of  confiscation."  Judge  Story,  in  the 
SatUissima  Trinidad  (1827),  7  Wheat.  283,  and  Scott,  701.  C/.  U.  5.  v.  Quincy 
(1832),  6  Peters,  445,  and  Scott,  706;  and  U.  5.  v.  The  Meteor  (1866),  Soott,  711. 
For  a  brief  review  of  these  cases,  see  2  Westlake ,  188-189.  For  a  digest  of  leading 
American  cases,  see  Dana,  note  215  to  Wheaton,  pp.  543-547.  For  opinions  of 
American  statesmen  and  judges,  see  Moore,  Digest,  §§  1295  ff.  and  1307  ff.;  and  3 
Wharton,  Digest,  §§  393  and  396. 

But  this  view  can  scarcely  be  longer  maintained  in  the  face  of  the  First  Rule  of  the 
Treaty  of  Washington,  now  incorporated  in  13  H.  C,  8.  As  one  of  our  leading 
American  authorities,  Dr.  Freeman  Snow,  has  well  said:  ''In  considering  this 
question,  it  should  be  remembered  that,  by  the  introduction  of  steam  as  the  motive 
power  of  ships,  and  of  iron  and  steel  as  the  material  of  their  construction,  the  con- 
ditions of  maritime  warfare  have  been  very  radically  changed.  What  might  have 
been  a  reasonable  rule  as  applied  in  the  time  of  salting  ships  might  now  in  the  age 
of  swift  ironclads,  be  intolerably  oppressive.  In  the  cases  of  SaiUissima  Trinidad, 
U.  S.  V.  Quincy,  and  the  Meteor,  the  courts  were  dealing  with  small  sailing  vessels, 
which  had  been  converted  into  privateers,  the  possession  of  which  by  one  or  the  other 
belligerent  Power  made  very  tittle  difference  in  the  general  result  of  the  struggle; 
whereas,  the  possession  of  an  iron-clad  ship  might  well  turn  the  scale  one  way  or  the 
other,  as  indeed  it  did  in  the  war  between  Chile  and  Peru  in  1880-1881.  This  great 
power  of  inflicting  injury  upon  one  of  the  beUigerents,  it  is  fair  to  say,  ought  not  to 
be  permitted  to  neutral  citizens,  and  the  neutral  nation  is  alone  in  a  position  to  re- 
strain them. 

"In  view  of  these  facts,  it  is  betieved  that  the  doctrine  set  up  by  the  United 
States  Neutratity  Act  and  the  Federal  Courts,  that  the  'intent'  of  the  owner  or 
shipbuilder  b  the  criterion  by  which  his  guilt  or  innocence  is  to  be  judged,  is  wholly 
inadequate ;  it  would  not  for  a  moment  stand  the  test  of  due  diligence  as  applied 
by  the  Geneva  Tribunal."  Snow,  Cases,  note  on  pp.  437-438.  C/.  Scott,  Cases, 
720. 

For  a  complete  history  of  the  "Alabama"  cases  and  the  Geneva  Award  of  1872, 
see  U.  S.  Diplomatic  Correspondence  for  the  years  1863-1871 ;  Papers  rdoHng  to  Ike 
Treaty  of  Washington;  Case  of  Great  Britain  with  Ai^>endix ;  Case  of  U,  S.;  Claims 


NEUTRAL  RIGHTS  AND  DUTIES  IN  MARITIME  WARFARE  469 

"  Nevertheless,  a  neutral  Power  may  forbid  a  belligerent  vessel 
which  has  failed  to  conform  to  the  orders  and  regulations  made  by 
it,  or  which  has  violated  neutrality,  to  enter  its  ports  and  road- 
steads (Art.  9)."  • 

465.  Passage  of  Belligerent  Warships  tbrough  Territorial 
Waters.  —  "  The  neutrality  of  a  Power  is  not  affected  by  the 
mere  passage  through  its  territorial  waters  of  warships  or  prizes 
belonging  to  belligerents  (Art.  10)."  *° 

oj  the  U,  5.;  etc.  For  good  abridgments  of  the  proceedings  of  the  Geneva  Board, 
see  I  Moore,  Int.  ArbUrationSy  ch.  14,  or  9  Ibid.,  Digest ^  §  1350.  For  a  good  brief 
sketch,  see  Walker,  Sdeiice,  458-502.  For  an  excellent  summary  of  the  controversy 
from  the  British  point  of  view,  see  Bernard,  The  Neutrality  of  Great  Britain  during 
the  American  CivU  War,  passim.  For  a  summary  from  the  American  point  of  view, 
see  Gushing,  Treaty  of  Washington,  See  also  Balch,  The  Alabama  Arbitration 
(1900). 

"In  view  of  the  unsatisfactory  and  inadequate  character  of  the  older  body  of 
doctrine,  would  it  not  be  well  to  take  a  step  or  two  even  beyond  the  First  Ride  of 
the  Treaty  of  Washington  and  broadly  assert  that  a  neutral  State  is  bound  to  use 
due  diligence  (i,e.  the  means  at  its  disposal)  not  only  to  prevent  the  fitting  out, 
arming,  or  equipping  within  its  jurisdiction  and  departure  from  its  territory  of  any 
vessel  intended  for  the  use  of  either  belligerent,  but  also  the  construction,  sale,  and 
exportation  of  any  warship  whatsoever  for  or  to  any  other  than  a  bona  fide  neutral 
purchaser  ?  Nay,  would  it  not  be  well  to  go  still  farther  and  insbt  that  a  neutral 
State  is  bound  to  use  the  means  at  its  disposal  to  prevent  the  construction  for,  or 
sale  to,  a  belligerent  purchaser,  or  the  exportation  to  a  belligerent  destination,  of  any 
vessel  which  is  adapted  or  readily  convertible  to  belligerent  use?"  Hershey,  The 
Russo-Japanese  War,  106.  See  Ibid.,  pp.  106-109,  for  some  arguments  in  favor  of 
this  position.  See  pp.  91  ff.  for  allegeid  violations  of  the  rules  governing  this  sub- 
ject during  the  Russo-Japanese  Conflict. 

These  rules  are  for  the  most  part  inadequately  dealt  with  in  works  on  Inter- 
national Law.  Interesting  discussions  may  be  found  in  Hall  (6th  ed.),  606-612; 
Lawrence  (3d  ed.),  261-263;   i  Kleen,  285-388;  and  2  Westlake,  184-198. 

In  the  case  of  military  expeditions,  it  should  especially  be  noted  that  it  is  imma- 
terial whether  the  various  parts  or  elements  of  the  expedition,  such  as  ships,  crews, 
or  arms,  are  dispatched  separately  from  the  neutral  territory  or  combined  outside 
its  limits.  They  are  alike  illegal.  See  especially  the  Terceira  expedition  of  1829 
as  reported  in  Hall  (6th  ed.),  603 ;  Lawrence  (4th  ed.),  §  231 ;  or  *  2  Westlake,  194- 
195 ;  and  the  Horsa,  in  7  Moore,  Digest,  pp.  911-912. 

*  13  H.  C,  9.  "  The  right  of  a  State  to  forbid  in  a  general  way  access  to  its  ports 
to  the  belligerents  is  not  in  question  in  Article  9,  and  follows  from  its  right  of  issu- 
ing general  regulations  and  prohibition^.''  Reply  of  M.  Renault  to  Sir  Ernest 
Satwow,  cited  by  Higgins,  467. 

During  the  Russo-Japanese  War,  the  Scandinavian  States  closed  certain  of  their 
ports  to  all  belligerent  warships  (except  in  case  of  distress  and  for  hospital  ships). 
Lawrence,  War  and  Neutrality,  133. 

>^  13  H.  C,  10.  "Admiral  Sperry  declared  that  the  United  States  could  not 
accept  this  Article  by  reason  of  political  considerations  implied  in  the  question  of 
passage  through  territorial  waters."    Hyde,  in  2  il.  /.  (1908),  515. 
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466.  Neutral  Pilots.  —  ''A  neutral  Power  may  allow  beUiger- 
ent  warships  to  employ  its  licensed  pilots  (Art.  11)."  "^ 

467.  Duration  of  Sojourn  of  Belligerent  Warships  in  Neutral 
Ports  and  Waters.  —  ''In  default  of  special  provision  to  the 
contrary  in  the  legislation  of  a  neutral  Power,  belligerent  warships 
are  forbidden  to  remain  in  the  ports,  roadsteads,  or  territorial 
waters  of  the  said  Power  for  more  than  twenty-four  hours,  except 
in  the  cases  covered  by  the  present  Convention  (Art.  12)."  " 

The  questioa  of  passage  through  straits  which  form  international  passagewaj^ 
was  left  open.  Several  Scandinavian  delegates  proposed  the  addition  of  the  rule 
adopted  by  the  Institute  of  Int.  Law  in  1894 :  "Straits  which  form  a  channel  from 
one  open  sea  to  another  can  never  be  dosed."  "The  question  was  discussed  by  the 
Examining  Committee  but  no  resolutions  were  passed  on  these  points.  From  the 
opinions  expressed  there  it  appeared  to  be  the  general  feeling  that  a  neutral  State 
could  forbid  even  the  innocent  passage  through  parts  of  its  territorial  waters  so  far 
as  it  was  necessary  to  maintain  its  neutrality,  but  that  this  prohibition  could  not 
extend  to  straits  uniting  two  open  seas.  Artide  10  leaves  these  questions  unset- 
tled, they  remain  '  sous  Vempire  du  droit  des  gens  giniral.'  AU  that  it  provides  is 
that  a  State's  neutrality  is  not  compromised  by  the  passage  through  its  territorial 
waters  of  belligerent  ships  of  war."  Higgins,  468.  For  references  and  dtations 
from  Oppenheim,  pp.  243-244,  see  Ibid.f  note.     Cf.  supra^  §  193. 

"  13  H.  C,  II.  It  is  not  bound  to  provide  them.  It  is  extremely  doubtful 
whether  this  permission  extends  to  the  employment  of  offidal  pilots  on  the  Open 
Sea. 

^  13  H.  C,  12.  C/.  Art.  27.  This  Artide  represents  a  distinct  step  backward. 
Though  the  rule  limiting  the  stay  of  belligerent  warships  in  neutral  ports  (excq>t  for 
spedal  reasons)  to  twenty-four  hours  has  never  been  officially  accepted,  e.g.  by 
France,  Germany,  and  Russia,  it  has  been  adopted  by  Great  Britain,  the  United 
States,  Japan,  the  Scandinavian  countries,  Brazil,  Italy,  Spain,  China,  etc.,  and  it 
has  been  generally  enforced  during  recent  wars.  The  prindple  underlying  the  rule 
is  that  a  belligerent  armed  vessel  should  not  be  permitted  to  remain  in  a  neutral 
port  longer  than  is  absolutely  necessary  in  order  to  procure  innocent  supplies  or  to 
effect  repairs  requisite  for  insuring  seaworthiness. 

An  interesting  German  proposal  supported  by  Russia  was  that  the  twenty-four 
hour  rule  should  be  obligatory  in  neutral  ports  and  waters  "situate  in  immediate 
proximity  to  the  theater  of  war,"  but  this  was  obviously  impracticable. 

"Artide  12  makes  no  distinction  between  the  belligerent  war  vessd  which  enters 
neutral  waters  simply  en  route  to  the  theater  of  hostilities,  and  that  whidi  se^s 
refuge  therein  to  escape  capture.  In  the  latter  case,  if  special  legislative  provisions 
of  the  neutral  so  provided,  a  belligerent  war  vessel  might,  according  to  Artide  13, 
be  permitted  to  remain  longer  than  twenty-four  hours."  Hyde,  in  2  A.J.  (1908), 
517.  This  would  violate  a  whole  series  of  precedents  set  during  the  Russo-Jap- 
anese War. 

On  13  H.  C,  12,  and  the  24  Hours*  Sojourn^  see  especially :  17  Annuaire  (for  rule 
adopted  by  Institute  of  Int.  Law),  285 ;  *  Benton  (for  the  Spanish-American  War), 
185-187;  •Hershey  (for  the  Russo-Japanese  War),  ch.  7,  p€issim;  Higgins,  469- 
471;  Hyde,  m  2  A.  J.  (1908),  516-518;  Lawrence,  Principles  (4th  ed.),  639-^40; 
•  L^monon,  574-578 ;  7  Moore,  5  131S ;  2  Oppenheim,  {  333»  PP-  355-35^ ;  i  Scott, 
633-636;  *  2  Westlake,  208-210,  329;  ^Int.  Law  Situations  (1908),  37-52. 
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"  If  a  Power  which  has  been  informed  of  the  outbreak  of 
hostilities  learns  that  a  warship  of  a  belligerent  is  in  one  of  its 
ports  or  roadsteads,  or  in  its  territorial  waters,  it  must  notify 
the  said  ship  to  depart  within  twenty-four  hours  or  within  the 
time  prescribed  by  the  local  law  (Art.  13)."  " 

"  A  belligerent  warship  may  not  prolong  its  stay  in  a  neutral 
port  beyond  the  time  permitted  except  on  account  of  damage  or 
stress  of  weather.  It  must  depart  as  soon  as  the  cause  of  the 
delay  is  at  an  end. 

"  The  regulations  as  to  the  length  of  time  during  which  these 
vessels  may  remain  in  neutral  ports,  roadsteads,  or  waters  do  not 
apply  to  warships  devoted  exclusively  to  religious,  scientific,  or 
philanthropic  purposes  (Art.  14)."  " 

468.  MaTimiim  Number  of  Belligerent  Warships  in  Neutral 
Ports.  —  "In  default  of  special  provisions  to  the  contrary  in  the 
laws  of  a  neutral  Power,  the  maximum  number  of  warships  be- 
longing to  a  belUgerent  which  may  be  in  one  of  the  ports  or 
roadsteads  of  that  Power  simultaneously  shall  be  three  (Art. 

is)."  '' 

469.  The  Rule  of  Twenty-four  Hours'  Interval.  — "  When 

warships  belonging  to  both  belligerents  are  present  simultaneously 
in  a  neutral  port  or  roadstead,  a  period  of  not  less  than  twenty- 
four  hours  must  elapse  between  the  departure  of  the  ship  belong- 
ing to  one  belligerent  and  the  departure  of  the  ship  belonging  to 
the  other. 

"  The  order  of  departure  is  determined  by  the  order  of  arrival, 
imless  the  ship  which  arrived  first  is  so  drciunstanced  that  an 
extension  of  its  stay  is  permissible. 

"  A  belligerent  warship  may  not  leave  a  neutral  port  or  road- 
stead imtil  twenty-four  hours  after  the  departure  of  a  merchant 
ship  flying  the  flag  of  its  adversary  (Art.  16)."  *• 

^  13  H.  C,  13.  C/.  Art.  24,  infra,  {  474.  On  the  caseof  the  Mandjur  (sewn  after  the 
outbreak  of  Russo-Japanese  War),  see  Hershey,  iSS-iSq;  Higgins,  471 ;  Lawrence, 
137-139;  Mid  Takahashi,  418-429.  "  13  H.  C,  14. 

"  13  H.  C,  15.  This  rule  is  wholly  new.  The  number  three  was  selected  as 
corresponding  to  the  niunber  usually  allowed  in  time  of  peace. 

>'  13  H.  C,  16.  It  should  be  noted  that  this  artide  omits  the  saving  clause 
''in  default  of  special  provisions  to  the  contrary"  contained  in  the  previous 
articles. 

The  rule  of  the  twenty-four  hours'  interval  dates  from  the  middle  of  the  eight- 
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470.  Repairs  in  Neutral  Ports.  —  ''In  neutral  ports  and 
roadsteads  belligerent  warships  may  only  carry  out  such  repairs 
as  are  absolutely  necessary  to  render  them  seaworthy,  and  may 
not  add  in  any  manner  whatever  to  their  fighting  force.  The 
local  autiiorities  of  the  neutral  Power  shall  dedde  what  repairs 
are  necessary,  and  these  must  be  carried  out  with  the  least 
possible  delay  (Art.  17)."  " 

471.  Augmentation  of  Armaments  in  Neutral  Waters. — 
''  Belligerent  warships  may  not  make  use  of  neutral  ports,  road- 
steads, and  territorial  waters  for  replenishing  or  increasing  their 
supplies  of  war  material  or  their  armament,  or  for  completing 
their  crews  (Art.  18)."  *« 

472.  Supply  of  Provisions  and  Fuel  to  Belligerent  Warships  in 
Neutral  Ports.  — "  Belligerent  warships  may  only  revictual 
in  neutral  ports  or  roadsteads  to  bring  up  their  supplies  to  the 
peace  standard. 

"  Similarly  these  vessels  may  only  take  sufficient  fuel  to 
enable  them  to  reach  the  nearest  port  in  their  own  country. 
They  may,  however,  fill  up  their  bunkers  built  to  carry  fuel, 
when  in  neutral  coimtries  which  have  adopted  this  method  of  de- 
termining the  amount  of  fuel  to  be  supplied. 

"  K,  in  accordance  with  the  law  of  the  neutral  Power,  the 
ships  are  only  supplied  with  coal,  twenty-four  hours  after  their 

eenth  century,  whereas  that  of  the  twenty-four  hours'  sojourn  was  first  introduced 
into  international  practice  by  Great  Britain  in  1862. 

On  the  24  Hours*  Interval,  see  especially:  *Hall  (6th  ed.),  624-626;  Higgins, 
472-473;  Lawrence  (3d  ed.),  509-5x0;  2  Oppenheim,  §  347;  and  *  2  Westlake, 
206-208. 

>^  13  H.  C.»  17.  Cf.  Arts.  13-15,  supra.  This  is  an  admirable  statement  of  the 
rule  governing  repairs  of  belligerent  armed  vessels  in  neutral  ports,  except  that  no 
repairs  of  injuries  received  in  battle  should  be  knowingly  permitted  by  the  neutral. 
At  least  this  was  the  precedent  set  by  President  Roosevelt  in  the  case  of  the  three 
Russian  cruisers  interned  at  Manilla  during  the  Russo-Japanese  War.  See  Her- 
shey,  209  f. 

On  Repairs  and  Internment  cf  Bdligerent  Warships  in  Neutral  Ports,  see  especially : 
17  Annuaire,  285;  Benton,  188-189;  Donkier-Curtius,  Des  navires  de  geurre  dans 
les  eaux  neutres  (1907);  Gaborit,  ch.  2;  Hall  (6th  ed.),  622-623;  ♦Hcrshcy,  204- 
210,  215 ;  Higgins,  473-474 ;  *  Lawrence,  War  and  Neutrality,  (2nd  ed.),  121 ;  Ibid., 
Principles  (4th  ed),  642;  7  Moore,  {§  1316-1317;  2  Oppenheim,  §§  346-347; 
•Takahashi,  Pt.  IV,  ch.  i,  pp.  417-458;  2  Westlake,  210-21 1;  '^Int.  Law  Situa- 
tions (1905),  154-170;  Ibid.,  (1904),  63-78. 

^"  13  H.  C.,  18.  Cf.  13  H.  C,  5.  Article  18  is  in  substance  an  enactment  of  the 
second  part  of  the  Second  Rule  of  the  Treaty  of  Washington  (1871)  into  law.  Cf, 
supra,  §  463. 
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arrival,  the  permissible  duration  of  their  stay  is  extended  by 
twenty-four  hours  (Art.  19)."  ^ 

'^  Belligerent  wai^hips  which  have  taken  fuel  in  a  port  belong- 
ing to  a  neutral  Power  may  not  replenish  their  supply  in  a  port  of 
the  same  Power  within  the  succeeding  three  months  (Art.  20)."  ^ 

473.  Prizes  in  Neutral  Ports.  —  "  A  prize  may  only  be  brought 
into  a  neutral  port  on  account  of  imseaworthiness,  stress  of 
weather,  or  want  of  fuel  or  provisions. 

"  It  must  leave  as  soon  as  the  circumstances  which  justified  its 
entry  are  at  an  end.  If  it  does  not,  the  neutral  Power  must  order 
it  to  leave  at  once ;  should  it  fail  to  obey,  the  neutral  power  must 
employ  the  means  at  its  disposal  to  release  it  with  its  officers  and 
crew  and  to  intern  the  prize  crew  (Art.  21),"  ^ 

^  13  H.  C,  19.  The  discussion  of  the  question  of  fuel  supply  to  belligerent  war- 
ships in  neutral  ports  was  marked  by  divergent  views.  In  accordance  with  her 
practice  since  1862  —  a  practice  followed  by  the  United  States,  Japan,  and  some 
other  countries  —  Great  Britain  urged  that  the  quantity  of  coal  should  in  no  case 
exceed  the  amoimt  necessary  to  enable  the  vessel  to  reach  the  nearest  port  of  its 
own  country  or  ''some  nearer  named  neutral  destination."  Japan  and  Spain  sup- 
ported this  view.  On  the  other  hand,  Germany,  France,  and  Russia  claimed  that 
belligerent  vessels  should  be  permitted  to  take  in  a  normal  peace  supply. 

The  result  was  a  compromise  which  cannot  be  regarded  as  satbfactory.  The 
supply  of  coal  in  any  quantity  in  neutral  waters  to  a  modem  battle  fleet  or  warship 
engaged  on  an  errand  of  destruction  would  seem  to  be  a  violation  of  the  fundamental 
principles  of  neutrality.  But  the  discussion  of  this  question  is  usually  colored  by  a 
sense  of  national  interest.  Thus,  the  main  source  of  the  Continental  opposition  to 
the  limitation  or  prohibition  of  the  supply  of  coal  to  belligerent  warships  in  neutral 
ports  lies  in  the  fact  that  most  of  these  States  are  poorly  supplied  with  coaling 
stations  as  compared  with  Great  Britain.  But,  whatever  the  motive,  there  can 
be  no  doubt  that  British  practice  in  this  matter  approaches  most  nearly  the  ideal 
or  theoretical  requirements.  The  highest  standard  yet  attained  was  set  during  the 
Russo-Japanese  War  by  a  proclamation  issued  by  the  Governor  of  Malta  refusing 
hospitality  to  belligerent  warships  "  proceeding  to  the  seat  of  war ''  or  proceeding 
to  search  for  contraband.  For  the  text  of  this  interesting  proclamation,  see 
Hershey,  200. 

On  Coaling  in  Neutral  Ports,  see  especially:  17  Annuaire,  273;  Benton,  190- 
194;  Bonfils  (Fauchille),  No.  1463;  Hall  (6th  ed.),  600-602;  ♦Hershey,  ch.  7, 
passiMy  particularly  pp.  19&-203;  *Higgins,  475-478;  Hyde,  in  2  A.  /.  (1908), 
521-523;  ♦Lawrence,  War  and  Neutrality  (2nd  ed.),  120-137;  Ibid.,  Principles, 
(4th  ed.),  642-646;  *7  Moore,  Digest,  §  1305;  2  Oppenheim,  §§  333  (4),  346; 
*Pilidi,  La  combustible  en  temps  de  guerre  (1909);  ♦2  Westlake,  310-317,  330; 
*/«/.  Law  Situations  (1906),  66-87;  Ibid.,  (1908),  79-97;  Ibid.,  (1910),  9-44. 

*°  13  H.  C,  20.     This  has  been  the  British  practice  since  1862. 

"  13  H.  C,  21.  Cf.  Art.  3,  supra.  Many  States,  e.g.  Great  Britain,  Italy  and 
Jq>an,  prohibit  belligerent  warships  from  bringing  their  prizes  into  their  ports 
when  neutral  except  in  case  of  distress.     France,  Spain,  and  Brazil  adhere  to 
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'^  A  neutral  Power  must,  similarly,  release  a  prize  brought  into 
one  of  its  ports  imder  drciunstances  other  than  those  referred  to 
in  Article  21  (Art.  22)."  « 

^*  A  neutral  Power  may  allow  prizes  to  enter  its  ports  and  road- 
steads, whether  under  convoy  or  not,  when  they  are  brought  there 
to  be  sequestered  pending  the  decision  of  a  Prize  Court.  It  may 
have  the  prize  taken  to  another  of  its  ports. 

"  If  the  prize  is  convoyed  by  a  warship,  the  prize  crew  may  go 
on  board  the  convoying  ship. 

"  If  the  prize  is  not  under  convoy,  the  crew  are  left  at  liberty 
(Art.  23)."  » 

474.  Internment  of  Belligerent  Vessels  in  Neutral  Ports  and 
Detention  of  the  Crew.  —  '^  If,  notwithstanding  the  notification 
of  the  neutral  Power,  a  belligerent  warship  does  not  leave  a  port 
where  it  is  not  entitled  to  remain,  the  neutral  Power  is  entitled 
to  take  such  measures  as  it  considers  necessary  to  render  the 
ship  incapable  of  putting  to  sea  during  the  war,  and  the  command- 
ing officer  of  the  ship  must  facilitate  the  execution  of  such  meas- 
ures. 

"  When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the 
officers  and  crew  are  likewise  detained. 

"  The  officers  and  crew  so  detained  may  be  left  in  the  ship  or 
kept  either  on  another  vessel  or  on  land,  and  may  be  subjected  to 
such  measures  of  restriction  as  it  may  appear  necessary  to  impose 
upon  them.  A  sufficient  number  of  men  for  looking  after  the 
vessel  must,  however,  be  always  left  on  board. 

"  The  officers  may  be  left  at  liberty  on  giving  their  word 
not  to  quit   the   neutral  territory  without  permission  (Art 

24)."" 

the  older  twenty-four  hour  rule  for  the  sojourn  in  their  ports  of  such  vessels  with 
their  prizes. 

Chi  Prizes  in  Neutral  Ports,  see  especially:  Hall  (6th  ed.),  614-^15 ;  *£Gggiiis, 
478-479;  3  Phillimore,  §  379;   *  2  Westlake,  214-215. 

*•  13  H.  C,  22. 

"  13  H.  C,  23.  The  purpose  of  this  article  is,  according  to  M.  Renault,  "to 
render  rarer,  or  to  prevent,  the  destruction  of  prizes."  Whether  this  object  will  be 
attained  remains  to  be  seen.    It  is  certainly  highly  objectionable  on  principle. 

**  13  H.  C,  24.  C/.  5  H.  C,  II,  par.  3.  For  references  on  InUmmeni  of  Bdiit^ 
erent  Armed  Vessels,  see  supra,  p.  472.  The  vessels  are  to  be  interned,  the  offioera 
and  crew  detained.  This  treatment  is  analogous  to  that  accorded  to  belligerent 
troops  seeking  refuge  on  neutral  territory.    Cf,  supra,  $$  451-452. 
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475.  Measure  of  Due  Diligence.  —  "A  neutral  Power  is 
bound  to  exercise  such  surveillance  as  the  means  at  its  disposal 
allow  to  prevent  any  violation  of  the  provisions  of  the  above 
Articles  occurring  in  its  ports  or  roadsteads  or  in  its  waters  (Art. 

25)."  " 

476.  Further  Provisions.  —  "The  exercise  by  a  neutral 
Power  of  the  rights  laid  down  in  the  present  Convention  can 
never  be  considered  as  an  unfriendly  act  by  either  belligerent  who 
has  accepted  the  Articles  relating  thereto  (Art.  26)."  * 

"  The  Contracting  Powers  shall  communicate  to  each  other  in 
due  course  all  laws,  ordinances,  and  other  provisions  regulating 
in  their  respective  countries  the  status  of  belligerent  warships  in 
their  ports  and  waters,  by  means  of  a  communication  addressed 
to  the  Government  of  the  Netherlands  and  forwarded  im- 
mediately by  that  Government  to  the  other  Contracting  Powers 
(Art.  27)."  » 

^  13  H.  C,  25.  This  article  embodies  the  principle  of  the  Third  Rule  of  the 
Treaty  of  Washington  (1871) :  "A  neutral  Government  is  bound  to  exercise  due 
diligence  in  its  own  ports  and  waters  and  as  to  all  persons  within  its  jurisdiction, 
to  prevent  any  violation  of  the  foregoing  obligations  and  duties.'' 

**  Ibid.f  26.    This  article  requires  no  comment. 

"  Ibid, J  27.  Art.  28  contains  the  usual  stipulation  that  the  ''provisions  of 
the  present  Convention  are  only  applicable  to  the  Contracting  Powers  and  only  if 
all  the  belligerents  are  parties  to  the  Convention." 

The  force  of  this  Convention  is  perhaps  somewhat  weakened  by  paragraph  7 
of  the  Preamble  which  states  that  "  these  rules  should  not,  in  principle,  be  altered, 
in  the  course  of  the  war,  by  a  neutral  Power,  except  where  experience  has  shown 
the  necessity  for  such  change  for  the  protection  of  the  rights  of  that  Power."  This 
might  conceivably  be  used  as  a  pretext  or  loophole  for  the  evasion  of  neutral  obliga- 
tions. 

Other  paragraphs  in  the  Preamble  emphasize  the  ''desirability"  of  "specific 
enactments  regulating  the  consequences  of  the  status  of  neutrality"  by  neutral 
Powers;  the  obligation  of  impartiality  in  the  application  of  the  rules  adopted; 
and  that  "in  cases  not  covered  by  the  present  Convention,  account  must  be  taken 
of  the  general  principles  of  the  Law  of  Nations." 

The  following  States  did  not  sign  this  Convention :  the  United  States,  China, 
Cuba,  Spain,  and  Nicaragua :  but  the  United  States  and  Nicaragua  have  since 
given  their  adhesion. 

The  following  States  have  made  certain  reservations:  Germany  in  respect  to 
Art.  11-13  and  20 ;  Great  Britain,  Arts.  19  and  23 ;  Japan,  Arts,  xg  and  23 ;  Turkey, 
as  regards  the  Bosphorus  and  Dardanelles;  the  United  States  (not  stated  in  the 
Table  of  Ratifications  published  in  5  A.  /.  (191 1),  769-770). 

The  Convention,  as  a  whole,  deserves  praise  for  securing  so  much,  but  it  has 
some  glaring  defects.  Its  greatest  achievement  is  perhaps  the  successful  incor- 
poration of  the  substance  of  the  Three  Rules  of  the  Treaty  of  Washington;  its 
most  striking  defects  are  the  failure  to  insist  upon  stricter  rules  limHing  the  sojourn 
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of  belligerent  armed  vessels  in  neutral  ports  and  the  supply  of  fuel  to  warships 
proceeding  to  the  seat  of  hostilities,  and  the  permission  granted  to  neutral  powers 
to  admit  prizes  into  their  ports.  "The  rules  laid  down  are  nearly  all  accompanied 
by  provisos  enabling  them  to  be  excluded  by  a  neutral  strong  enough  and  su£B- 
dently  interested  to  do  so.  The  rights  of  neutrals  are  asserted,  but  their  duties 
are  not  sufficiently  emphasized."    Higgins,  483. 
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For  more  complete  Bibliographies,  see  Bonfils,  and  Olivart. 


CHAPTER  XXXn 

THB  LAW  OF  BLOCKADE 

477.  Rules  of  the  London  Naval    Conference. — The  ten 

Maritime  Powers*  which  sent  delegates  to  the  London  Naval 
Conference  of  1 908-1 909,  signed  a  Declaration  embodying  the 
following  rules  respecting  "  Blockade  in  Time  of  War  "  as  "  corre- 
sponding in  substance  with  the  generally  recognized  principles  of 
International  Law." 

478.  Blockade  as  an  Operation  of  War.  —  ''A  blockade  must 
be  limited  to  the  ports  and  coasts  belonging  to  or  occupied  by 
the  enemy  (Art.  i)."  * 

^  These  were  Great  Britain  (at  whose  invitation  the  Conference  met),  the  United 
States,  Russia,  Germany,  France,  Italy,  Japan,  Austria-Himgary,  Spain,  and  the 
Netherlands. 

The  expressed  object  was  that  of  "laying  down  the  generally  reoognised  ndes 
of  International  Law  in  accordance  with  Article  7  (see  ffi/ra,  §  527)  of  the  Conven- 
tion signed  at  the  Hague  on  the  x8th  of  October,  1907,  for  the  establishment  of 
an  International  Prize  Court." 

Whether  all  the  Powers  shall  eventually  ratify  or  adhere  to  the  DedaratioB  of 
London  or  not,  its  articles  may  be  regarded  as  the  most  authoritative  statement 
in  existence  of  the  Law  of  Nations  on  the  subjects  of  which  they  treat. 

•  D.  L.  (DedartUion  of  London),  i.  Cf.  infra.  Art.  18.  "Blockade  is  here 
regarded  solely  as  an  operation  of  war,  and  there  is  no  intention  of  touching  in 
any  way  on  what  is  called  pacific  blockade  (see  supra,  {{  324  ff.).  .  .  .  Blockade,  as 
an  operation  of  war,  can  be  directed  by  a  belligerent  only  against  his  adversary." 
Report  on  the  Declaration  of  London  in  Higgins,  572 ;  or  Int.  Law  Topics  by  the 
Naval  War  College  (1909),  25  fif. 

I  have  followed  the  text  as  given  in  Higgins,  542  ff . ;  L^monon,  100  ff . ;  Int.  Lam 
Topics  (1910);  and  Bentwich,  The  Dec,  of  London  (19x1),  ch.  7.  See  also  Odien, 
The  Dec,  of  London  (191 1). 

Blockade  has  been  well  defined  as  "the  blocking  of  the  approadi  to  the  enemy 
coast  or  a  part  of  it  by  men-of-war  for  the  purpose  of  preventing  ingress  and  egress 
of  vessels  of  all  nations.''     2  Oppenheim,  §  368. 

With  reference  to  their  purpose  war  blockades  are  often  spoken  of  as  strategic 
or  conmiercial,  but  these  terms  have  no  legal  significance. 

As  an  institute  of  maritime  International  Law,  blockade  dates  from  the  sixteenth 

478 
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479.  A  Blockade  must  be  Effective.  —  **  In  accordance  with 
the  Declaration  of  Paris  of  1856,  a  blockade,  in  order  to  be 
binding,  must  be  effective  —  that  is  to  say  —  it  must  be  main- 
tained by  a  force  suf&dent  really  to  prevent  access  to  the  enemy 
coast  (Art.  2)."' 

''  The  question  whether  a  blockade  is  effective  is  a  question 
of  fact  (Art.  3)."  ^ 

480.  Effect  of  Bad  Weather.  —  ''A  blockade  is  not  regarded 
as  raised  if  the  blockading  forces  are  temporarily  driven  off  by 
bad  weather  (Art.  4)."  * 

481.  Rule  of  Impartiality.  —  '^  A  blockade  must  be  applied 
impartially  to  the  ships  of  all  nations  (Art.  s)."  • 

''  The  commander  of  a  blockading  force  may  grant  to  a  war- 


century  and  owes  its  origin  to  the  Dutch,  who  appear  to  have  made  the  first  applica- 
tion of  it  as  distinct  from  "siege"  in  1630.  On  the  History  of  Blockade^  see  espe- 
cially :  Fauchille,  De  hlocus  maritime  (1882),  2-12 ;  i  Kleen,  542  ff. ;  *  Saderquist, 
Le  blocus  maritime  (1908),  7-X19;  and  2  Westlake,  221-226. 

*  D.  L.,  2.    On  the  Declaration  of  Paris,  see  especially :  Higgins,  1-4 ;  and  supra, 

§73- 

The  phrase  "really  to  prevent  access"  should  not  be  taken  too  literally.  It 
must  mean  "to  make  the  attempt  at  access  highly  dangerous."  This,  at  least, 
has  been  the  universal  practice.  The  abuse  aimed  at  was  that  of  so-called  "  paper  " 
blockades  of  which  the  wars  of  the  Napoleonic  period  furnish  good  illustrations. 

^  D.  L.,  5.  This  is  essentially  a  question  for  judicial  decision.  The  number 
of  the  vessels  or  their  position  is  in  itself  immaterial.  They  need  not  be  anchored 
or  stationary,  as  has  been  claimed  by  some  Continental  authorities  (e.g.  Fauchille, 
Hautefemlle,  Heffter,  Kleen,  Ortolan,  etc.),  but  an  effective  blockade  may  be 
maintained  by  cruisers  at  a  considerable  distance  from  the  blockaded  port  or  coast. 
Under  certain  circumstances  one  cruiser  may  be  sufficient.  The  leading  judicial 
decisions  on  this  point  are  those  of  Lord  Stowell  and  Dr.  Lustington  in  the  Betsy 
(1798),  z  C.  Rob.  93,  and  Scott,  798;  the  Franciska  (1854),  Spinks,  287.  See 
also  the  decision  of  C.  J.  FuUer  in  the  Olinde  Rodrigues  (1898),  174  U.  S.  510,  and 
Scott,  835;  cf,  the  Nancy  (1809),  i  Acton,  57,  and  Scott,  8x7.  Most  German 
writers  appear  to  agree  with  this  view,  e.g.  Bluntschli,  Art.  829;  Liszt,  $  41,  IV; 
and  Perels,  {  49. 

'  D.  L.,  4.  "It  is  not  sufficient  that  the  blockade  be  established;  it  must  be 
maintained.  If  it  is  raised  it  may  be  refotablished,  but  then  it  will  require  the 
same  formalities  as  though  it  were  established  for  the  first  time.  .  .  .  Article  4 
must  be  considered  restrictive  in  the  sense  that  bad  weather  is  the  only  form  of 
compulsion  which  can  be  alleged.  If  the  blockading  forces  are  withdrawn  for 
any  other  reason,  the  blockade  would  be  regarded  as  raised,  and,  in  case  it  should 
be  reestablished.  Articles  12  Qsst  rule)  and  13  would  apply."  Report,  op.  cit,,  in 
Higgins,  574 ;  or  Int,  Law  Topics,  29. 

*  D.  L.,  5.  In  other  words  it  must  be  universal.  Unless  it  is  thus  universally 
and  impartially  applied,  it  need  not  be  respected  by  neutrals.  C/.  The  RoUa, 
6  Rob.  364 ;  and  the  Franciska  (1885),  10  Moore's  P.  C,  and  Scott,  804. 
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ship  permission  to  enter,  and  subsequently  to  leave,  a  blockaded 
port  (Art.  6),"  ^ 

482.  Circumstances  of  Distress.  —  ''In  circiu:istances  of 
distress,  acknowledged  by  an  authority  of  the  blockading  forces, 
a  neutral  vessel  may  enter  a  place  under  blockade  and  subse- 
quently leave  it,  provided  that  she  has  neither  discharged  nor 
siiipped  any  cargo  there  (Art.  7).''  * 

483.  A  Blockade  must  be  Declared  and  Notified.  —  ''A 
blockade,  in  order  to  be  binding,  must  be  declared  in  accordance 
with  Article  9,  and  notified  in  accordance  with  Articles  1 1  and  16 
(Art.  8)."  • 

484.  Declaration  of  Blockade.  —  ''A  declaration  of  blockade 
is  made  either  by  the  blockading  Power  or  by  the  naval  authorities 
acting  in  its  name.    It  specifies : 

"  (i)  The  date  when  the  blockade  begins. 
"  (2)   The  geographical  limits  of  the  coast  blockaded. 
"  (3)  The  delay  to  be  allowed  to  neutral  vessels  for  coming 
out  (Art.  9)."  i« 

'  D.  L.,  6.  This  is  a  matter  left  to  his  judgment  or  discretioii.  If  he  permits 
entrance  to  neutral  warships,  it  is  a  matter  of  courtesy.    Cf,  Report^  op.  cU. 

'  D.  L.,  7.  Among  circumstances  of  distress  the  Report  mentions  want  of  food 
or  water  and  need  of  immediate  repairs.  If  the  fact  or  state  of  distress  is  acknowl- 
edged, entrance  is  a  matter  of  right.  She  has  also  a  right  to  leave  subsequently, 
provided,  etc.    Cf,  the  Hiawaihat  Blatchford's  P.  C,  15. 

*  D.  L.,  8.  C/.  D.  L.,  9,  XI,  and  16.  ''Independently  of  the  condition  pre- 
scribed by  the  Declaration  of  Paris  that  it  must  be  effective,  a  blockade,  to  be  bind- 
ing, must  be  declared  and  notified, 

"...  The  declaration  of  blockade  is  the  act  of  the  competent  authority  (a 
Government  or  commander  of  a  squadron)  stating  that  a  blockade  is,  or  is  about 
to  be,  established  under  conditions  to  be  specified  (Article  9).  The  notification 
is  the  fact  of  bringing  the  declaration  of  the  blockade  to  the  knowledge  of  the 
neutral  Powers  or  of  certain  authorities  (Article  11). 

"These  two  things  —  declaration  and  notification  —  will  in  most  cases  be  done 
previously  to  the  enforcement  of  the  rules  of  blockade,  that  is  to  say,  to  the  real 
prohibition  of  passage.  Nevertheless,  as  we  shall  see  later,  it  is  sometimes  possible 
for  passage  to  be  forbidden  by  the  very  fact  of  the  blockade  which  is  brought  to 
the  knowledge  of  a  vessel  approaching  a  blockaded  port  by  means  of  a  notificaiion 
which  is  specialy  whereas  notification  which  has  just  been  defined,  and  which  is 
spoken  of  in  Article  11,  is  of  a  general  character.''  Report,  in  Higgins,  575.  Cf. 
Int.  Law  Topics,  34-35. 

*®  D.  L.,  9.    Cf.  Art.  8,  supra,  and  16  (2),  infra,  $  490. 

"  The  declaration  of  blockade  in  most  cases  emanates  from  the  belligerent  Govern- 
ment itself.  That  Government  may  have  left  the  ooounander  of  its  naval  farces 
the  power  to  himself  declare  a  blockade  according  to  drcumstanoes.  There  will 
not,  perhaps,  be  as  much  reason  as  formerly  to  exercise  this  discretion,  because  of 
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''  If  the  blockading  Power,  or  the  naval  authority  acting  in  its 
name,  do  not  establish  the  blockade  in  conformity  with  the 
provisions  which,  in  accordance  with  Article  9  (i)  and  (2),  must 
be  inserted  in  the  declaration  of  blockade,  the  declaration  is  void, 
and  a  new  declaration  is  necessary  in  order  to  make  the  blockade 
<^rative  (Art.  10)."  " 

'485.  Notification  of  Blockade.  —  '^  A  declaration  of  blockade 
is  notified : 

"  (i)  To  the  neutral  Powers,  by  the  blockading  Power  by 
means  of  a  communication  addressed  to  the  Governments 
directly,  or  to  their  representatives  accredited  to  it. 

"  (2)  To  the  local  authorities  by  the  ofl&cer  in  command  of  the 
blockading  force.  As  soon  as  possible  these  authorities  will,  on 
their  part,  inform  the  foreign  consuls  who  exercise  their  func- 
tions in  the  port  or  on  the  coast  blockaded  (Art.  11)."  " 

the  ease  and  n^idity  of  commimicatioii.  ..."    Report,  op  cU,    Cf,  2  Oppenheimy 

§375. 

It  is  assumed  that  a  neutral  vessel  will  be  allowed  a  reasonable  time  for  departure, 

though  no  definite  time  is  fixed.    Fifteen  days  have  usuaUy  been  granted.    Art. 

43  of  the  United  States  Naval  Code  (1900-1904)  allowed  thirty  days. 

^  D.  L.,  10.  The  Report  furnishes  the  following  comment  on  this  article : 
"The  aim  of  this  article  is  to  insure  the  observance  of  Article  9.  Suppose  the  dec- 
laration of  blockade  contains  statements  which  do  not  correspond  with  the  actual 
facts ;  it  states  that  the  blockade  began,  or  will  begin,  on  such  a  day,  whereas,  in 
fact,  it  only  began  several  days  later.  Its  geographical  limits  are  inaccurately 
given ;  they  are  wider  than  those  within  which  the  blockading  forces  are  operating. 
What  shall  be  the  sanction  ?  The  nullity  of  the  declaration  of  blockade,  which 
means  that  it  would  have  no  effect.  If  then,  in  such  a  case,  a  neutral  vessel  is 
captured  for  breach  of  blockade,  she  can  refer  to  the  nullity  of  the  declaration  of 
blockade  as  a  plea  for  the  nullity  of  the  capture;  if  her  plea  is  rejected  by  the 
national  tribunal,  she  can  appeal  to  the  International  Court. 

"To  avoid  misunderstandings,  the  significance  of  this  provision  must  be  noticed. 
The  declaration  states  that  the  blockade  begins  on  the  ist  of  February;  in  fact 
it  does  not  begin  until  the  8th.  It  goes  without  saying  that  the  declaration  had 
no  effect  from  the  ist  to  the  8th,  because  at  that  time  there  was  no  blockade  at  all ; 
the  declaration  states  a  fact,  but  does  not  take  the  place  of  one.  The  rule  goes 
further:  the  declaration  shall  not  even  have  effect  from  the  8th  onward;  it  is 
definitely  void,  and  another  must  be  made. 

"  There  is  no  question  here  of  cases  where  Article  9  has  been  disregarded  in  that 
no  period  for  departure  has  been  accorded  to  neutral  vessels  which  are  in  the  block- 
aded port.  The  sanction  would  not  be  the  same.  There  is  no  reason  to  annul  the 
declaration  as  regards  neutral  vessels  wishing  to  enter  the  blockaded  port.  That 
requires  a  special  sanction  which  is  provided  in  Article  16,  paragraph  2."  Higgins, 
576;  or  IfU.  Law  Topics,  37-39. 

"  "A  declaration  of  blockade  is  not  valid  unless  notified.  .  .  .  Two  notifica- 
tions must  be  made : 

21 
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486.  Extension   or    ReSstablishment    of    the    Blockade.  — 

*'  The  rules  relative  to  the  declaration  and  notification  of  blockade 
apply  to  cases  where  the  limits  of  the  blockade  are  extended,  or 
where  the  blockade  is  reestablished  after  having  been  raised 
(Art.  12)/'" 

487.  Voluntary  Raising  or  Restriction  of  the  Blockade. — "  The 
voluntary  raising  of  a  blockade,  as  also  any  restriction  which  may 
be  introduced,  must  be  notified  in  the  manner  prescribed  by 
Article  II  (Art.  13)."" 

"  (i)  The  first  is  addressed  to  neutral  Powers  by  the  belligerent  Power,  which 
communicates  it  to  the  Governments  themselves  or  to  their  representative  accred- 
ited to  it.  The  communications  to  the  Governments  will  in  most  cases  be  made 
through  the  diplomatic  agents.  ...  It  is  the  duty  of  the  neutral  Governments 
advised  of  a  declaration  of  blockade  to  take  the  necessary  measures  to  dispatch 
the  news  to  the  different  parts  of  their  territory,  especially  their  ports. 

"  (2)  The  second  notification  is  made  by  the  commander  of  the  blockading 
force  to  the  local  authorities.  These  must  inform,  as  soon  as  possible,  the  foreign 
consuls  residing  at  the  blockaded  places  or  on  the  blockaded  coastline.  These 
authorities  would  be  responsible  for  the  neglect  of  this  obligation.  Neutrals  might 
suffer  loss  from  the  fact  of  not  having  been  informed  of  the  blockade  in  sufficient 
time."    Report y  in  Higgins,  576-577. 

Article  11  seems  to  be  a  happy  compromise  between  the  extreme  French  view 
and  practice,  which  prescribed  special  notification  to  every  neutral  vessel  approadi- 
ing  the  line  of  blockade,  and  the  more  reasonable  Anglo-American  view,  which  hdd 
that  notification  was  not  always  necessary,  and  that  knowledge  might  be  presumed 
in  case  the  existence  of  the  blockade  was  one  of  general  notoriety. 

The  legality  of  unnotified  de  facto  blockades  was  upheld  by  our  Supreme  Court  as 
late  as  1899  in  the  case  of  the  Adula,  176  U.  S.  361,  and  Scott,  826.  Sudh  views 
must  now  be  abandoned. 

"  D.  L.,  12.  "Suppose  a  blockade  is  extended  beyond  its  original  limits: 
as  regards  the  new  part,  it  is  a  new  blockade,  and,  in  consequence,  the  rules  as  to 
declaration  and  notification  must  be  applied  to  it.  The  same  is  true  in  cases  where 
a  blockade  is  reestablished  after  having  been  raised ;  the  fact  that  a  blockade  has 
already  existed  in  the  same  locality  must  not  be  taken  into  account."  Report, 
in  Higgins,  577. 

**  D.  L.,  13.  Cf.  Art.  II,  supra.  "Only  it  must  be  observed  that  the  sanction 
could  not  be  the  same  in  the  two  cases.  To  insure  the  notification  of  the  declara- 
tion of  blockade  there  is  a  direct  and  adequate  sanction :  an  unnotified  blockade 
is  not  binding.  In  the  case  of  the  raising  there  can  be  no  parallel  to  this.  The 
public  will  really  gain  by  the  raising,  even  without  being  told  of  it  oflidally.  The 
blockading  Power  which  did  not  notify  the  raising  would  expose  itself  to  diplomatic 
remonstrance  on  the  ground  of  the  non-fulfillment  of  an  international  duty.  Thb 
non-fulfillment  will  have  more  or  less  serious  consequences,  according  to  circum- 
stances. Sometimes  the  raising  of  the  blockade  will  really  have  become  known  at 
once,  and  official  notification  would  add  nothing  to  this  effective  publicity. 

"It  goes  without  saying  that  this  relates  only  to  the  voluntary  raising  of  a  block- 
ade; if  the  blockading  force  has  been  driven  off  by  the  arrival  of  enemy  forces,  it 
cannot  be  held  bound  to  make  known  its  defeat,  which  its  adversary  will  undertake 
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488.  Knowledge  a  Condition  of  Liability  for  Breach  of  Block- 
ade. —  "  The  liability  of  a  neutral  vessel  to  capture  for  breach 
of  blockade  is  contingent  on  her  knowledge,  actual  or  presump- 
tive, of  the  blockade  (Art.  14)."  " 

489.  Presumptive  Knowledge.  —  "  Failing  proof  to  lie  con- 
trary, knowledge  of  the  blockade  is  presumed  if  the  vessel  left  a 
neutral  port  subsequently  to  the  notification  of  the  blockade  made  in 
sufficient  time  to  the  Power  to  which  such  port  belongs  (Art.  15)."^* 

490.  Special  Notification  Necessary  in  case  of  Total  Lack  of 
Knowledge.  —  "If  a  vessel  approaching  a  blockaded  port  has 
no  knowledge,  actual  or  presumptive,  of  the  blockade,  the  notifi- 
cation must  be  made  to  the  vessel  itself  by  an  officer  of  one  of  the 
ships  of  the  blockading  force.  This  notification  should  be 
entered  in  the  vessel's  log  book,  with  entry  of  the  day  and  hour,  as 
also  of  the  geographical  position  of  the  vessel  at  the  time. 

"  A  neutral  vessel  which  leaves  a  blockaded  port  must  be 
allowed  to  pass  free  if,  through  the  negligence  of  the  officer 
commanding  the  blockading  force,  no  declaration  of  blockade  has 
been  notified  to  the  local  authorities,  or  if,  in  the  declaration  as 
notified,  no  period  of  delay  has  been  indicated  (Art.  16).''  *^ 

to  announce  without  delay.  TnstjeaH  of  raising  a  blockade,  a  belligerent  may  con- 
fine himself  to  restricting  it;  he  only  blockades  one  port  instead  of  two.  As  to 
the  port  which  ceases  to  be  included  in  the  blockade,  it  is  as  if  there  had  been  a 
voluntary  raising ;  consequently,  the  same  rule  applies."    Report^  cited  above. 

^'  D.  L.,  14.  ''For  a  vessel  to  be  liable  to  capture  for  breach  of  a  blockade, 
the  first  condition  is  that  she  must  have  had  knowledge  of  the  blockade.  .  .  . 
Nevertheless,  there  are  circumstances  in  which,  even  in  the  absence  of  proof  of 
actual  knowledge,  knowledge  may  be  presumed,  the  right  of  rebutting  this  pre- 
simiption  being  reserved  to  the  party  concerned."  Report^  in  Higgins,  578.  Cf. 
Art.  15  and  note  16,  below. 

^'  D.  L.,  15.  *'A  vessel  has  left  a  neutral  port  subsequently  to  the  notification 
of  the  blockade  made  to  the  Powers  to  which  the  port  belongs.  Was  this  notifica- 
tion made  in  sufficient  time,  that  is  to  say,  so  as  to  reach  the  port  in  question,  where 
it  had  to  be  published  by  the  port  authorities  ?  That  is  a  question  of  fact  to 
''  be  examined.  If  it  is  settled  affirmatively,  it  is  natural  to  suppose  that  the 
vessel  was  aware  of  the  blockade  at  the  time  of  her  departure.  This  presumption 
is  not  absolute,  however,  and  the  right  to  adduce  proof  to  the  contrary  is  reserved. 
It  is  for  the  incriminated  vessel  to  furnish  it,  by  showing  that  circumstances  existed 
which  explain  her  ignorance."    Report,  op,  cit. 

The  Anglo-American  doctrine  of  presumptive  or  constructive  knowledge  is  thus 
maintained,  but  its  range  is  limited  to  cases  where  there  has  been  actual  notification. 
It  does  not  support  the  doctrine  of  notoriety.  The  leading  case  is  that  of  the 
Neptunus  (1799),  2  Rob.  no,  and  Scott,  796. 

^^  D.  L.,  16.  C/.  Art.  8,  supra.  This  special  notification  "may  be  made  to  the 
vessels  of  a  convoyed  fleet  by  a  neutral  warship  through  the  commander  of  the  con- 
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491.  Seizure  restricted  to  Radius  of  Action.  —  '^  The  seizure 
of  neutral  vessels  for  violation  of  blockade  may  be  made  within 
the  radius  of  action  {rayon  action)  of  the  warships  assigned  to 
render  the  blockade  effective  (Art.  17)."  ^ 

voy,  who  acknowledges  receipt  of  it  and  takes  the  necessary  measures  to  have  the 
notification  entered  on  the  log  book  of  each  vessel.  .  .  .  The  vessel  is  prevented 
from  passing,  and  the  blockade  is  thus  made  binding  for  her,  thoiigh  not  premaudy 
notified ;  this  adverb  is  therefore  omitted  in  Article  8.  It  cannot  be  admitted  that 
a  merchant  vessel  should  claim  to  disregard  a  real  blockade,  and  to  break  it  for  the 
sole  reason  that  she  is  not  personally  aware  of  it.  But  though  she  may  be  prevented 
from  passing,  she  may  only  be  captured  when  she  tries  to  break  blockade  after  receiv- 
ing this  notification.  TUs  special  notification  is  seen  to  play  a  very  small  part,  and 
must  not  be  confused  with  the  special  notification  absolutely  required  by  the  prac- 
tice of  certain  navies  [e.g,  France]. 

''What  has  just  been  said  refers  to  the  vessel  coming  in  from  sea.  The  vessel 
leaving  the  blockaded  port  must  also  be  considered.  If  a  regular  notification  of  the 
blockade  has  been  made  to  the  local  authorities,  Article  1 1 ,  (2),  the  position  is  simple: 
the  vessel  knows  or  is  presumed  to  know  of  the  blockade,  and  is  therefore  liable  to 
capture  in  case  she  has  not  observed  the  period  for  departure  allowed  by  the  block- 
ading Power.  But  it  may  happen  that  no  declaration  has  been  notified  to  the  local 
authorities,  or  that  this  declaration  is  silent  respecting  the  period  allowed  for  depar- 
ture, in  spite  of  the  rule  prescribed,  Article  9  (3).  The  sanction  of  the  blockading 
Power's  offense  is  that  the  vessel  must  be  allowed  to  pass  free.  It  is  a  strong  sanc- 
tion, which  corresponds  exactly  with  the  nature  of  the  offense  committed,  and  will 
be  the  best  means  of  preventing  its  commission. 

"It  goes  without  saying  that  this  proviuon  only  concerns  vessels  to  whidi  the 
period  allowed  for  departure  would  have  been  of  use  —  that  is  to  say,  neutral  vessels 
which  were  in  the  port  at  the  time  when  the  blockade  was  established ;  it  has  abso- 
lutely nothing  to  do  with  vessels  which  are  in  the  port  after  having  broken  blockade. 

''The  commander  of  the  blockading  squadron  may  always  repair  his  omission  or 
mistake,  make  a  notification  of  the  blockade  to  the  local  authorities,  or  complete  that 
which  he  has  already  made. 

"As  is  seen  from  these  explanations,  the  most  ordinary  case  is  assumed  —  that 
in  which  the  absence  of  notification  implies  negligence  on  the  part  of  the  commander 
of  the  blockading  forces.  It  is  dear  tiiat  the  situation  is  altogether  changed  if  the 
commander  has  done  all  in  his  power  to  make  the  notification,  but  has  been  pre- 
vented from  doing  so  by  the  ill  will  of  the  local  authorities,  who  have  intercepted  all 
commtmications  from  outside.  In  that  case  he  cannot  be  forced  to  let  pass  vessels 
which  wish  to  leave  and  which,  in  the  absence  of  the  prescribed  notification  and  of 
presumptive  knowledge  of  the  blockade,  are  in  a  position  similar  to  that  contem- 
plated in  Article  16,  paragraph  i."  Report  in  Higgins,  578-579;  or  Int,  Lam 
Topics  (1909),  45-49- 

'*  D.  L.,  17.  '"Hie  other  condition  of  the  liability  of  a  vessel  to  capture  is  that 
she  should  be  found  within  the  radius  of  action  of  the  warship  assigned  to  render  the 
blockade  effective ;  it  is  not  enough  that  she  should  be  on  her  way  to  the  blockaded 
port. 

"  As  to  what  constitutes  the  radius  of  action,  an  explanation  has  been  given  which 
has  been  universally  accepted,  and  is  reproduced  here  as  furnishing  the  best  com- 
mentary on  the  rule  of  Article  17 : 

"When  a  Government  decides  to  imdertake  blockading  operations  against  some 
part  of  the  enemy  coast,  it  assigns  a  certain  number  of  warships  to  take  part  in  the 
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bkx^ade,  and  intrusts  the  command  of  these  to  an  officer  whose  duty  it  is  to  use 
them  to  make  the  blockade  effective.  The  commander  of  the  navid  force  thus 
formed  distributes  the  ships  placed  at  his  disposal  according  to  the  configuration  of 
the  coast  and  the  geographical  position  of  the  blockaded  places,  and  gives  each 
ship  instructions  as  to  the  part  which  she  has  to  play,  and  especially  as  to  the  zone 
intrusted  to  her  surveillance.  All  of  the  zones  of  surveillance  taken  together, 
oiganized  in  such  manner  as  to  make  the  blockade  effective,  form  the  radius  of  action 
of  the  blockading  forces. 

^'The  radius  of  action  so  xmderstood  is  closely  connected  with  the  effectiveness  of 
the  blockade,  and  also  with  the  number  of  ships  employed  on  it. 

"Cases  may  occur  in  which  a  single  ship  will  be  enough  to  keep  a  blockade  effec- 
tive, —  for  instance,  at  the  entrance  of  a  port,  or  at  the  mouth  of  a  river  with  a 
small  estuary,  —  on  condition  that  circumstances  allow  the  blockading  ship  to  stay 
near  enough  to  the  entrance.  In  that  case  the  radius  of  action  is  itself  near  the 
coast.  But,  on  the  other  hand,  if  circumstances  force  her  to  remain  far  off,  one  ship 
may  not  be  enough  to  secure  effectiveness,  and  to  maintain  this  it  will  then  become 
necessary  to  add  other  ships.  From  this  cause  the  radius  of  action  becomes  wider 
and  more  remote  from  the  coast.  It  may  therefore  vary  with  circumstances,  and 
with  the  niunber  of  blockading  ships,  but  it  will  alwa3rs  be  limited  by  the  condition 
that  effectiveness  must  be  assured. 

"It  does  not  seem  possible  to  assign  limits  to  the  radius  of  action  in  definite  and 
unvarying  figures,  any  more  than  it  is  possible  to  fix  beforehand  and  invariably  the 
number  of  ships  necessary  to  assure  the  effectiveness  of  any  blockade.  These 
points  must  be  determined  according  to  circumstances  in  each  particular  case  of  a 
blockade ;  it  might  perhaps  be  done  at  the  time  of  making  the  declaration. 

"It  is  evident  that  a  blockade  will  not  be  established  in  the  same  way  on  a  de- 
fenceless coast  as  on  one  possessing  all  modem  means  of  defense.  In  the  latter  case 
there  could  be  no  question  of  appl3dng  a  rule  such  as  that  which  f onnerly  required 
that  ships  should  be  stationary  and  sufficiently  dose  to  the  blockaded  places;  the 
position  would  be  too  dangerous  for  the  ships  of  the  blockading  force  which,  besides, 
now  possess  more  powerful  means  of  watching  effectively  a  much  wider  zone  than 
formerly. 

"The  radius  of  action  of  a  blockading  naval  force  may  be  rather  wide,  but  as  it 
depends  on  the  number  of  ships  contributing  to  the  effectiveness  of  the  blockade,  and 
b  always  limited  by  the  condition  of  effectiveness,  it  will  never  reach  distant  seas 
upon  which  merchant  vessels  sail  which  are  perhaps  destined  for  the  blockaded  ports 
but  whose  destination  is  contingent  on  the  changes  which  circumstances  may  pro- 
duce in  the  blockade  during  their  voyage.  To  sum  up,  the  idea  of  the  radius  of  ac- 
tion joined  to  that  of  effectiveness,  as  we  have  tried  to  define  it,  that  is  to  say, 
including  the  zone  of  operations  of  the  blockading  forces,  allows  the  belligerent  to 
exercise  in  an  effective  manner  the  right  of  blockade  which  he  admittedly  possesses, 
and,  on  the  other  hand,  it  saves  neutrals  from  exposure  to  the  inconvenience  of 
blockade  at  a  great  distance,  while  it  leaves  them  free  to  run  the  risks  to  which  they 
knowingly  expose  themselves  by  approaching  points  to  which  access  is  forbidden 
by  the  belligerent."  Report^  in  Int.  Law  Situaiions,  49~53>  ^^nd  Higgins,  579-581. 
See  also  Pari.  Blue  Book,  Misc.  No.  5  (1909),  255-256. 

"To  this  statement  the  American  delegation  added  'that  the  natiu:e  of  the  area 
of  operations  varied  with  geographical  conditions,  the  proximity  of  neutral  ports, 
and  the  interests  of  neutral  commerce,  as  weU  as  wiUi  the  force  employed.' "  Admiral 
Stockton,  in  3  i4.  y.  (1909),  604.    See  Blue  Book,  dted  above,  256. 

Art.  17  negatives  the  Anglo-American  doctrine  that  a  neutral  vessel  dearly 
destined  for  a  blockaded  port  is  liable  to  capture  from  the  moment  she  leaves 
neutral  waters. 
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492.  Neutral  Ports  or  Coasts  cannot  be  Blockaded.  — ''  The 

blockading  forces  must  not  bar  access  to  neutral  ports  or  coasts 
(Art.  18)."  i» 

493.  Doctrine  of  Continuous  Voyage  not  Applicable  to  Block- 
ade. —  "  Whatever  may  be  the  ulterior  destination  of  a  vessel 
or  of  her  cargo,  the  evidence  of  violation  of  blockade  is  not  suffi- 
ciently conclusive  to  authorize  the  seizure  of  the  vessel  if,  at  the 
time,  she  is  on  her  way  to  a  non-blockaded  port  (Art.  19)."  " 

494.  Restriction  upon  Capture  to  Pursuit  during  the  Return 
Voyage.  —  "A  vessel  which,  in  violation  of  blockade,  has  left  a 
blockaded  port  or  has  attempted  to  enter  the  port  is  liable  to 
capture  so  long  as  she  is  pursued  by  a  ship  of  the  blockading  force. 
If  the  pursuit  is  abandoned,  or  if  the  blockade  is  raised,  her 
capture  can  no  longer  be  effected  (Art.  20)."  ** 

"  D.  L,,  18.    C/.  Art.  I  which  Art.  18  completes. 

During  our  Civil  War  the  Peterhoff  (5  Wallace,  28),  destined  for  Matamons  on 
the  Mexican  side  of  the  Rio  Grande,  was  released  on  the  ground  that  trade  with 
Mexico  could  not  be  prohibited.  '*  It  is  a  mooted  question  whether  the  mouth  of  a 
so-called  international  river  may  be  the  object  of  a  blockade,  in  case  not  ail  the 
riparian  States  are  belligerents.  Thus  when,  in  1854,  during  the  Crimean  War, 
the  allied  fleets  of  Great  Britain  and  France  blockaded  the  mouth  of  the  Danube, 
Bavaria  and  WUrtemburg,  which  remained  neutral,  protested.  When,  in  1870,  the 
French  blockaded  the  whole  of  the  German  coast  of  the  North  Sea,  they  exempted 
the  mouth  of  the  river  Ems,  because  it  runs  partly  through  Holland."  2  Oppenheim, 
§  373-     Cf,  2  Westlake,  238-239. 

It  b  generally  held  that  straits  forming  international  highways  are  not  subject 
to  blockade,  even  though  both  states  are  within  enemy  jurisdiction.  Bkx^ade  of 
the  Suez  and  Panama  Canals  is  prohibited  by  treaty. 

*^  D.  L.,  19.  Cf.  Arts.  30  and  35  for  the  application  of  the  doctrine  of  "continu- 
ous voyage"  to  absolute  contraband.  Art.  19  denies  the  application  of  this  doc- 
trine to  blockade.  On  this  doctrine  as  applied  by  our  courts  to  blockade  during  the 
Civil  War,  see  the  Bermuda,  $  Wallace,  514;  the  Stephen  Hart,  Blatch.  P.  C.,  387, 
3  Wallace,  559,  and  Scott,  852;  and  the  Springbok,  Blatch.  P.  C,  349,  and  5 
Wallace,  i. 

"It  is  the  real  destination  of  the  vessel  which  must  be  considered  when  a  viola- 
tion of  blockade  is  in  question,  and  not  the  ulterior  destination  of  the  cargo.  Pnx)f 
or  presumption  of  the  latter  is  therefore  not  enough  to  justify  the  capture,  for  vio- 
lation of  blockade,  of  a  ship  actually  bound  for  an  unblockaded  pcMl.  But  the 
cruiser  might  always  prove  that  this  destination  to  an  unblockaded  port  is  only 
apparent,  and  that  in  reality  the  immediate  destination  of  the  vessel  is  the  block- 
aded port."    Report,  in  Higgins,  581 ;  or  Int.  Law  Topics,  55. 

^  D .  L. ,  20.  "A  vessel  has  left  the  blockaded  port  or  has  tried  to  enter  it.  Shall 
she  be  indefinitely  liable  to  capture  ?  An  absolutely  affirmative  reply  would  be  too 
extreme.  This  vessel  must  remain  liable  to  capture  so  long  as  she  is  pursued  by  & 
ship  of  the  blockading  force ;  and  it  would  not  suffice  that  she  be  encountered  l^  & 
cruiser  of  the  blockading  squadron.    The  question  whether  or  not  the  pursuit  is 
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495.  Penalty  for  Breach  of  Blockade.  —  ''A  vessel  found 
guilty  of  violation  of  blockade  is  liable  to  condemnation.  The 
cargo  is  also  condemned,  imless  it  is  proven  that  at  the  time  the 
goods  were  shipped  the  shipper  neither  knew  nor  could  have 
known  of  the  intention  to  violate  the  blockade  (Art.  21)."  ** 

abandoned  is  a  question  of  fact ;  it  does  not  suffice  that  the  vessel  should  take  ref- 
uge in  a  neutral  port.  The  ship  which  is  pursuing  her  can  wait  her  departure,  so 
that  the  pursuit  is  necessarily  suspended ,  but  not  abandoned.  Capture  is  no  longer 
possible  when  the  blockade  has  been  raised."    Report,  in  Higgins,  581-582. 

The  American  Delegation  accepted  this  article,  under  the  reservation  that  ^'a 
pursuit  is  considered  as  continued  and  not  abandoned  within  the  meaning  of  the 
article)  even  if  it  is  abandoned  by  one  line  of  the  blockading  force  to  be  resumed  after 
an  interval  by  a  ship  of  the  second  line,  until  the  limit  of  the  area  of  the  operations  is 
reached.  In  certain  conditions  there  might  be  several  lines,  each  having  its  re- 
spective zone  of  pursuit."    Blue  Book,  dted  above,  256. 

Art.  20  modifies  the  Anglo-American  doctrine  that  a  ship  which  has  success- 
fully run  a  blockade  is  liable  to  capture  at  any  time  during  her  return  voyage.  C/. 
Art.  44  of  the  United  States  (Stockton's)  Naval  War  Code.  The  leading  case  is 
that  of  the  General  Hamilton,  6  Rob.  610. 

^  D.  L.,  21.  "The  vessel  is  condemned  in  all  cases.  The  cargo  is  also  con- 
demned in  principle,  but  the  interested  party  may  oppose  a  plea  of  good  faith,  that 
is  to  say,  he  may  prove  that  when  the  goods  were  shipped,  the  shipper  did  not 
know  and  could  not  have  known  of  the  intention  to  break  the  blockade."  Report, 
in  Higgins,  582. 

This  makes  the  condenmation  of  the  cargo  turn  upon  the  question  of  actual  or 
presumptive  knowledge  on  the  part  of  the  shipper.  This  presumption  of  knowl- 
edge would  be  absolute  in  case  he  were  also  the  owner  of  the  vessel,  at  least  accord- 
ing to  Anglo-American  practice.  See  the  leading  case  of  The  Panaghia  Rhomba 
(1858),  120  Moore's  P.  C,  168,  and  Scott,  800. 

As  late  as  the  eighteenth  century  the  crew  of  a  blockade  runner  might  be  impris- 
oned or  even  put  to  death,  but  to-day  they  cannot  even  be  made  prisoners  of  war, 
though  they  may  be  detained  as  witnesses. 

Though  the  rules  on  blockade  laid  down  by  the  London  Naval  Conference  are 
on  the  whole  very  adequate  and  satisfactory,  tiiere  are  of  course  some  points  which 
have  been  overlooked  or  omitted. 

The  most  important  omission  is  the  failure  to  condemn  blockade  by  submarine 
mines.  Until  recently  it  had  always  been  assumed  that  the  use  of  warships  was 
necessary  in  order  to  constitute  an  effective  blockade,  though  they  might  be  sup- 
ported by  shore  batteries.  During  our  Civil  War  the  harbor  of  Charleston  was  ob- 
structed by  means  of  old  sunken  vessels  laden  with  stones  (7  Moore,  §  1286),  and 
this  has  been  deemed  a  permissible  mode  of  warfare  as  auxiliary  to  blockade. 

In  recent  discussions  it  has  sometimes  been  assumed  that  in  future  wars  attempts 
will  be  made  to  institute  blockades  by  means  of  submarine  mines.  8  H.  C,  2 
(see  supra,  §  431),  forbids  the  "laying  of  automatic  contact  mines  off  the  coasts  and 
ports  of  the  enemy,  with  the  sole  object  of  intercepting  commercial  navigation." 
Whether  as  a  new  and  inhiima.n  mode  of  warfare  or  as  an  unwarranted  extension 
of  the  means  of  blockade,  this  method  of  interfering  with  neutral  commerce  should  be 
absolutely  prohibited.  See  especially:  Bentwich,  War  and  Private  Property,  124; 
Lawrence,  International  Problems,  etc.,  189-192;  Ibid.,  Principles  (4th  ed.),  537- 
686;  and  2  Westlake,  326. 
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In  case  of  insurrection,  a  Government  cannot  close  ports  in  possesmon  of  the  Insur- 
gents to  neutrab  by  a  mere  declaration  that  they  are  no  longer  open  to  trade,  though 
a  State  may  of  course  exclude  foreign  as  weU  as  domestic  trade  from  any  of  its  har- 
bors in  which  it  actually  exercises  authority.    For  examples,  see  7  Moore,  {  1271. 

There  has  been  considerable  opposition  to  purely  commercial  blockades,  but  the 
success  of  the  great  commercial  blockade  instituted  by  the  United  States  against  the 
Southern  Confederacy  during  the  Civil  War  went  far  to  defeat  this  opposition.  This 
view  had  official  support  even  in  the  United  States  before  the  Civil  War. .  For  the 
argument  of  Secretary  Cass  (1859)  against  commercial  blockades,  see  7  Moore, 
§  1266,  and  2  Westlake,  227. 

''A  blockade  ceases: 

"  (a)  On  the  conclusion  of  peace. 

''  (6)  When  the  blockading  vessels  volxmtarily  withdraw. 

"  (c)  When  these  vessels  are  driven  away  by  the  enemy,  however  short  the  time 
of  absence. 

"  (d)  When  it  ceases  to  be  effective,  except  because  of  stress  of  weather. 

"  (e)  When  the  blockading  place  comes  into  possession  of  the  forces  of  the  block- 
ading belligerent,"    Wilson,  §  197. 


CHAPTER  XXXm 

LAW  OF  COlffTRABAlID 

496.  Definition. — Contraband  of  war  consist  of ''  those  articles 
whicli  belligerents  prohibit  neutrals  from  carrying  to  their 
enemies^  not  in  connection  with  a  blockade,  but  becaiise  they  are 
regarded  as  being  objectionable  in  themselves,  either  generally  or 
in  the  particular  circumstances  of  the  war."  * 

497.  List  of  Articles  Absolute  Contraband.  —  The  Declaration 
of  London  (1909)  declared  that  "  the  following  articles  may, 
without  notice,^  be  treated  as  contraband  of  war,  under  the  name 
of  absolute  contraband : 

'^  I.  Arms  of  all  kinds,  including  arms  for  sporting  purposes, 
and  their  distinctive  component  parts. 

"  2.  Projectiles,  charges,  and  cartridges  of  all  kinds,  and  their 
distinctive  component  parts. 

"  3.  Powder  and  explosives  specially  adapted  for  use  in  war. 

^  2  Westlake,  240.  The  tenn  is  derived  from  the  Latin  amira  bannum  or  ban' 
dum,  meaning  contrary  to  the  ban  or  edict. 

The  history  of  the  modem  theory  and  practice  of  the  prohibition  of  the  carriage 
of  contraband  appears  to  date  from  the  sixteenth  and  seventeenth  centuries.  For 
historical  treatment  of  the  subject,  see  especially :  *  Atherley-Jones,  ch.  x ;  Bonfils 
(Fauchille),  Nos.  1538-1564;  5  Calvo,  §§  2708  S,;  Hall,  Pt.  IV,  ch.  5;  i  Kleen, 
348-376;  Ibid.,  De  la  cotUrebande;  7  Moore,  Digest,  ch.  26;  2  Twiss,  §§  121  ff.; 
2  Westlake,  241  S, 

"The  notion  of  contraband  connotes  two  elements:  it  concerns  objects  of  a 
certain  kind  and  with  a  certain  destination.  Cannons,  for  instance,  are  carried  in  a 
neutral  vessel.  Are  they  contraband  ?  That  depends :  if  they  are  destined  for  a 
neutral  government,  no;  if  destined  for  an  enemy  government,  —  yes.  The 
trade  in  certain  articles  is  by  no  means  generally  forbidden  during  war;  it  is  the 
trade  with  the  enemy  in  these  articles  which  is  illicit,  and  against  which  the  bellig- 
erent to  whose  detriment  it  is  carried  on  may  protect  himself  by  the  measures 
allowed  by  International  Law."  Report  on  the  Declaration  of  London,  in  Higgins, 
582 ;  or  in  IfU.  Law  Topics  (1909),  58-59. 

'  "  The  words  de  plein  droit  (without  notice)  imply  that  the  provision  becomes 
operative  by  the  mere  fact  of  the  war,  and  that  no  declaration  of  the  belligerents  is 
neceaaary.    Trade  is  already  warned  in  time  of  peace."    Report,  cited  above. 

489 


490       ESSENTIALS  OF  INTERNATIONAL  PUBLIC  LAW 

"  4.  Gun  mountings,  limber  boxes,  limbers,  military  wagons, 
field  forges,  and  their  distinctive  component  parts. 

"  5.  Clothing  and  equipment  of  a  distinctively  military 
character. 

"  6.  AU  kinds  of  harness  of  a  distinctively  military  character. 

'^  7.  Saddle,  draught,  and  pack  animals  suitable  for  use  in  war. 

"  8.  Articles  of  camp  equipment,  and  their  distinctive  com- 
ponent parts. 

"  9.  Armor  plates. 

"  10.  Warships  and  boats,  and  their  distinctive  component 
parts  specially  distinctive  as  being  suitable  only  for  use  in  vessels 
of  war. 

"11.  Implements  and  apparatus  made  exclusively  for  the 
manufacture  of  munitions  of  war,  for  the  manufacture  or  repair 
of  arms  or  of  military  material  for  use  on  land  or  sea  (Art.  22)."  * 

498.  Notification  in  Case  Articles  are  added  to  the  List  of 
Absolute  Contraband.  —  **  Articles  and  materials  exclusively 
used  for  war  may  be  added  to  the  list  of  absolute  contraband  by 
means  of  a  notified  declaration. 

"  The  notification  is  addressed  to  the  Governments  of  other 
Powers,  or  to  their  representatives  accredited  to  the  Power  mak- 
ing the  declaration.  A  notification  made  after  the  op>ening  of 
hostilities  is  addressed  only  to  neutral  Powers  (Art.  23)."  * 

•  D.  L.,  22.  Cf.  Art.  30,  infra  J  §  503.  "This  list  is  that  drawn  up  at  the  Second 
Peace  Conference  by  the  committee  charged  with  the  special  study  of  the  question 
of  contraband.  It  was  the  result  of  mutual  concessions,  and  it  has  not  seemed  wise 
to  reopen  discussion  on  this  subject  for  the  purpose  either  of  cutting  out  or  of  add- 
ing articles."  Report,  op.  cU.  Cf.  lists  of  contraband  in  Holland's  Manual,  Nos.  63 
and  64 ;  Stockton's  Naval  War  Code,  Art.  36 ;  and  the  Japanese  and  Russian  lists, 
in  Hershey's  International  Law  and  Diplomacy  of  the  Russo-Japanese  War,  160-165. 

Admiral  Stockton,  the  leading  American  delegate,  tells  us  that  at  least  one 
half  of  the  members  of  the  London  Conference  were  opposed  to  the  inclusion  of 
horses  and  mules  in  the  list  of  absolute  contraband.    See  sA.J.  (1909),  605. 

*  D.  L.,  23.  "Certain  discoveries  or  inventions  might  make  Uie  list  in  Artide 
22  insufficient.  An  addition  may  be  made  to  it  on  condition  that  it  concerns  articles 
exdtisively  used  for  war.  This  addition  must  be  notified  to  the  other  Powers,  which 
will  take  the  measures  necessary  to  make  it  known  to  their  nationals.  In  theory, 
the  notification  may  be  made  in  time  of  peace  or  war.  The  former  case  will  doubt- 
less rarely  occur,  because  a  State  which  made  such  a  notification  might  be  sus- 
pected of  meditating  a  war ;  it  would,  nevertheless,  have  the  advantage  of  inform- 
ing trade  beforehand.    There  was  no  reason  for  excluding  the  possibility. 

"  Some  have  considered  excessive  the  right  given  to  a  Power  to  make  an  addi- 
tion to  the  list  by  a  mere  declaration.  It  should  be  noticed  that  this  right  does  not 
present  the  dangers  supposed.    In  the  first  place,  it  is  understood  that  the  decla- 
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499.  List  of  Artides  Conditional  Contraband.  —  '^  The  follow- 
ing  articles  and  materials  susceptible  of  use  in  war  as  well  as  for 
purposes  of  peace  may,  without  notice,  be  treated  as  contraband 
of  war,  tmder  the  name  of  conditional  contraband : 

"i.  Foodstuffs. 

''2.  Forage  and  grain  suitable  for  feeding  animals. 

^'  3.  Clothing  and  fabrics  for  clothing,  boots,  and  shoes, 
suitable  for  military  use. 

"  4.   Gold  and  silver  in  coin  or  bullion,  paper  money. 

''  5.  Vehicles  of  all  kinds  available  for  use  in  war,  as  also  their 
component  parts. 

"  6.  Vessels,  craft,  and  boats  of  all  kinds,  floating  docks,  as 
also  their  component  parts. 

'^  7.  Fixed  railway  material  or  rolling  stock,  and  materials 
for  telegraphs,  wireless  telegraphs,  and  telephones. 

"  8.  Balloons  and  fl3dng  machines  and  their  distinctive  com- 
ponent parts,  as  also  their  accessories,  articles  and  materials 
distinctive  as  intended  for  use  in  connection  with  balloons  or 
flying  machines. 

"  9.   Fuel ;  lubricants. 

"  ID.  Powder  and  explosives  not  specially  adapted  for  use  in 
war. 


ration  is  only  operative  for  the  Power  which  makes  it,  in  the  sense  that  the  article 
added  will  be  contraband  only  for  it,  as  a  belligerent ;  other  States  may,  of  course, 
make  a  similar  declaration.  The  addition  may  refer  only  to  articles  exclusively 
used  for  war;  at  present,  it  would  be  difficult  to  name  any  such  not  included  in  the 
list.  The  future  is  left  free.  If  a  Power  should  claim  to  add  to  the  list  of  absolute 
contraband  articles  not  exclusively  used  for  war,  it  might  draw  upon  itself  diplo- 
matic remonstrances,  because  it  would  be  disregarding  an  accepted  rule.  Besides, 
there  would  be  an  eventual  resort  to  the  International  Prize  Court.  Suppose  that 
the  Court  holds  that  the  article  mentioned  in  the  declaration  of  absolute  contra- 
band is  wrongly  placed  there  because  it  is  not  exclusively  used  for  war,  but  that  it 
might  have  been  included  in  a  declaration  of  conditional  contraband.  Condem- 
nation would  then  be  justified  if  the  capture  was  made  under  the  conditions  laid  down 
for  this  kind  of  contraband  (Articles  33-35)  which  differ  from  those  applicable  to 
absolute  contraband  (Article  30). 

"It  had  been  suggested  that,  in  the  interest  of  neutral  trade,  a  period  should 
elapse  between  the  notification  and  its  application.  But  that  would  be  injurious 
to  the  belligerent,  who  wishes  precisely  to  protect  himself,  since,  during  that  period 
the  trade  in  articles  which  he  considers  dangerous  would  be  free  and  the  effect  of  his 
measures  a  failure.  Account  has  been  taken,  in  another  form,  of  the  considerations 
of  equity  which  have  been  adduced  (see  Article  43)."  Report,  in  IrU»  Law  Topics 
(1909),  61-63;  or  Higgins,  583-584. 
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^'  1 1 .  Barbed  wire,  asalso  the  implements  for  fixing  and  cutting 
the  same. 

"  12.  Horseshoes  and  horseshoeing  materials. 

'*  13.  Harness  and  saddlery. 

^'  14.  Field  glasses  and  telescopes,  chronometers,  and  all  kinds 
of  nautical  instruments  (Art.  24)."  ^ 

500.  Notification  in  Case  Articles  are  added  to  the  List  of 
Conditional  Contraband.  — ''  Articles  and  material  susceptible 
of  use  in  war  as  well  as  for  purposes  of  peace,  other  than  those 
enimierated  in  Articles  22  and  24,  may  be  added  to  the  list  of 
conditional  contraband  by  means  of  a  declaration  which  must  be 


*  D.  L.,  24.    C/.  Art  33.    The  Repori,  dted  above,  comments  upon  this 
as  follows : 

"The  articles  enumerated  are  only  conditional  contraband  if  they  have  the  des- 
tination specified  in  Article  33. 

"Foodstuffs  include  products  necessary  or  useful  for  the  sustenance  of  man, 
whether  solid  or  liquid. 

*' Paper  money  includes  only  inconvertible  paper  money,  i,e,  banknotes,  whidi 
may  or  may  not  be  legal  tender.    Bills  of  exchange  and  diecks  are  not  included. 

"Engines  and  boilers  are  included  in  the  category  of  (6). 

"Railway  materials  include  fixed  material  (such  as  rails,  sleepers,  turntables, 
parts  designed  for  the  construction  of  bridges)  and  roiling  stock  (such  as  locomo- 
tives and  cars)." 

The  so-called  Anglo-American  doctrine  of  conditional  or  occasional  contraband 
has  been  strongly  opposed  by  some  Continental  publicists,  e,g.  Hautefeuille,  Orto- 
lan, Kleen,  etc. ;  but  the  majority  of  them  concede  the  application  of  the  principle 
in  exceptional  cases.  It  may  be  noted  that  the  Institute  of  International  Law 
attempted  (in  1896)  to  abolish  what  it  termed  relative  or  accidental  contraband,  as 
applied  to  articles  ancipUus  usus  (of  dual  or  double  use),  and  to  limit  contraband  to 
a  few  categories.    See  16  Annuaire  (1896),  205. 

For  references  and  citations  to  leading  Continental  authorities  opposed  to  the 
doctrine  of  conditional  contraband,  see  especially :  5  Calvo,  §  2709 ;  Hall  (6th  ed.), 
note  on  pp.  649-650;  Hershey,  note  on  pp.  161-163;  Lawrence,  Principles  (3d  ed., 
§  278  or  4th  ed.,  §  255). 

The  followmg  are  leading  cases  on  conditional  contraband :  The  Jange  Marg^ 
retka  (1799),  i  ^-  ^o^- 1^>  ^"id  Scott,  762 ;  The  Commercen  (1816),  x  Wheaton,  382, 
and  Scott,  765 ;  and  the  Peterhoff  (1866),  5  Wallace,  28,  58,  or  Scott,  760. 

The  Anglo-American  doctrine  of  conditional  contraband  is  based  upon  the 
Grotian  division  of  commodities  into  three  classes :  (i)  articles  of  direct  and  imme- 
diate use  in  war,  such  as  arms  and  ammunition,  which  are  always  contraband  when 
they  have  a  belligerent  destination ;  (2)  things  absolutely  useless  in  warfare,  such 
as  household  furniture,  which  are  never  contraband  under  any  circumstances; 
and  (3)  res  ancipiius  uses  —  things  of  double  or  dual  use,  i.e.  useful  in  peace  as  well 
as  war,  such  as  coal,  horses,  provisions,  cloth,  etc.  These  are  contraband  of  cir- 
cumstance, i.e,  they  are  only  to  be  treated  as  contraband  under  special  drcum- 
stances,  such  as  when  destined  to  a  place  besieged,  or  when  clearly  intended  for  the 
direct  use  of  the  belligerent  army  or  navy. 
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notified  in  the  manner  provided  for  in  the  second  paragraph  of 
Article  23  (Art.  25)."  • 

501.  Notification  in  Case  a  Power  waives  its  Rig^t  to  treat 
Articles  as  Contraband.  — ''  If  a  Power  waives,  so  far  as  it  is  con- 
cerned, the  right  to  treat  as  contraband  of  war  articles  and 
materials  comprised  in  any  of  the  classes  enumerated  in  Articles 
22  and  24,  it  shall  make  known  its  intention  by  a  declaration 
notified  in  the  manner  provided  for  in  the  second  paragraph  of 
Article  23  (Art  26)."^ 

502.  The  Free  List.  — ''  Articles  and  materials  which  are  not 
susceptible  of  use  in  war  are  not  to  be  declared  contraband  of 
war  (Art.  27)."' 

^*  The  following  articles  may  not  be  declared  contraband  of 
war: 

''  I.  Raw  cotton,  wool,  silk,  jute,  flax,  hemp,  and  other  raw 
materials  for  the  textile  industries,  as  also  yams  of  the  same. 

''  2.  Nuts  and  oil  seeds ;  copra. 

'^  3.  Rubber,  resins,  gums,  and  lacs ;  hops. 

"  4.  Raw  hides,  horns,  bones,  and  ivory. 

'^  5.  Natural  and  artificial  manures,  including  nitrates  and 
phosphates  for  agricultural  purposes. 

"  6.  Metallic  ores. 

^'  7.  Earths,  clays,  lime,  chalk,  stone,  marble,  bricks,  slates,  and 
tiles. 

^'  8.   Chinaware  and  glass. 

^'  9.  Paper  and  materials  prepared  for  its  manufacture. 

*  D.  L.,  25.    Cf,  Art.  23,  supra,  §  498. 

^  D.  L.,  26.  Cf,  Art.  23,  supra,  i^gS.  ''A  belligerent  may  not  wish  to  use  the 
right  to  treat  as  contraband  of  war  the  articles  included  in  the  above  lists.  It 
may  suit  him  either  to  add  to  conditional  contraband  an  article  included  in  absolute 
contraband  or  to  declare  free,  so  far  as  he  is  concerned,  the  trade  in  some  article 
included  in  one  class  or  the  other.  It  is  desirable  that  he  should  make  known  his 
intention  on  this  subject,  and  he  will  probably  do  so  in  order  to  have  credit  for  the 
measure.  If  he  does  not  do  so,  but  confines  himself  to  giving  instructions  to  his 
<7uisers,  the  vessels  visited  will  be  agreeably  surprised  if  the  visiting  officer  does  not 
reproach  them  with  carrying  what  they  themselves  consider  contraband.  Nothing 
prevents  a  Power  from  making  such  a  declaration  in  time  of  peace.  See  what  is  said 
as  regards  Article  23."    Report,  op,  cit, 

'  D.  L.,  27.  Cf,  Art.  28,  hdow,  "The  existence  of  a  so-called /ree  list  (Art. 28) 
makes  this  statement  useful.  ...  It  might  have  been  thought  that  articles  not 
included  in  that  list  might  at  least  be  declared  conditional  contraband."  Rtport^ 
dted  above. 
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''  lo.  Soap,  paint  and  colors,  including  articles  exclusively 
used  in  their  manufacture,  and  varnishes. 

''  II.  Bleaching  powder,  soda  ash,  caustic  soda,  salt  cake, 
ammonia,  sulphate  of  ammonia,  and  sulphate  of  copper. 

"  12.  Agricultiural,  mining,  textile,  and  printing  machinery. 

"  13.  Predous  and  semiprecious  stones,  pearls,  mother-af- 
pearl,  and  coraL 

^'  14.   Clocks  and  watches,  other  than  chronometers. 

"  15.  Fashion  and  fancy  goods. 

'^  16.  Feathers  of  all  kinds,  hairs,  and  bristles. 

"17.  Articles  of  household  furniture  and  decoration;  office 
furniture  and  accessories  (Art.  28)."  • 

"  Neither  may  the  following  be  treated  as  contraband  of  war : 

"  I.  Articles  and  materials  serving  exclusively  for  the  care  of 
the  sick  and  wounded.  They  may,  nevertheless,  in  case  of  urgent 
military  necessity  and  subject  to  the  payment  of  compensatioa, 
be  requisitioned,  if  their  destination  is  that  specified  ia  Article  30. 

''2.  Articles  and  materials  intended  for  the  use  of  the  vessel 
in  which  they  are  fotmd,  as  also  those  for  the  use  of  her  crew 
and  passengers  during  the  voyage  (Art.  29)."  *• 


*  D.  L.,  28.    The  Report  furnishes  the  foUowing  comment  upon  this  artide : 

''In  Older  to  lessen  the  inconveniences  of  war  as  regards  neutral  trade  it  has 
been  thought  useful  to  prepare  this  so-called  free  list,  but  this  does  not  mean,  as 
has  been  explained  above,  that  all  articles  omitted  might  be  declared  contraband 
of  war. 

"The  ores  (6)  are  the  products  of  mines  from  which  metals  are  obtained. 

''There  was  a  demand  that  dyestuffs  should  be  included  in  (10),  but  this  seemed 
too  general ;  for  there  are  materials  from  which  colors  are  produced,  such  as  coal, 
but  which  also  serve  other  uses.  Products  used  only  for  making  colors  enjoy  the 
exemption. 

"'Articles  de  Paris,'  the  meaning  of  which  is  imiversaUy  understood,  oome 
under  (15). 

"  (16)  refers  to  the  hair  of  certain  animals,  such  as  pigs  and  wild  boars. 

"Carpets  and  mats  are  included  in  household  furniture  and  ornaments  (17)." 

"  D.  L.,  2g.    Cf.  Art.  30,  below. 

"Motives  of  humanity  have  exempted  articles  and  materials  used  exclusively 
to  aid  the  sick  and  wounded,  which  naturally  include  drugs  and  different  medi- 
cines. This  does  not  refer  to  hospital  ships,  for  which  special  immunity  is  pro- 
vided by  the  Hague  Convention  of  the  i8th  October,  1907,  but  to  ordinary  mer- 
chant vessels,  whose  cargo  includes  articles  of  the  kind  mentioned.  ...  It  must, 
however,  be  observed  that  the  right  of  requisition  may  not  be  exercised  in  all  cases. 
The  articles  in  question  must  have  the  destination  specified  in  Article  30,  that  is 
to  say,  an  enemy  destination.  Otherwise,  the  ordinary  law  prevails ;  a  bdligerent 
oould  not  have  the  right  of  requisition  as  regards  neutral  vessels  on  the  high 


LAW  OF  CONTRABAND  495 

503.  Destinatioii  in  Case  of  Absolute  Contraband.  Applica- 
tion of  the  Doctrine  of  ''  Continuous  Voyage."  —  '^  Absolute 
contraband  is  liable  to  capture  if  it  is  shown  to  be  destined  to  the 
territory  belonging  to  or  occupied  by  the  enemy,  or  to  the  armed 
forces  of  the  enemy.  It  is  mimaterial  whether  the  carriage  of  the 
goods  is  direct  or  entails  either  transshipment  or  transport  over 
land  (Art.  30)."  " 

"Articles  and  materials  intended  for  the  use  of  the  vessel,  which  might  in  them- 
selves and  by  their  nature  be  contraband  of  war,  may  not  be  so  treated,  —  as,  for 
instance,  arms  intended  for  the  defense  of  the  vessel  against  pirates  or  for  making 
signals.  The  same  is  true  of  articles  intended  for  the  use  of  the  crew  and  passen- 
gers during  the  voyage ;  the  crew  here  includes  all  persons  in  the  service  of  the 
vessel  in  general."    Report,  dted  above. 

"  D.  L.,  30.  C/.  Art.  22.  "As  has  been  said,  the  second  element  in  the  notion 
of  contraband  is  destination.  Great  difficulties  have  arisen  on  this  subject,  which 
are  typified  in  the  theory  of  continuous  voyage,  often  attacked  or  invoked  without 
a  clear  comprehension  of  its  exact  meaning.  One  must  simply  consider  cases  by 
themselves  to  see  how  they  can  be  settled  without  unnecessary  annoyance  to 
neutrals  and  without  sacrificing  the  legitimate  rights  of  belligerents."  Report,  in 
Higgina,  586 ;  or  Int,  Law  Topics,  73. 

A  "continuous  voyage"  was  thus  defined  by  the  British  Government  in  a  mem- 
orandum drawn  up  for  the  use  of  the  London  Naval  Conference :  * 

"When  an  adventure  includes  the  carriage  of  goods  to  a  neutral  port,  and  thence 
to  an  ulterior  destination,  the  doctrine  of  'continuous  voyage'  consists  in  treating 
for  certain  purposes  the  whole  journey  as  one  transportation,  with  the  consequences 
which  would  have  attached  had  there  been  no  interposition  of  the  neutral  port. 
The  doctrine  is  only  applicable  when  the  whole  transportation  is  made  in  pursu- 
ance of  a  single  mercantile  transaction  preconceived  from  the  outset.  Thus  it 
will  not  be  applied  where  the  evidence  goes  no  further  than  to  show  that  the  goods 
were  sent  to  the  neutral  port  in  the  hopes  of  finding  a  market  there  for  delivery 
elsewhere."    Pari.  Blue  Book,  Misc.,  No.  4  (1909),  7-8. 

"The  articles  included  in  the  list  in  Article  22  are  absolute  contraband  when 
they  are  destined  for  territory  belonging  to  or  occupied  by  the  enemy,  or  for  his 
armed  military  or  naval  forces.  These  articles  are  liable  to  capture  as  soon  as  a 
similar  final  destination  can  be  shown  by  the  captor.  It  is  not,  therefore,  the 
destination  of  the  vessel  which  is  decisive,  but  that  of  the  goods.  It  makes  no 
difiFerenoe  if  these  goods  are  on  board  a  vessel  which  is  to  discharge  them  in  a 
neutral  port ;  as  soon  as  the  captor  is  able  to  show  that  they  are  to  be  forwarded 
from  there  by  land  or  sea  to  an  enemy  country,  that  suffices  to  justify  the  capture 
and  subsequent  condemnation  of  the  cargo.  The  very  principle  of  continuous 
voyage,  as  regards  absolute  contraband,  is  thus  established  by  Article  30.  The 
journey  made  by  the  goods  is  regarded  as  a  whole."    Report,  op.  cit. 

The  doctrine  of  "continuous  voyage"  was  first  applied  by  England  to  neutral 
vessek  engaged  in  the  colonial  trade  —  a  trade  prohibited  to  them  in  times  of 
peace  —  of  coxmtries  at  war  with  Great  Britain  in  violation  of  the  so-called  Rule 
of  1756.  See  the  leading  cases  of  the  William  (1806),  5  C.  Rob.  385,  and  Scott^ 
848;  and  the  Immanud  (1799),  2  C.  Rob.  186,  and  Scott,  845. 

France  appears  to  have  nuule  the  first  application  of  this  doctrine  to  contraband 
during  the  Crimean  War  in  1855.    See  4  and  5  Calvo,  U  1963,  3767.    But  it  was 
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504.  Proof  of  Destmatioii  in  Case  of  Absolute  Contraband.  — 
'^  Proof  of  the  destination  specified  in  Article  30  is  complete  in  the 
following  cases : 

'^  (i)  When  the  goods  are  documented  for  discharge  in  an 
enemy  port,  or  for  delivery  to  the  armed  forces  of  the  enemy. 

"  (2)  When  the  vessel  is  to  call  at  enemy  ports  only,  or  when 
she  is  to  touch  at  an  enemy  port  or  to  join  his  armed  forces,  before 
arriving  at  the  neutral  port  for  which  the  goods  are  documented 
(Art.  31)."" 

first  applied  on.  a  large  and  greaUy  extended  scale  by  the  United  States  during 
the  Civil  War.  Our  courts  applied  the  doctrine  to  blockade  as  well  as  to  contra- 
band and  condemned  cargoes  consigned  to  Nassau  and  other  West  Indian  ports 
or  to  Matamoras,  Mexico,  on  the  ground  that  they  were  to  be  transshipped  to  block- 
ade runners  or  sent  overland  for  the  use  of  the  Confederacy.  The  leading 
cases  are  those  of  the  Bermuda  (1865),  3  Wallace,  514;  the  Pekrkoff  (x866),  5 
Wallace,  28,  and  Scott,  760;  the  Springbok  (1866),  5  Wallace  i ;  and  the  Stephen 
Hart  (1863),  Blatch.  P.  C,  387,  and  Scott,  852.  The  decision  of  Justice  Betts  in 
the  latter  case  was  affirmed  by  the  United  States  Supreme  Court  (1865),  3  Wal- 
lace, 559.    See  also  7  Moore,  Digest,  §§  1256  ff. 

These  decisions  were  severely  criticised  by  leading  British  and  Continental  jurists, 
e»g,  by  Bernard,  Hall,  Twiss,  Bluntschli,  Bonfils,  Fiore,  Fauchille,  Kleen,  and 
many  others.  It  may  be  admitted  that  some  of  the  dicta  of  the  judges  and  per- 
haps some  of  the  decisions  were  open  to  criticism,  but  they  were  never  officially 
questioned  by  the  British  Government,  which  assumed  a  similar  position  during 
the  Anglo-Boer  War  in  1900  in  the  case  of  the  Bundesrath,  Herzog,  and  the  General, 
German  vessels  seized  by  British  cruisers  on  suspicion  of  carrying  contraband 
from  German  ports  to  the  Portuguese  port  of  Lorenzo  Marques  in  Delogoa  Bay. 
For  the  correspondence  between  England  and  Germany,  see  Pari.  Blue  Book, 
Africa  No.  I  (1900),  I.    Cf.  7  Moore,  §  1262. 

A  similar  position  was  taken  by  Italy  in  the  case  of  the  Dodwijk  (1896).  For 
discussion  and  references  on  this  case,  see  Elliot,  in  x  il.  /.  (1907),  97-99  and  note 
on  p.  99. 

The  London  Naval  Conference  of  1909  effected  a  happy  compromise  of  this 
much-controverted  question  by  sanctioning  the  application  of  the  doctrine  of 
"continuous  voytLge**  to  absolute  contraband,  but  denying  its  applicability  to 
conditional  contraband  and  blockade. 

On  the  doctrine  of  Continuous  Voyage,  see  especially  (beyond  the  oixlinaxy 
treatises) :  15  Annuaire  (1896) ;  Atherley- Jones,  ch.  3;  *  Baty,  Ini.  Law  in  Soulk 
Africa,  ch.  i ;  *  Elliot,  in  i  >1.  /.  (1907),  61-104;  Fauchille,  in  4!^.  i>.  /.  P.  (1897), 
297  ff. ;  Gregory,  in  Harvard  Law  Review  (1901) ;  Hart,  in  17  Law  Quar.  Rev.  (1901) ; 
Int.  Law  Topics  (1905),  77-106;  Remy,  Thiorie  de  la  conlinuitS  du  voyage  (1902); 
Wcstlake,  in  15  L.  Q.  R,  (1899),  23-30;  White,  in  17  L.  Q.  R.  (1901). 

"  D.  L.,  31.  Cf.  Art.  30,  supra.  The  Report  conmients  iq)on  this  Artide  as 
follows : 

"As  has  been  said,  it  is  upon  the  captor  that  the  obligation  falls  of  proving  that 
the  contraband  goods  really  have  the  destination  specified  in  Article  30.  In  cer- 
tain cases  specified  in  Article  31  proof  of  the  destination  is  conclusive^  that  is  to  say, 
proof  to  the  contrary  is  not  admitted. 
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"  The  ship's  papers  are  conclusive  proof  of  the  voyage  of  a 
vessel  carrying  absolute  contraband^  unless  the  vessel  is  encoun- 
tered having  manifestly  deviated  from  the  route  which  she  ought 
to  follow  according  to  her  papers  and  is  unable  to  justify  such 
deviation  by  adequate  reasons  (Art.  32)."  " 

505.  Liability  and  Destination  in  Case  of  Conditional  Contra- 
band. — "  Conditional  contraband  is  liable  to  capture  if  it  is 
shown  that  it  is  destined  for  the  use  of  the  armed  forces  or  of  a 
government  department  of  the  enemy  State,  unless  in  this  latter 
case  the  drcimistances  show  that  the  articles  cannot  in  fact  be 
used  for  the  purposes  of  the  war  in  progress.  This  latter  excep- 
tion does  not  apply  to  a  consignment  coming  under  Article  24, 
(4)  (Art.  33)"  " 


a 


^  First  Case.  —  The  goods  are  documented  for  discharge  in  an  enemy  port,  that 
is  to  say,  according  to  the  ship's  papers  referring  to  those  goods,  they  are  to  be 
discharged  there.  There  is  then  a  real  admission,  on  the  part  of  the  interested 
parties  themselves,  of  enemy  destination. 

"Second  Case.  —  The  ve^el  is  to  touch  only  at  enemy  ports ;  or  she  is  to  touch 
at  an  enemy  port  before  arriving  at  the  neutral  port  for  which  the  goods  are  docu- 
mented. Thus  these  goods,  according  to  the  ship's  papers  referring  to  them, 
are  to  be  discharged  in  a  neutral  port,  but  the  vessel  which  carries  them  is  to  touch 
at  an  enemy  port  before  arriving  at  that  neutral  port.  The  goods  will  be  liable 
to  capture,  and  the  possibility  of  proving  that  their  neutral  destination  is  real  and 
in  accordance  with  the  intention  of  the  parties  interested  is  not  admitted.  The 
fact  that,  before  reaching  that  destination,  the  vessel  will  touch  at  an  enemy 
port,  would  occasion  too  great  risk  for  the  belligerent  whose  cruiser  visits  the  vessel'. 
Even  without  supposing  a  premeditated  fraud,  there  might  be  a  strong  tempta- 
tion for  the  master  of  the  merchant  vessel  to  discharge  the  contraband,  for  which 
he  would  obtain  a  good  price,  or  there  might  'be  a  temptation  for  the  local  authori- 
ties to  requisition  the  goods. 

''The  same  case  arises  where  the  vessel  is  to  join  the  armed  forces  of  the  enemy 
before  arriving  at  the  neutral  port. 

"For  the  sake  of  simplicity,  the  provision  speaks  only  of  an  enemy  port;  it  is 
understood  that  a  port  occupied  by  the  enemy  must  be  regarded  as  an  enemy  port, 
as  follows  from  the  general  rule  in  Article  30." 

"  D.  L.,  32.  Cf.  Art.  35,  infra,  §  507.  "The  papers,  therefore,  are  conclusive 
proof  of  the  voyage  of  the  vessel  unless  she  is  encountered  under  circumstances 
which  show  that  their  statements  are  not  to  be  trusted.  See  also  the  explanation 
given  as  regards  Article  35."    Report,  cited  above. 

"  D.  L.,  33.    Cf.  Arts.  30-32  for  absolute  contraband. 

"The  rules  concerning  conditional  contraband  differ  from  those  laid  down  for 
absolute  contraband  in  two  respects:  (i)  there  is  no  question  of  destination  for 
the  enemy  in  general,  but  of  destination  for  the  use  of  his  armed  forces  or  govern- 
ment departments;  (2)  the  doctrine  of  continuous  voyage  is  excluded.  Articles 
33  and  34  refer  to  the  first,  and  Article  35  to  the  second  principle. 

"The  articles  included  in  the  list  of  conditional  contraband  may  serve  for  peace- 
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506.  Presumptioii  of  Destinatioii  in  Case  of  Condittoiial 
Contraband.  — "  The  destination  referred  to  in  Article  33  is 
presumed  to  exist  if  the  consignment  is  addressed  to  enemy  au- 
thorities, or  to  a  trader  {commerqani)  established  in  the  enemy 
country  when  it  is  well  known  that  this  trader  supplies  articles 
and  material  of  this  kind  to  the  enemy.  The  presumption  is 
the  same  if  the  consignment  is  destined  to  a  fortified  place  of  the 
enemy,  or  to  another  place  serving  as  a  base  for  the  armed  forces 
of  the  enemy.  This  presumption,  however,  does  not  apply  to 
the  merchant  vessel  herself  boimd  for  one  of  these  places  if  it 
sought  to  prove  the  contraband  character  of  the  vessel. 

^'  Failing  the  above  presumption,  the  destination  is  presumed 
innocent. 

^'  The  presimiptions  set  up  in  this  Article  admit  proof  to  the 
contrary  (Art.  34)."  ^ 

ful  uses  as  well  as  for  hostile  purposes.  If,  from  the  circumstances,  the  peaceful 
purpose  is  certain,  their  capture  is  not  justified;  it  is  otherwise  if  a  hostile  pur- 
pose is  to  be  assumed,  which  happens,  for  instance,  in  the  case  of  foodstu&  des- 
tined for  an  enemy  army  or  fleet,  or  of  coal  destined  for  an  enemy  fleet.  In  sudi 
a  case  there  is  clearly  no  doubt.  But  what  is  the  decision  when  the  articles  are 
destined  for  the  civil  authorities  of  the  enemy  State  ?  It  may  be  money  sent  to 
a  civil  authority  for  use  in  the  payment  of  official  salaries,  or  rails  sent  to  a  depart- 
ment of  public  works.  In  these  cases  there  is  enemy  destination  rendering  the 
goods  liable  in  the  first  place  to  capture,  and  subsequently  to  condemnation.  .  .  . 

"  It  is  the  authorities  of  the  State  which  are  dependent  on  the  central  power  that 
are  in  question,  and  not  all  the  authorities  which  may  exist  in  the  enemy  State ; 
local  and  municipal  authorities,  for  instance,  are  not  included,  and  what  is  des- 
tined for  their  use  would  not  be  contraband. 

"War  may  be  waged  under  circumstances  such  that  the  destination  for  the  use 
of  a  civil  authority  cannot  be  questioned,  and  consequently  cannot  make  the  goods 
contraband.  For  instance,  there  is  a  war  in  Europe,  and  the  colonies  of  the  bell^- 
erent  countries  are  not,  in  fact,  affected  by  it.  Foodstuffs  or  other  articles  in  the 
list  of  conditional  contraband  destined  for  the  use  of  a  civil  colonial  administration 
would  not  be  regarded  as  contraband  of  war,  because  the  considerations  adduced 
above  do  not  apply  in  this  case ;  the  resources  of  the  civil  government  could  not  be 
drawn  on  for  the  needs  of  the  war.  Gold,  silver,  or  paper  money  are  exceptions, 
because  a  smn  of  money  can  easily  be  sent  from  one  end  of  the  world  to  the 
other."    Report,  op.  cit.,  in  Int.  Law  Topics  (1908),  79-81 ;  or  Higgins,  587-588. 

"  D.  L.,  34.    Cf.  Art.  33,  supra. 

"Ordinarily,  contraband  articles  will  not  be  directly  addressed  to  the  miliUiry 
or  to  the  administrative  authorities  of  the  enemy  State.  Their  true  destination 
will  be  more  or  less  concealed,  and  the  captor  must  prove  it  in  order  to  justify  the 
capture.  But  it  has  been  thought  reasonable  to  set  up  presumptions  based  on  the 
nature  of  the  person  to  whom,  or  place  for  which,  the  articles  are  destined.  It 
may  be  an  enemy  authority  or  a  trader  established  in  ah  enemy  country  who,  as 
a  matter  of  common  knowledge,  supplies  the  enemy  Government  with  articles  oC 
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507.  The  Doctrine  of  ''  Coatinuoos  Voyage  "  not  Applicable 
to  Conditional  Contraband.  —  '^  Conditioaal  contraband  is  not 
liable  to  capture,  except  when  found  on  board  a  vessel  bound 
for  territory  belonging  to  or  occupied  by  the  enemy,  or  for  the 
armed  forces  of  the  enemy,  and  when  it  is  not  to  be  discharged  at 
an  intervening  neutral  port. 

"The  ship's  papers  are  conclusive  proof  of  the  voyage  of 
the  vessel  as  also  of  the  port  of  discharge  of  the  goods,  unless 
the  vessel  is  encountered  having  manifestly  deviated  from  the 
route  which  she  ought  to  follow  according  to  her  papers  and  is 
unable  to  justify  such  deviation  by  adequate  reasons  (Art.  35)."  ^* 

the  kind  in  question.  It  may  be  a  fortified  place  of  the  enemy  or  a  place  serving 
as  a  base,  whether  of  operations  or  supply,  for  the  armed  forces  of  the  enemy. 

"This  general  presumption  may  not  be  applied  to  the  merchant  vessel  herself 
which  is  bound  for  a  fortified  place,  except  on  condition  that  her  destination  for 
the  use  of  the  armed  forces  or  authorities  of  the  enemy  State  is  directly  proved, 
though  she  may  in  herself  be  conditional  contraband. 

"  In  the  absence  of  the  above  presumption,  the  destination  is  presumed  to  be 
innocent.  This  is  the  ordinary  law  according  to  which  the  captor  must  prove  the 
illicit  character  of  the  goods  which  he  claims  to  capture. 

"  Finally,  all  the  presumptions  thus  set  up  in  the  interest  of  the  captor  or  against 
him  admit  proof  to  the  contrary.  The  national  tribunals,  in  the  first  place,  and, 
in  the  second,  the  International  Court,  will  exercise  their  judgment."  Report^ 
op,  cU.    Cf.  Bentwich,  The  Dec.  of  London,  70-74. 

'*  D.  L.,  35.  "As  has  been  said  above,  the  doctrine  of  continuous  voyage  is 
excluded  for  conditional  contraband,  which  is  only  liable  to  capture  if  it  is  to  be 
discharged  in  an  enemy  port.  As  soon  as  the  goods  are  documented  for  discharge 
in  a  neutral  port  they  cannot  be  contraband,  and  no  examination  will  be  made  as 
to  whether  they  are  to  be  forwarded  to  the  enemy  by  sea  or  by  land  from  that 
neutral  port.    This  is  the  essential  difference  from  absolute  contraband. 

"The  ship's  papers  furnish  conclusive  proof  as  to  the  voyage  of  the  vessel  and 
as  to  the  place  of  discharge  of  the  cargo ;  it  would  be  otherwise  if  the  vessel  were 
encountered  having  manifestly  deviated  from  the  route  which  she  should  follow 
according  to  her  papers,  and  unable  to  give  adequate  reasons  to  justify  such  devia- 
tion. 

"This  rule  as  to  the  proof  furnished  by  the  ship's  papers  aims  to  prevent  claims 
lightly  raised  by  a  cruiser  and  giving  rise  to  unjustifiable  captures.  It  must  not 
be  too  literally  interpreted,  for  that  would  make  all  frauds  easy.  Thus  it  does 
not  hold  good  when  the  vessel  is  encountered  at  sea  having  manifestly  deviated 
from  the  route  which  she  ought  to  have  followed,  and  unable  to  justify  such  devia- 
tion. The  ship's  papers  are  then  contradicted  by  the  actual  facts  and  lose  all 
value  as  evidence;  the  cruiser  will  be  free  to  decide  according  to  the  case.  In 
the  same  way,  the  visit  and  search  of  a  vessel  may  reveal  facts  which  irrefutably 
prove  that  the  destination  of  the  vessel  or  the  place  of  discharge  of  the  goods  is 
incorrectly  entered  in  tlie  ship's  papers.  The  commander  of  the  cruiser  is  then 
free  to  judge  of  the  circumstances  and  captures  or  does  not  capture  the  vessel 
according  to  his  judgment.    To  resume,  the  ship's  papers  are  proof,  unless  the 
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508.  Exception  in  the  Case  the  Enemy  Territory  has  no  Sea- 
board. —  "  Notwithstanding  the  provisions  of  Article  35,  if  the 
territory  of  the  enemy  has  no  seaboard,  conditional  contraband  is 
liable  to  capture  if  it  is  shown  that  it  has  the  destination  referred 
to  in  Article  33  (Art.  36)."  ^^ 

509.  PUce  of  Liability  to  Capture. — ''A  vessel  carrying  articles 
liable  to  capture  as  absolute  or  conditional  contraband  may  be 
captured  on  the  high  seas  or  in  the  territorial  waters  of  the 
belligerents  throughout  the  whole  course  of  her  voyage,  even  if  she 
has  the  intention  of  touching  at  a  port  of  call  before  reaching  the 
hostile  destination  (Art.  37)."  ^* 

''  A  capture  may  not  be  made  on  the  ground  of  a  previous 
carriage  of  contraband  which  is  now  at  an  end  (Art.  38).''  ^ 

facts  show  their  evidence  to  be  false.  This  limitation  on  the  value  of  the  ship's 
papers  as  proof  seems  self-evident  and  miworthy  of  special  mention.  The  aim  has 
not  been  to  weaken  the  force  of  the  general  rule,  which  forms  a  safeguard  for  neutral 
trade. 

"Because  a  single  entry  is  shown  to  be  false,  it  does  not  follow  that  the  force 
of  the  ship's  papers  as  evidence  is  nullified  as  a  whole.  The  entries  against  whidi 
no  allegation  of  fraud  can  be  proved  retain  this  value."    Report,  dted  above. 

1'  D.  L.,  36.  Cf.  Art.  33,  supra,  "The  case  contemplated  is  certainly  rare 
but  has  nevertheless  arisen  in  recent  wars.  In  the  case  of  absolute  contraband, 
there  is  no  difficulty,  since  destination  for  the  enemy  may  always  be  proved,  what- 
ever the  route  which  the  goods  are  to  follow  (Article  30).  For  conditional  con- 
traband the  case  is  different,  and  an  exception  must  be  made  to  the  general  rule 
laid  down  in  Article  35,  paragraph  i,  so  as  to  allow  the  captor  to  prove  that  the 
suspected  goods  really  have  the  special  destination  referred  to  in  Article  33  with- 
out the  possibility  of  being  confronted  by  the  objection  that  they  were  to  be  dis- 
charged in  a  neutral  port."    Report,  etc. 

This  Article  is  designed  to  meet  such  cases  as  arose  during  the  Anglo-Boer  War. 
See  supra,  p.  496  n.  on  the  Bundesrath,  etc. 

^'  D.  L.,  37.  "The  vessel  may  be  captured  because  of  contraband  during  the 
whole  of  her  voyage,  provided  that  she  is  in  waters  where  an  act  of  war  b  lawful. 
The  fact  that  ^e  intends  to  touch  at  a  port  of  call  before  reaching  the  enemy 
destination  does  not  prevent  capture,  since  in  that  case  the  enemy  destination  is 
proved  in  conformity  with  the  rules  laid  down  in  Articles  30  to  32  for  absolute 
contraband,  and  in  Articles  33  to  35  for  conditional  contraband,  and  subject  to 
the  exception  of  Article  36."    Report,  in  Higgins,  590;  or  Int.  Law  Topics,  89. 

^'  D.  L.,  38.  "A  vessel  is  liable  to  capture  when  it  is  carrying  contraband, 
but  not  for  having  carried  contraband,"  i.e.  she  is  not  liable  on  the  return  voyage 
or  for  a  previous  offense.  As  Lord  Stowell  said  in  the  leading  case  of  the  Imtna 
(3  Rob.  138,  and  Scott,  776) :  "The  articles  must  be  taken  in  ddicto,  in  the  actual 
prosecution  of  the  voyage  to  an  enemy's  port."  (The  lat,ter  part  of  this  dictum 
is  not  literally  true  or  is  subject  to  exceptions.)  For  a  violation  of  this  rule  by 
Russia  in  the  case  of  the  AUanton,  see  Hershey,  171-172;  and  Lawrence,  War  and 
Neutrality  (2nd  ed.),  221-247. 
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510.  Penalty  for  Carriage  of  Contraband.  —  '^  Contraband 
goods  are  liable  to  condemnation  (Art.  39)."  ^ 

"  The  confiscation  of  the  vessel  carrying  contraband  is  allowed, 
if  the  contraband  forms,  reckoned  either  by  value,  by  weight, 
by  volume,  or  by  freight,  more  than  half  the  cargo  (Art.  40)."  ^ 

''  If  a  vessel  carrying  contraband  is  released,  the  expenses 
incurred  by  the  captor  in  the  trial  before  the  national  prize 
court,  as  also  for  the  custody  of  the  ship  and  cargo  during  the 
proceedings,  are  to  be  borne  by  the  ship  (Art.  41)."  " 

»  D.  L.,  39.    This  Article  "  presents  no  difficulty." 

^  D.  L.,  40.  "It  was  universally  admitted,  however,  that  in  certain  cases  the 
condemnation  of  the  contraband  does  not  suffice,  and  that  the  vessel  herself  should 
be  condemned,  but  opinions  differ  as  to  the  determination  of  these  cases.  It  was 
dedded  to  fix  upon  a  certain  proportion  between  the  contraband  and  the  total 
cargo. 

"  But  the  question  divides  itself :  (i)  What  shall  be  the  proportion  ?  The  solu- 
tion adopted  holds  the  mean  between  those  proposed,  which  varied  from  a  quarter 
to  three  quarters.  (2)  How  should  this  proportion  be  reckoned?  Must  the 
contraband  form  more  than  half  the  cargo  in  voliune,  weight,  value,  or  freight? 
The  adoption  of  a  single  fixed  standard  gives  rise  to  theoretical  objections,  and  also 
encourages  practices  intended  to  avoid  condemnation  of  the  vessel  in  spite  of  the 
importance  of  the  cargo.  If  the  standard  of  weight  or  volume  is  adopted,  the 
master  will  ship  innocent  goods  sufficiently  bulky  or  weighty  in  order  that  the 
volume  or  weight  of  the  contraband  may  be  less.  A  similar  remark  may  be  made 
as  regards  the  value  or  the  freight.  The  consequence  is  that,  in  order  to  justify 
condemnation,  it  suffices  that  the  contraband  should  form  more  than  half  the 
cargo  according  to  any  one  of  the  points  of  view  indicated.  This  may  seem  severe ; 
but,  on  the  one  hand,  any  other  system  would  make  fraudulent  calculations  easy, 
and  on  the  other,  it  may  be  said  that  the  condemnation  of  the  vessel  is  justified 
when  the  carriage  of  contraband  formed  an  important  part  of  her  venture  —  a 
statement  which  applies  to  all  the  cases  specified."    Report,  op.  cit. 

In  the  Middle  Ages,  the  vessel  as  well  as  the  entire  cargo  were  liable  to  be  con- 
fiscated. Later  (during  the  seventeenth  and  eighteenth  centuries)  it  became  cus- 
tomary only  to  exempt  the  vessel  and  the  innocent  part  of  the  cargo.  The  Anglo- 
American  practice  has  been  to  confiscate  the  vessel  when  the  owner  of  the  contra- 
band was  also  the  owner  of  the  vessel,  or  in  case  of  guilty  knowledge  on  the  part 
of  the  latter,  or  if  the  ship  offered  resistance  or  sailed  with  false  or  simulated 
papers ;  and  also  to  confiscate  such  part  of  the  innocent  caigo  as  belonged  to  the 
owner  of  the  vessel.  See  Holland's  Manual  (1888),  Nos.  80-87.  The  leading 
cases  are  the  Jonge  Tobias  (1799),  x  C.  Rob.  329;  the  NeiUralitaet  (x8oi),  3  C. 
Rob.  29s,  and  Scott,  767;  CarringUm  v.  Ins.  Co.  (1834),  8  Peters,  495,  and  Scott, 

769. 

The  rules  adopted  by  the  London  Naval  Conference  are  more  in  accordance 

with  Continental  practice. 

**  D.  L.,  42.    "It  is  not  just  that  on  one  hand,  the  carriage  of  more  than  a 

certain  proportion  of  contraband  should  involve  the  condemnation  of  the  vessel, 

while  if  the  contraband  forms  less  than  this  proportion,  it  alone  is  confiscated. 

This  often  involves  no  loss  for  the  master,  the  freight  of  this  contraband  having 
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"  Goods  which  belong  to  the  owner  of  the  contraband  and 
which  are  on  board  the  same  vessel  are  liable  to  condemnation 

(Art  42)."" 

511.  Effect  of  Ignorance.  —  "  If  a  vessel  is  encountered  at  sea 
making  a  voyage  in  ignorance  of  hostilities  or  of  the  dedaxation 
of  contraband  affecting  her  cargo,  the  contraband  cannot  be 
condemned  except  on  payment  of  indemnity ;  the  vessel  herself 
and  the  remainder  of  the  cargo  are  exempt  from  condenmation 
and  from  the  expenses  referred  to  in  Article  41.  The  same  rule 
applies  if  the  master,  becoming  aware  of  the  opening  of  hostilities 
or  of  the  declaration  of  contraband,  has  not  yet  been  able  to  dis- 
charge the  contraband. 

"  A  vessel  is  deemed  to  be  aware  of  the  state  of  war  or  of  the 
declaration  of  contraband  if  she  left  a  neutral  port  after  the  noti- 
fication of  the  opening  of  hostilities  or  the  declaration  of  contra- 
band made  in  sufficient  time  to  the  Power  to  which  such  port 
belongs.  A  vessel  is  also  deemed  to  be  aware  of  a  state  of  war 
if  she  left  an  enemy  port  after  the  opening  of  hostilities  (Art. 

43)."  »* 


been  paid  in  advance.  Does  this  not  encourage  trade  in  contraband,  and  b  it 
not  proper  to  impose  a  certain  penalty  for  the  carriage  of  a  proportion  of  contra- 
band less  than  Uiat  required  for  condemnation?  A  kind  of  fine  was  proposed 
which  should  bear  a  relation  to  the  value  of  the  contraband  articles.  Objections 
of  various  kinds  were  expressed  against  this  proposal,  although  the  principle  of 
the  infliction  of  some  pecuniary  loss  for  the  carriage  of  contraband  seemed  justified. 
The  same  object  was  attained  in  another  way  by  providing  that  the  expenses  in- 
curred by  the  captor  in  respect  to  the  proceedings  in  the  national  prize  court,  as 
also  for  the  custody  of  the  vessel  and  her  cargo  during  the  proceedings,  are  to  be 
borne  by  the  vessel;  the  expense  of  the  custody  of  the  vessel  including  in  this 
case  the  cost  of  the  keep  of  the  personnel  of  the  taptured  vessel.  It  should  be 
added  that  the  loss  caused  to  the  vessel  by  being  taken  to  and  detained  in  a  prize 
port  is  of  such  a  nature  as  to  constitute  a  most  serious  deterrent  as  regards  the 
carriage  of  contraband."    Report,  cited  above. 

"  D.  L.,  42.  "The  owner  of  the  contraband  is  punished  in  the  first  place  by 
the  condemnation  of  his  unlawful  property;  and  in  the  second  by  that  of  his  goods, 
even  if  innocent,  which  he  may  possess  on  board  the  same  vessel."  This  is  in 
accordance  with  the  Anglo-American  practice. 

^  D.  L.,  43.  Cf.  Arts.  23  and  25,  supra,  §§  498  and  500.  "  This  provision  is  in- 
tended to  spare  neutrals  who  might  in  fact  be  carrying  contraband,  but  against  whom 
no  charge  could  be  made.  This  may  happen  in  two  cases.  The  first  is  that  in  which 
they  do  not  know  of  the  opening  of  hostilities ;  the  second  is  that  in  which,  though 
aware  of  this,  they  do  not  know  of  the  declaration  of  contraband  made  by  a  bellig- 
erent, in  accordance  with  Articles  23  and  25,  and  which  is  properly  applicable 
to  the  whole  or  a  part  of  the  cargo.    It  would  be  unjust  to  capture  the  ship  and 
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512.  Provisioii  for  Delivery  of  Contraband  Goods  to  the 
Belligerent  Vessel.  —  "A  vessel  stopped  because  carrying 
contraband,  and  not  liable  to  condemnation  on  account  of  the 
proportion  of  contraband  on  board,  may,  when  circumstances 
permit,  be  allowed  to  continue  her  voyage  if  the  master  is  willing 
to  deliver  the  contraband  to  the  belligerent  ship. 

"  The  delivery  of  the  contraband  is  to  be  entered  by  the  captor 
on  the  logbook  of  the  vessel  stopped,  and  the  master  of  the  vessel 
must  give  to  the  captor  duly  certified  copies  of  all  relevant  papers. 

''  The  captor  is  free  to  destroy  the  contraband  which  is  thus 
delivered  to  him  (Art.  44)."  * 

condemn  the  contraband ;  on  the  other  hand,  the  cruiser  cannot  be  obliged  to  allow 
to  go  on  to  the  enemy  goods  suitable  for  use  in  the  war  and  of  which  he  may  be  in 
urgent  need.  These  opposing  interests  are  reconciled  by  making  condemnation 
conditional  on  the  payment  of  a  compensation.  (See  for  a  similar  idea  the  Con- 
vention of  the  i8th  October,  1907,  on  the  rules  for  enemy  merchant  vessels  on  the 
outbreak  of  hostilities.)  "    Reporty  op.  cU.    Cf.  supra,  §  348. 

^  D.  L.,  44.  "A  neutral  vessel  is  stopped  because  of  contraband.  She  is  not 
liable  to  condemnation,  because  the  contraband  does  not  reach  the  proportion 
specified  in  Article  40.  She  can  nevertheless  be  taken  to  a  prize  court  in  order 
that  she  may  there  receive  judgment  relative  to  the  contraband.  This  right  of 
the  captor  appears  excessive  in  certain  cases ;  if  one  compares  the  slight  importance 
of  the  contraband  (for  instance,  a  case  of  guns  or  revolvers)  with  the  heavy  loss 
incurred  by  the  vessel  in  being  thus  turned  out  of  her  course  and  detained  during 
the  time  taken  up  by  the  proceedings.  The  question  has,  therefore,  been  asked 
whether  the  right  of  the  neutral  vessel  to  continue  her  voyage  might  not  be  admitted 
if  the  contraband  articles  were  handed  over  to  the  captor,  who,  on  his  part,  might 
only  refuse  them  for  sufficient  reasons;  for  instance,  the  bad  state  of  the  sea,  which 
would  make  transhipment  impossible  or  difficult,  well-founded  suspicions  as  to 
the  actual  amount  of  contraband  which  the  merchant  vessel  is  carrying,  the  diffi- 
culty of  stowing  the  articles  on  board  the  warship,  etc.  This  proposal  did  not 
have  sufficient  support.  'It  was  alleged  to  be  impossible  to  impose  such  an  obliga- 
tion on  the  cruiser,  for  which  this  handing  over  of  goods  would  almost  always  have 
drawbacks.  If,  by  chance,  it  has  none,  the  cruiser  will  not  refuse  it,  because  she 
herself  will  have  the  advantage  of  not  being  turned  out  of  her  course  by  the  neces- 
sity of  taking  the  vessel  to  a  port.  The  idea  of  an  obligation  having  thus  been 
excluded,  it  was  decided  to  provide  for  the  voluntary  handing  over  of  the  contra- 
band, which,  it  is  hoped,  will  be  carried  out  whenever  possible,  to  the  great  advantage 
of  both  parties.  The  formalities  provided  for  are  very  simple,  and  need  no  explana- 
tion. 

**  A  judgment  of  a  prize  court  must  be  rendered  as  regards  the  goods  thus  handed 
over.  For  this  reason  the  captor  must  be  furnished  with  the  necessary  papers. 
It  may  be  supposed  that  there  might  be  doubt  as  to  the  character  of  certain  articles 
which  the  cruiser  claims  to  be  contraband;  the  master  of  the  merchant  vessel 
denies  this,  but  prefers  to  deliver  them  so  as  to  be  free  to  continue  the  voyage.  This 
is  merely  a  capture  which  must  be  confined  by  the  prize  court. 

''The  contraband  delivered  by  the  merchant  vessel  may  hamper  the  cruiser. 
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PreSmptkm.  —  *De  Boeck,  Nos.  730-731;  ^Bonfils  (FaudiiUe),  Nos. 
1314,  1411,  1583;  4  Calvo,  §§  2790-2795;  ♦Hall  (6th  ed.),  663-664  n.; 
2  Halleck  (Baker's  3d  ed.)»  235-236;  Hefften  (GefiEcken),  161  n.; 
*2  Kleen,  §  230;  *  Lawrence,  Principles  (3d  ed.),  J  28;  2  Oppenheim, 
§  406 ;  Perels,  §  46 ;  Phillimore,  §§  267-270 ;  Twiss,  §  146 ;  Woolsey,  §  197. 

Law  of  ContFatMUid.  —  13-15  Annuairef  passim  (1907) ;  *  Atherley-Jones, 
Commerce  in  War^  ch.  i ;  De  Bar,  in  26  R,  D,  /.  (1894),  401  ff. ;  *  Bar- 
clay, Problems,  etc.,  91-98,  168-169;  Baty,  Britain  and  Sea  Law  (191 1), 
ch.  2;  *Ibid,,  IfU.  Law  in  S,  Africa  (1900),  ch.  i;  Bluntschli,  Arts.  801- 
814;  ♦  Boeck,  Nos.  606-659 ;  *  Bonifils  (Fauchille),  Nos.  1535-1583 ;  Bent- 
wich,  War  and  Private  Property  (1907),  chs.  8-9;  *  Ibid.,  The  Declaration 
of  London  (191 1);  Brocher  de  la  F16ch^re,  in  31  /?.  D.  /.  (1899),  337  flF.; 
Brochet,  De  la  contrebande  de  guerre  (1900) ;  Bynkershoek,  Qttestiones  juris 
publicij  lib.  I,  cc.  9-12 ;  Calvo,  §§  2708-2795 ;  Cros,  De  la  notion  de  la  con^ 
trebande,  etc.  (1905) ;  *  Dana,  note  226  to  Wheaton,  629  ff. ;  Davis  (3d  ed.), 
ch.  13 ;  *  Dupuis,  La  guerre  maritime  (1899  and  191 1),  ch.  7 ;  Fauchille,  in 
4  R,  G.  D,  /.  (1897),  297  flf. ;  3  Fiore,  Nos.  1591-1601;  Florens,  De  la 
notion  de  contrebande  de  guerre  (1907) ;  Fromageot,  in  27  /.  /.  P.,  29  ff. ; 
Geffcken,  in  4  Holtzendorff,  713-731;    Historicus,  Letters  of,  1 21-137; 

which  must  be  left  free,  to  destroy  it  at  the  moment  it  is  handed  over."    Report, 
in  Int.  Law  Topics  (1908),  97-99;  or  Higgins,  592. 

In  the  main,  the  rules  relating  to  contraband  adopted  by  the  London  Naval 
Conference  must  be  pronounced  a  happy  compromise  of  Anglo-American  and  Con- 
tinental views  on  the  whole  favorable  to  neutral  trade.  The  adoption  of  the  cate- 
gory of  conditional  contraband  and  the  application  of  the  doctrine  of  *' continuous 
voyage"  to  absolute  contraband  have  been  criticized;  but  the  former  may  be 
defended  as  in  accordance  with  international  practice,  and  the  latter  as  a  reasonable 
compromise.  "Saddle,  draft  and  pack  animals"  should  be  removed  from  the  list 
of  absolute  to  that  of  conditional  contraband. 

There  is  one  omission  which  should  be  particularly  noted.  The  Declaration 
does  not  provide  for  preemption  except  in  the  cases  specified  in  Arts.  29  and  43. 
Some  countries  at  times  resort  to  the  practice  of  preemption,  i.e.  instead  of  abso- 
lutely confiscating  the  goods  they  prefer  forcible  purchase  at  the  original  cost  of 
the  goods  plus  expenses  or  freight  and  a  reasonable  profit.  Thus,  the  British 
Admiralty  Manual  of  1888  (No.  84)  states:  "The  carriage  of  goods  conditionally 
contraband,  and  of  such  absolutely  contraband  goods  as  are  in  an  unmanufactured 
state,  and  are  the  produce  of  the  country  exporting  them,  is  usually  followed  only 
by  the  preemption  of  such  goods  by  the  British  Government,  which  then  pays 
freight  to  the  vessel  carrying  the  goods."  In  such  cases  the  British  Courts  of 
Admiralty  have  been  accustomed  to  award  the  original  price  actually  paid  by  the 
exporter  plus  his  expenses  and  a  reasonable  profit,  usually  reckoned  at  ten  per 
cent.    See  the  Haabet,  2  C.  Rob.  174. 

In  1896  The  Institute  of  International  Law  recognized  the  right  of  preemption 
in  the  case  of  articles  ancipitus  usus.    See  15  Annuaire  (1896),  330. 

Since  preemption  is  a  mitigation  of  the  rule  prescribing  confiscation  as  the 
penalty  for  the  carriage  of  contraband,  it  is,  of  course,  alwa)^  open  to  belligerents 
to  resort  to  it  in  all  cases  where  the  goods  are  undoubtedly  contraband. 
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Grotius,  tib.  m,  c.  x,  §  5 ;  Hall,  Pt.  IV,  ch.  5 ;  2  Halleck  (Baker's  3d  ed.), 
ch.  26;  Hart,  in  17  L.  Q.  R.  (1901),  193  ff. ;  3  Hautefeuille,  65-176; 
Hdneccius,  De  navibus,  etc.  (1740) ;  Hershey  (for  Russo-Japanese  War), 
ch.  6;  HeiSfter  (Geffcken),  §§  158-161;  Hold  de  Femeck,  Die  Kriegskon- 
terhande  (1907) ;  Holland,  in  31  /.  /.  P.,  335;  Ibid,,  Manual  of  Prize  Law 
(1888),  Nos.  57-87;  Hiibner,  De  la  saisie  des  hdiimetUs  netUres  (1759); 
*  Kleen,  De  la  cofUrehatide^  etc.  (1893) ;  Ibid,,  in  25-27  R,  D.  I,  (1893-1895), 
passim;  Ibid.,  Lois  de  la  neutralUi  (1898),  I,  348-452;  Knight,  Des  itats 
neuires  au  potU  de  vue  de  la  corUrebande  de  guerre  (1903) ;  *  Lawrence,  Prin- 
cipleSf  Pt.  IV,  ch.  6 ;  Ibid,,  War  and  Neutrality ,  ch.  7 ;  Liszt,  §  42 ;  Maine, 
96-112 ;  Manning,  352-399 ;  Manceaux,  De  la  corUrebande  de  guerre  (1899) ; 
3  F.  de  Martens,  §  136;  *  7  Moore,  Digest,  ch.  26;  Moseley,  What  is  Con- 
traband and  what  is  not  (i86z) ;  *  2  Oppenheim,  Pt.  HI,  ch.  4 ;  2  Ortolan, 
liv.  HI,  ch.  6;  Perels,  §§  44-46;  Pillet,  315-330;  Pilidi,  De  combustible  en 
temps  de  guerre,  etc.  (1909) ;  3  Phillimore,  Pt.  10,  ch.  i ;  Remy,  Thiorie  de 
la  continuity  du  voyage,  etc.  (1902) ;  2  Rivier,  416-423 ;  *  Scott,  Cases,  76a- 
779 ;  Smith  and  Sibley,  Russo-Japanese  War,  ch.  13 ;  Snow,  Cases,  462- 
477 ;  Stockton's  (U.  S.)  Nawd  War  Code,  Arts.  34-36 ;  *  Takahashi  (for 
Russo-Japanese  War),  Pt.  IV,  ch.  4,  and  Pt.  V,  ch.  4  (cases) ;  Taylor,  Pt.  V, 
ch.  5;  Testa,  201-220;  Thonier,  De  la  notion  de  corUrebande  (1904);  2 
Twiss,  ch.  7 ;  Ullmann  (2nd  ed.),  §§  193-194 ;  Upton,  The  Law  of  Nations 
affecting  Commerce  during  War  (1863) ;  Vattel,  liv.  Ill,  §§  111-113 ;  2  Ver- 
raes,  ch.  10;  Vossen,  Die  Konterbande  des  Kriegs  (1896) ;  Walker,  Manual, 
§§  73"75 ;  *  2  Westlake,  ch.  10;  Ibid,,  'miR.D,  I,  (1870),  614  fif. ;  Wheaton, 
§§  476-501,  505-509;  3  Wharton,  ch.  19;  Wiegener,  Die  Kriegshonterbande, 
etc.  (1904) ;  ♦Wilson,  ch.  24;  Woolsey,  §§  193-197. 

For  Bibliographies,  see  De  Boeck,  Bonfils,  Kleen,  Olivant,  Pilidi,  Thonier, 
and  Wiegener. 


CHAPTER  XXXIV 

THE  LAW  OP  mniEUTRAL  SERVICE  OR  HOSTILB  AID 

513.  Difference  between  Contraband  and  Uimeutral  Service  or 
Hos^e  Aid.  — ''  In  a  general  way,  it  may  be  said  that  the 
merchant  vessel  which  violates  neutrality,  whether  by  carrying 
contraband  of  war  or  by  breaking  a  blockade,  affords  aid  to  the 
enemy,  and  it  is  on  this  ground  that  the  belligerent  whom  she 
injures  by  her  acts  is  justified  in  inflicting  on  her  certain  losses. 
But  there  are  cases  where  such  unneutral  service  bears  a  par- 
ticularly distinctive  character,  and  for  such  cases  it  has  been 
thought  necessary  to  make  special  provision.  These  have  been 
divided  into  two  classes  according  to  the  gravity  of  the  act 
charged  against  the  neutral  vessel/'^ 

^  Report  an  (he  Dedaraiion  of  London  as  translated  in  Int,  Law  Topics  (iqoq). 
99 ;  or  Higgins,  593.    The  Report  continues : 

^*  In  the  cases  included  in  the  first  class  (Article  45),  the  vessel  is  condemned,  and 
receives  the  treatment  of  a  vessel  subject  to  condemnation  for  carrying  contrabamL 
This  means  that  the  vessel  does  not  lose  her  neutral  character  and  is  entitled  to 
the  rights  conceded  to  neutral  vessels;  for  instance,  she  may  not  be  destroyed  by 
the  captor  except  under  the  conditions  laid  down  for  neutral  vessels  (Articles  4S 
et  seq.)  [Cf,  infra,  §  522] :  the  rule  that  thtflag  covers  the  goods  applies  to  the  goods 
on  boaid. 

"In  the  more  serious  cases  belonging  to  the  second  class  (Article  46),  the  vessd 
is  likewise  condemned;  but  further,  she  is  treated  not  only  as  a  vessel  liable  to 
confiscation  for  carrying  contraband,  but  as  an  enemy  merchant  vessel,  which  treat- 
ment entails  serious  consequences.  The  rule  governing  destruction  of  neutral 
prizes  does  not  apply  to  the  vessel,  and,  as  she  has  become  an  enemy  vessel,  it  is 
no  longer  the  second  but  the  third  rule  of  the  Declaration  of  Paris  which  is  appli- 
cable. The  goods  on  board  will  be  presumed  to  be  enemy  goods ;  neutrals  will 
have  the  right  to  reclaim  their  property  on  establishing  their  neutrality  (Article  59). 
[Cf.  supra,  §  443].  It  would  not,  however,  be  necessary  to  go  so  far  as  to  consider 
that  the  original  neutral  character  of  the  vessel  is  completely  lost,  so  that  she  should 
be  treated  as  though  she  had  always  been  an  enemy  vessel.  The  vessel  may  plead 
that  the  allegation  made  against  her  is  not  well-founded,  that  the  act  of  which  she 
is  accused  has  not  the  character  of  unneutral  service.  She  has  therefore  the  ri^t 
of  appeal  to  the  International  Court  in  virtue  of  the  provisions  which  protect 
neutral  property." 

506 


LAW  OF  UNNEUTRAL  SERVICE  OR  HOSTILE  AID     507 

The  offenses  of  carrying  contraband  and  engaging  in  unneutral 
service  '  are  analogous  in  some  respects,  but  there  are  also  some 
marked  contrasts.  A  leading  authority  on  this  subject  has  thus 
expressed  these  differences :  '^  They  are  unlike  in  nature,  imlike 
in  proof,  and  imlike  in  penalty.  To  carry  contraband  is  to 
engage  in  an  ordinary  trading  transaction,  which  is  directed 
toward  a  belligerent  conmiunity  simply  because  a  better  market 
is  likely  to  be  found  there  than  elsewhere.  To  perform  imneutral 
service  is  to  interfere  in  the  struggle  by  doing  in  aid  of  a  bellig- 
erent acts  which  are  in  themselves  not  mercantile,  but  warlike. 
In  order  that  a  cargo  of  contraband  may  be  condemned  as  good 
prize,  the  captors  must  show  that  it  was  on  the  way  to  a  belliger- 
ent destination.  If  without  subterfuge  it  is  bound  to  a  neutral 
port,  the  voyage  is  innocent,  whatever  may  be  the  nature  of  the 
goods.  In  the  case  of  unneutral  service  the  destination  of  the 
captured  vessel  is  inmiaterial.  The  nature  of  her  misson  is  the 
all-important  point.  She  may  be  seized  and  confiscated  when 
sailing  between  two  neutral  ports.  The  penalty  for  carrying 
contraband  is  the  forfeiture  of  the  forbidden  goods,  the  ship  being 
retained  as  prize  of  war  only  udder  special  circumstances. 
The  penalty  for  mmeutral  service  is  first  and  foremost  the  con- 
fiscation of  the  vessel,  the  goods  on  board  being  condenmed  when 
the  owner  is  involved,  or  when  fraud  and  concealment  have  been 
resorted  to,"  • 

514.  The  Lesser  Offences  of  Unneutral  Service.  —  ''A 
neutral  vessel  will  be  condemned  and  will,  in  a  general  way,  re- 
ceive the  same  treatment  as  a  neutral  vessel  liable  to  condemna- 
tion for  carriage  of  contraband  of  war : 

"  I.  If  she  is  on  a  voyage  especially  undertaken  with  a  view 
to  the  transport  of  individual  passengers  who  are  embodied  in 
the  armed  force  of  the  enemy,  or  with  a  view  to  the  transmission 
of  intelligence  in  the  interest  of  the  enemy. 

"2.  If,  with  the  knowledge  of  the  owner,  the  one  who  charters 
the  vessel  entire,  or  the  master,  she  is  transporting  a  military 


*  The  term  "unneutral  service''  is  decidedly  preferable  to  "analogues  of  contra- 
band" still  preferred  by  some  authorities.  "Hostile  aid"  would  perhaps  be  pref- 
erable to  either. 

*  Lawrence,  Principles  (3d  ed.),  §  284,  p.  633.  C/.  Ibid.  (4th  ed.),  §  36a  The 
last  sentence  of  the  above  citation  needs  some  slight  modification. 
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detachment  of  the  enemy,  or  one  or  more  persons  who,  during  the 
voyage,  directJy  assist  the  operations  of  the  enemy. 

**  In  the  cases  specified  in  the  preceding  paragraphs,  goods 
belonging  to  the  owner  of  the  vessel  are  likewise  liable  to  con- 
demnation. 

''  The  provisions  of  the  present  Article  do  not  apply  if  when 
the  vessel  is  encountered  at  sea  she  is  xmaware  of  the  opening 
of  hostilities,  or  if  the  master,  after  becoming  aware  of  the  open- 
ing of  hostilities,  has  not  yet  been  able  to  disembark  the  passen- 
gers. The  vessel  is  deemed  to  be  aware  of  the  state  of  war  if 
she  left  an  enemy  port  after  the  opening  of  hostilities,  or  a 
neutral  port  after  there  had  been  made  in  sufficient  time  a 
notification  of  the  opening  of  hostilities  to  the  Power  to  which 
such  port  belongs  (Art.  45)."  * 

*  D.  L.,  45.  Cf.  Art.  43,  supra,  §  510.  "The  first  case  supposes  passengen 
traveling  as  individuals;  the  case  of  a  military  detachment  is  dealt  with  hereafter. 
It  relates  to  individuals  embodied  in  the  armed  military  or  naval  forces  of  the  enemy. 
There  was  some  doubt  as  to  the  meaning  of  this  word  embodied.  Does  it  include 
those  individuals  only  who,  summoned  to  serve  in  virtue  of  the  law  of  their  oountiy, 
have  really  joined  the  corps  to  which  they  are  to  belong  ?  Or  does  it  also  include 
such  individuals  from  the  time  they  are  summoned,  and  before  they  have  joined  their 
corps  ?  The  question  is  of  great  practical  importance.  Suppose  there  are  individ- 
uals who  are  natives  of  a  country  of  continental  Europe  and  settled  in  America; 
these  individuals  have  military  obligations  towards  tiieir  native  oountiy;  they 
have,  for  instance,  to  belong  to  the  reserve  of  the  active  army  of  that  country. 
Their  country  being  at  war,  they  sail  to  perform  their  service.  Shall  they  be  con- 
sidered as  embodied  in  the  sense  of  the  provision  which  we  are  discussing?  If  we 
judged  by  the  municipal  law  of  certain  countries,  we  might  argue  in  the  affirmative. 
But,  apart  from  purely  judicial  reasons,  the  contrary  opinion  has  seemed  more  in 
accordance  with  practical  necessity  and  has  been  accepted  by  all  in  a  spint  of 
conciliation.  It  would  \^  difficult,  or  perhaps  even  impossible,  without  vexatious 
measures  which  neutral  governments  would  not  accept,  to  distinguish  among  the 
passengers  in  a  vessel  those  who  are  bound  to  perform  military  service  and  are  on 
their  way  to  render  it. 

"The  transmission  of  intelligence  in  the  interest  of  the  enemy  is  assimilated 
to  the  carriage  of  passengers  embodied  in  his  armed  force.  The  reference  to  a 
vessel  especially  imdertaking  a  voyage  is  intended  to  show  that  her  usual  service 
is  not  meant.  She  has  been  turned  from  her  course;  she  has  touched  at  a  port 
where  she  does  not  ordinarily  call,  in  order  to  embark  the  passengers  in  question. 
She  need  not  be  exclusively  devoted  to  the  service  of  the  enemy ;  this  last  case  would 
fall  into  the  second  dass  (Article  46,  (4). 

"  In  the  two  cases  just  mentioned  the  vessel  has  performed  but  a  single  act ;  she  has 
been  employed  to  carry  certain  people,  or  to  transmit  certain  intelligence ;  she  is  con> 
tinuously  in  the  service  of  the  enemy.  It  results  from  this  that  she  may  be  captured 
during  the  voyage  on  which  she  is  performing  the  work  which  has  been  assigned  to 
her;  once  that  voyage  is  finished,  all  is  over,  in  the  sense  that  she  may  not  be 
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neutral  vessel  will  be  condemned  and  will,  in  a  general  way, 
receive  the  same  treatment  as  if  she  were  a  merchant  vessel  of 
the  enemy : 

''  I.  If  she  takes  a  direct  part  in  the  hostilities. 

''  2.  If  she  is  under  the  orders  or  under  the  control  of  an  agent 
placed  on  board  of  the  enemy  Government. 

"  3.  If  she  is  chartered  entire  by  the  enemy  Government. 

"  4.  If  she  is  at  the  time  exclusively  devoted  either  to  the  trans- 
captured  for  having  done  the  work  in  question;  this  (principle)  is  analogous  to 
that  recognized  in  the  case  of  contraband  (Article  38).    C/.  supra^  §  509. 

''  The  second  case  also  falls  under  two  heads : 

"There  is,  first,  the  carriage  of  a  military  detachment  of  the  enemy,  or  that  of 
one  or  more  persons  who  during  the  voyage  directly  assist  his  operations,  for  instance, 
by  agnalling.  If  they  are  soldiers  or  sailors  in  imiform  there  is  no  difficulty ;  the 
vessel  is  clearly  liable  to  condemnation.  If  they  are  soldiers  or  sailors  in  citizen's 
dress  who  might  be  mistaken  for  ordinary  passengers,  knowledge  on  the  part  of 
the  master  or  owner  is  required,  the  character  being  assimilated  to  the  owner.  The 
rule  is  the  same  in  the  case  of  persons  directly  assisting  the  enemy  during  the  vo3rage. 

"In  such  cases,  if  the  vessel  is  condemned  for  unneutral  service,  the  goods  be- 
longing to  her  owner  are  also  liable  to  condemnation. 

"  These  provisions  assume  that  the  state  of  war  was  known  to  the  vessel  engaged 
in  the  operations  specified;  such  knowledge  is  the  reason  for  and  justification  of 
her  condemnation.  The  position  is  altogether  different  when  the  vessel  is  unaware 
of  the  opening  of  hostilities,  so  that  she  undertakes  the  service  as  in  ordinary  times. 
She  may  have  learned  of  the  opening  of  hostilities  while  at  sea,  but  have  had  no 
chance  of  landing  the  persons  whom  she  was  carrying.  Condemnation  would 
then  be  unjust,  and  the  equitable  rule  adopted  is  in  accordance  with  the  provisions 
already  accepted  in  other  matters.  If  a  vessel  has  left  an  enemy  port  after  such 
opening  has  been  notified  to  the  Powers  to  whom  such  port  belongs,  knowledge  of 
a  state  of  war  will  be  presumed. 

"The  question  here  is  merely  one  of  preventing  the  condemnation  of  the  vessel. 
The  persons  found  on  board  who  belong  to  the  armed  forces  of  the  enemy  may  be 
made  prisoners  of  war  by  the  cruiser.'*    Report^  cited  above. 

Article  45  "is  in  a  small  measure  a  relaxation  of  the  present  English  practice, 
by  which  a  vessel  might  be  condemned  for  carrying  one  or  two  officers  of  the  enemy's 
forces,  though  in  the  course  of  an  ordinary  voyage,  and  though  the  masters  and 
owners  of  the  vessel  were  ignorant  of  the  military  character  of  the  passengers." 
Bentwich,  The  Dec.  of  London,  87.     Cf.  the  Orozembo,  6  C.  Rob.  430,  and  Scott,  785. 

For  a  digest  of  the  leading  cases,  now  no  longer  authoritative  but  still  useful,  see 
Dana,  note  to  Wheaton ;  and  7  Moore,  Digest,  §  1264. 

"  It  would  be  intolerable  to-day  that  a  neutral  ocean  liner  should  be  liable  to 
condemnation,  because  a  belligerent  cruiser  found  among  her  passengers  one  or 
two  persons  who  were  proceeding  to  the  enemy  country  to  join  the  enemy  forces, 
and  who  had  come  aboard  without  the  knowledge  of  any  responsible  person,  as 
could  very  easily  be  managed."    Bentwich,  op.  cU.,  87. 

On  the  immunity  of  ordinary  mail,  ^.  supra,  §  412.  Diplomatic  dispatches  are 
especially  privileged.    See  the  case  of  the  Caroline  (1808),  6  Rob.  464. 
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port  of  enemy  troops  or  to  the  transmission  of  intelligence  in 
the  interest  of  the  enemy. 

"  In  the  cases  dealt  with  by  the  present  Article,  the  goods  be- 
longing to  the  owner  of  the  vessel  are  likewise  liable  to  condemna- 
tion (Art.  46)."^ 

*  D.  L.,  46.  ''The  cases  here  contemplated  are  more  serious  than  those  in 
Article  45,  which  justifies  the  severer  treatment  inflicted  on  the  vessel,  as  has  been 
explained  above. 

"Firsi  Case,  —  The  vessel  takes  a  direct  part  in  the  hostilities.  This  may  take 
different  forms.  It  goes  without  saying  that  if  there  is  an  armed  conflict,  the 
vessel  is  liable  to  all  the  risks  of  such  a  struggle.  .  .  . 

"Second  Case, — The  vessel  is  under  the  orders  or  control  of  an  agent  placed  on 
board  by  the  enemy  Government.  His  presence  marks  the  relation  which  exists 
between  the  enemy  and  the  vessel.  In  other  circumstances  the  vessel  may  also 
have  relations  with  the  enemy;  but  to  be  subjdbt  to  condenmation,  she  must  be 
in  the  third  class. 

"  Third  Case.  —  The  whole  vessel  is  chartered  by  the  enemy  Government,  and 
is  therefore  entirely  at  its  disposal ;  it  can  use  her  for  different  purposes  more  or 
less  directly  connected  with  the  war,  notably  for  purposes  of  tran^x>rtation ;  such 
is  the  position  of  colliers  which  accompany  a  belligerent  fleet.  There  will  often 
be  a  charter  party  between  the  belligerent  Government  and  the  owner  or  master 
of  the  vessel ;  but  it  is  only  a  question  of  proof.  The  fact  that  the  whole  vessel  has 
been  chartered  suflices,  in  whatever  way  it  may  be  established. 

"Fourth  Case,  —  Tlie  vessel  is  at  the  time  exclusively  devoted  either  to  the 
carriage  of  enemy  troops  or  to  the  transmission  of  intelligence  in  the  enemy's 
interest.  In  distinction  from  cases  dealt  with  by  Article  45,  the  question  heie  is 
one  of  a  service  to  which  the  ship  is  permanently  devoted.  The  decision  accordingly 
is  that,  so  long  as  such  service  lasts,  the  vessel  is  liable  to  a^ture,  even  if,  at  the 
moment,  when  an  enemy  cruiser  searches  her,  she  is  engaged  neither  in  the  transport 
of  troops  nor  in  the  transmission  of  intelligence. 

"As  in  the  cases  in  Article  45  and  for  the  same  reasons,  goods  belonging  to 
the  owner  of  the  vessel  found  on  board  are  also  liable  to  condemnation. 

"  It  was  proposed  to  treat  as  an  enemy  merchant  vessel  a  neutral  vessel  mj^lrlng 
at  the  same  time,  and  with  the  authorization  of  the  enemy  Government,  a  voyage 
which  she  has  only  been  permitted  to  make  after  the  opening  of  hostilities  or 
during  the  two  preceding  months.  This  rule  would  be  applicable  notably  to  mer- 
chant vessels  admitted  by  a  belligerent  reserved  in  time  of  peace  to  the  national 
marine  of  that  belligerent  —  for  instance,  to  the  coasting  trade.  Several  Delega- 
tions formally  rejected  this  proposal,  so  that  the  question  thus  raised  remains  an 
open  one.''    Report,  op,  cit. 

If  this  latter  proposal  had  been  adopted,  it  would  have  revived  the  Rule  of  1756. 

Bentwich  (op,  cit.,  90-91)  makes  the  following  comment  upon  Article  46: 

"The  consequence  of  assimilating  the  treatment  of  neutral  vessels,  committing 
the  more  serious  breaches  of  neutral  duty  specified  in  this  Artide  (46),  with  the  \ 
treatment  of  enemy  vessels  is  that  — 

"  (i)  Not  only  goods  belonging  to  the  owner  of  the  vessel,  but  all  enemy  goods 
found  on  board,  though  not  contraband,  may  be  confiscated,  although  when  shipping 
the  vessel  was  neutral.  .  .  . 

"  (2)  The  vessel  may  be  sunk  by  the  captor  without  being  brought  in  for  adjodi* 
cation  by  a  Prize  Court.  .  •  . 


LAW  OF  UNNEUTRAL  SERVICE  OR  HOSTILE  AID    511 

"  Any  individual  embodied  in  the  armed  force  of  the  enemy,  who 
is  found  on  board  a  neutral  merchant  vessel,  may  be  made  a 
prisoner  of  war,  even  though  there  be  no  ground  for  the  capture  of 
the  vessel  (Art.  47)."  • 

''As  to  the  four  circumstances  which  are  required  to  attach  enemy  characters 
to  the  vessel,  the  first,  taking  direct  part  in  hostilities,  would  include  acting  as 
scout,  or  giving  notice  to  a  blockading  squadron  of  the  approach  of  an  enemy  fleet 
or  neutral  merchantman,  or  lajring  or  removing  mines  at  sea.  .  .  .  The  distinctive 
characteristic  is  that  the  vessel  should  be  in  the  exclusive  service  of  the  enemy 
Government  at  the  time  of  the  capture,  which  virtually  makes  her  an  addition  to 
the  enemy's  forces.  Thus  if  a  neutral  vessel  were  solely  engaged  in  providing  the 
enemy's  forces  with  coal  or  provisions,  it  would  be  treated  as  an  enemy  vessel.  .  .  . 
Lastly,  if  a  neutral  vessel,  Uiough  hired  in  times  of  peace,  continues  after  the  out- 
break of  war  to  transport  troops  or  carry  war  material  exclusively  for  the  enemy, 
she  is  considered  to  identify  herself  with  the  enemy.  .  .  .  During  the  war  between 
China  and  Japan  in  1897  the  Japanese  sank  an  English  vessel  which  was  at  the 
opening  of  hostilities  captured  in  the  act  of  transporting  Chinese  troops  {the  Kow- 
shing) ;  and  no  protest  was  made." 

For  the  case  of  the  Kowshing^  see  Takahashi,  Cases  during  (he  Chino-Japanese 
War  (1899).  For  the  case  of  the  Cheltenham  during  the  Russo-Japanese  War,  see 
Hershey,  173  n.    For  the  cases  of  the  Industrie  and  the  Quangnam,  see  Takahashi, 

733-738- 

*  D.  L.,  47.  "Individuals  embodied  in  the  armed  military  or  naval  forces  of  a 
belligerent  may  be  on  board  a  neutral  merchant  vessel  which  is  visited  and  searched. 
If  the  vessel  is  subject  to  condemnation,  the  cruiser  will  capture  her  and  take  her 
to  one  of  her  own  ports  with  the  persons  on  board.  Clearly  the  soldiers  or  sailors 
of  the  enemy  State  will  not  be  set  free,  but  will  be  treated  as  prisoners  of  war.  It  may 
happen  that  the  case  will  not  be  one  for  the  capture  of  the  ship — for  instance,  because 
the  master  was  unaware  of  the  status  of  an  individual  who  had  come  on  board  as  an 
ordinary  passenger.  Must  the  soldier  or  soldiers  on  board  the  vessel  be  set  free  ? 
This  does  not  appear  admissible.  The  belligerent  cruiser  cannot  be  compelled 
to  set  free  active  enemies  who  are  physically  in  her  power  and  are  more  dangerous 
than  this  or  that  contraband  article ;  naturally  she  must  act  with  great  discretion, 
and  it  is  at  her  own  responsibility  that  she  requires  the  surrender  of  these  individuals, 
but  she  has  the  right  to  do  so ;  it  has  therefore  been  thought  necessary  to  explain 
the  point."    Report,  in  Higgins,  596-597;  or  Int.  Law  Topics  (1909),  in. 

"Article  47  gives  the  belligerent  the  right  of  removing  from  the  neutral  vessel  any 
individual  belonging  to  the  enemy's  forces;  but  to  inculpate  the  vessel  for  such 
carriage  there  must  be  proof  of  unneutral  intention  shown  by  the  fact  that  the 
vessel  was  not  made  in  the  ordinary  course,  but  was  specially  undertaken  in  the 
enemy's  interest."    fientwich,  op.  cit.,  87. 

According  to  Article  47,  Messrs.  Slidell  and  Mason,  agents  of  the  Confederate 
Government,  could  not  have  been  forcibly  removed  from  the  British  mail  steamer 
Trent  (as  they  were  by  Captain  Wilkes,  the  commander  of  the  American  cruiser 
San  Jacinto  in  November,  1861),  since  they  were  not  "embodied  in  the  armed  force 
of  the  enemy." 

On  the  Trent  Affair,  see  especially,  Ather ley- Jones,  Commerce  in  War,  31Z- 
315;  *  Bernard,  Neutrality,  etc.,  ch.  9;  *Dana,  note  228  to  Wheaton,  644  ff.; 
Hall  (6th  ed.),  682-685;  2  Halleck  (Baker's  3d  ed.),  293-301;  ♦Harris,  The 
Trent  Affair  (1896);  Historicus,  H,  187-198;  Lawrence  (3d  ed.),  §  284;  Mar- 
quardsen,  Der  Trent  Pall  (1862) ;  *  7  Moore,  Digest^  §  1265;  3  Wharton,  §  374. 
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CHAPTER  XXXV 

laGHTS  OP  VISIT  Ain>  SEARCH,  OP  CAPTUItS.  AIVD  CONDEMNA- 
TION BT  PRIZE  COURTS 


516.  The  Right  of  Visit  and  Search.  —  In  order  to  discover 
whether  neutral  vessels  are  engaged  in  such  acts  as  carriage  of 
contraband,  unneutral  service,  breach  of  blockade,  etc.,  as 
well  as  to  determine  the  enemy  or  neutral  character  of  ships  and 
their  cargoes,  it  is  necessary  to  concede  to  properly  commissioned 
warships  the  right  of  visit  and  search  as  ancillary  to  the  rights 
of  capture  and  subsequent  condemnation  by  properly  constituted 
prize  courts.^ 

As  Lord  Stowell  (then  Sir  William  Scott)  said  (in  1799)  in 
the  famous  case  of  the  Maria  (i  Robinson  340,  359,  and  Scott^ 
858) : 

'^  The  right  of  visiting  and  searching  merchant  ships  upon  the 
high  seas,  whatever  be  the  ships,  whatever  be  the  cargoes,  what- 
ever be  the  destinations,  is  an  incontestible  right  of  the  law- 
fully commissioned  cruisers  of  a  belligerent  nation.  .  .  .  This 
right  is  so  clear  in  principle,  that  no  man  can  deny  it  who  admits 
the  legality  of  maritime  capture,  because  if  you  are  not  at  liberty 
to  ascertain  by  sufficient  inquiry  whether  there  is  property  that 
can  legally  be  captured,  it  is  impossible  to  captiure.  .  .  .  The 
right  is  equally  clear  in  practice ;  for  the  practice  is  imiform  and 
universal  upon  the  subject."  * 

1  "  It  (the  right  of  search)  has  been  truly  denominated  a  right  growing  out  of,  and 
ancillary  to,  the  greater  right  of  capture.  Where  this  greater  right  may  be  legally 
exercised  without  search,  the  right  of  search  can  never  rise  or  come  into  question." 
C.  J.  Marshall,  in  The  Nereide  (181 5),  9  Cranch,  388,  427. 

Strictly  speaking,  it  is  a  belligerent  right  and  there  is  no  right  of  visit  apart  from 
that  of  search. 

The  only  exceptions  to  the  non-exercise  of  the  right  of  visitation  and  search  in 
time  of  peace  are  in  the  case  of  a  well-grounded  suspicion  of  piracy  (see  supra, 
§  2x5),  and  when  given  by  treaty  to  prevent  slave  trading  (see  supra,  §  2x6). 

*  But  Lord  Stowell  added  that "  the  right  must  unquestionably  be  exercised  with 
as  little  of  personal  harshness  and  of  vexation  as  possible.'' 
2L  513 
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517.  The  Mode  of  Exercising  of  this  Right. —  "  Subject  to 
any  espedai  treaty  stipulations/'  the  United  States  prescribed 
(in  1900)  the  following  mode  of  procedure,  "to  be  followed 
by  the  boarding  vessel,  whose  colors  must  be  displayed  at  the 
time  ": 

"  The  vessel  is  brought  to  by  firing  a  gun  with  blank  charge.  If 
this  is  not  sufficient  to  cause  her  to  Ue  to,  a  shot  is  fired  across 
the  bows,  and  in  case  of  flight  or  resistance  force  can  be  used  to 
compel  the  vessel  to  surrender. 

"  The  boarding  vessel  should  then  send  one  of  its  smaller  boats 
alongside,  with  an  officer  in  charge  wearing  side  arms,  to  conduct 
the  search.  Arms  may  be  carried  in  the  boat,  but  not  upon  the 
persons  of  the  men.  When  the  officer  goes  on  board  of  the 
vessel  he  may  be  accompanied  by  not  more  than  two  men, 
imarmed,  and  he  should  at  first  examine  the  vessel's  papers 
to  ascertain  her  nationality,  the  nature  of  her  cargo,  and  the 
ports  of  departure  and  destination.  If  the  papers  show  contra- 
band, an  offense  in  respect  of  blockade,  or  enemy  service,  the 
vessel  should  be  seized;  otherwise  she  should  be  released, 
unless  suspicious  circumstances  justify  a  further  search.  If 
the  vessel  be  released,  an  entry  in  the  log  book  to  that  effect 
should  be  made  by  the  boarding  officer."  * 

Other  restrictions  upon  the  right  of  visit  and  search  are :  (i)  it  is  limited  to  prop- 
erly commissioned  belligerent  cruisers;  (2)  it  is  restricted  in  its  application  to 
merchantmen ;  (3)  it  must  not  be  exercised  in  neutral  waters.  Captures  made  in 
neutral  territorial  waters  are  invalid.    Cf.  supra,  §  458. 

•  Art.  32  of  Stockton's  Naval  War  Code  (withdrawn  in  1904).  Cf.  Art.  130  of  the 
U.  S:  Instructions  to  Blockading  Vessels  and  Cruisers  issued  in  1898,  and  the  Draft 
Convention  suggested  in  1804  by  Secretary  Madison,  in  7  Moore,  Digest,  §  1200; 
Holland's  Manual  of  Prize  Law  (1888),  Nos.  195-230;  Arts.  51-73  of  the  Japanese 
Regulations  in  Takahashi,  App.  V,  784-786;  and  §§  10-22  of  the  Project  adopted 
by  the  Institute  of  Int.  Law  (1883  and  1887),  Tableau,  etc.,  197-200. 

The  authorities  seem  agreed  that  the  belligerent  warship  may  chase  imder  false 
colors,  but  must  not  fire  until  she  has  hoisted  her  national  flag. 

Many  treaties  still  stipulate  that  the  visiting  ship  shall  approach  the  vessel  about 
to  be  visited  no  nearer  than  a  cannon  shot,  but  this  rule  is  based  upon  earlier  treaties 
and  practices,  and  is  to-day  regarded  as  impracticable. 

The  ceremony  of  the  semonce  or  affirming  gun  is  customary,  but  not  obligat<»y. 
Hailing  by  signals  is  also  practiced. 

There  is  some  authority  and  practice  in  favor  of  the  view  that  the  nq>tain  of  the 
vessel  visited  may  be  sunmioned  to  send  or  present  his  ship's  papers  on  board  the 
visiting  vessel  for  purposes  of  examination,  but  this  is  expressly  forbidden  by 
Holland's  Manual,  No.  198,  and  §  12  of  the  Project  of  the  Institutes,  dted  above. 

On  the  PormaUHes  of  VisU  and  Search,  see  especially:   * Atherley- Jones, 
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In  case  '^  suspicious  drcumstances  justify  a  further  search,"  * 
**  care  must  be  taken  not  to  damage  the  vessel  or  the  cargo,  and 
jio  force  whatever  must  be  applied.  No  lock  must  be  forcibly 
broken  open  by  the  search  party,  but  the  master  is  to  be  required 
to  unlock  it.  .  .  .•  Search  being  completed,  everjrthing  has  to 
be  replaced  with  care."  • 

518.  Right  of  Capture.  —  "  Irrespective  of  the  character  of 
her  cargo,  or  her  purported  destination,  a  neutral  vessel  should 
be  seized  if  she  — 

"  (i)  Attempts  to  avoid  search  by  escape ;  ^  but  this  must 
be  clearly  evident. 

<:h.  6;  Bonfils  (Fauchille),  Nos.  1402-1407;  5  Calvo,  §§  2944-2945,  2955-2956; 
Duboc,  Le  droit  de  visiles  (1902),  passim;  Hall  (6th  ed.),  730-733 ;  2  Kleen,  §  193 ; 
^  Oppcmheim,  §§  418  ff. ;  Pereb,  §  54;  and  Taylor,  §§  687-688. 

*  According  to  §  19  of  the  Project  of  the  Institute  of  Int.  Law  (op.  cit,), "  there  is 
well-founded  suspicion  in  the  following  cases : 

"  (i)  When  the  vessel  stopped  was  not  brought  to  upon  the  invitation  of  the  war- 
ship. 

'*  (2)  When  it  has  resisted  visit  by  means  of  hiding-places  supposed  to  conceal 
papers  on  board  or  contraband  of  war. 

"  (3)  When  it  has  double,  false,  fraudulent  or  secret  pi^)ers,  in  case  its  papers  are 
insufficient,  or  if  it  has  no  papers. 

"  (4)  When  the  papers  have  been  thrown  into  the  sea  or  destroyed  in  some  man- 
ner, especially  if  these  acts  were  done  after  the  vessel  was  able  to  perceive  the  ap- 
proach of  the  warship. 

"  (5)  When  the  vessel  stopped  sails  under  a  flag." 

*  A  failure  to  comply  with  this  demand  would  be  construed  as  resistance  and  as 
justifying  seizure. 

*  2  Oppenheim,  §  421.    See  especially  Holland's  Manual,  Nos.  217-230. 

^  "Theory  and  practice  agree  that  mere  flight,  mere  attempt  on  the  part  of  a  neu- 
tral merchantman  to  escape  visitation,  does  not  in  itself  constitute  resistance." 
2  Oppenheim,  §  423. 

"A  belligerent  cruiser  encounters  a  merchant  and  summons  her  to  stop  in  order 
that  it  may  proceed  to  visit  and  search.  The  vessel  summoned  does  not  stop, 
but  tries  to  avoid  visit  and  search  by  flight.  The  cruiser  may  employ  force  to  stop 
her,  and  if  the  merchant  vessel  is  damaged  or  sunk,  she  has  no  right  to  complain, 
since  she  has  acted  contrary  to  all  obligation  imposed  upon  her  by  the  Law  of  Na- 
tions. If  the  vessel  is  stopped,  and  if  it  is  shown  that  it  was  only  in  order  to  escape 
the  inconvenience  of  visit  and  search  that  she  had  recourse  to  flight,  and  that  other- 
wise she  had  done  nothing  contrary  to  neutrality,  she  will  not  be  punished  for  her 
attempt.  If,  on  the  other  hand,  it  is  established  that  the  vessel  has  contraband  on 
board,  or  that  she  has  in  any  way  whatever  violated  her  neutral  obligations,  she 
will  suffer  the  consequences  of  her  infraction  of  neutrality,  but  she  will  not  undergo 
any  further  punishment  for  her  attempt  at  flight.  Some  thought,  on  the  contrary, 
that  the  ship  should  be  punished  for  an  obvious  attempt  at  flight  as  much  as  for 
forcible  resistance.  It  was  said  that  the  possibility  of  condemnation  of  the  escaping 
'vessel  would  lead  the  cruiser  to  spare  her  so  far  as  possible.    But  this  view  did  not 
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"  (2)  Resists  search  by  violence. 

**  (3)   Presents  fraudulent  papers. 

'^  (4)  Is  not  supplied  with  the  necessary  papers  to  establish 
the  objects  of  search. 

"  (s)  Destroys,  defaces,  or  conceals  papers."  • 

519.  Resistance  to  Visit  and  Search.  —  "  Forcible  resistance 
to  the  legitimate  exercise  of  the  right  of  stoppage,  visit  and 
search,  and  capture  involves  in  all  cases  the  condemnation  of 
the  vessel.  The  cargo  is  liable  to  the  same  treatment  which 
the  cargo  of  an  enemy  vessel  would  undergo.  Goods  belong- 
ing to  the  master  or  owner  of  the  vessel  are  regarded  as  enemy 
goods."  • 

prevail."    Report  to  the  London  Naval  Conference,  in  I1U.  Law  Topics  (1909), 
145 ;  or  Hig^ns,  608. 

*  Stockton's  Code^  op,  cU,,  Art.  33;  and  InsUrudions  to  U.  S.  Blockading  Vesads 
and  Cruisers  (1898),  Art.  14,  in  7  Moore,  Digestj  p.  485. 

"The  papers  generally  expected  to  be  on  board  a  vessel  axe : 

"i.  The  register.  2.  The  crew  and  passenger  list.  3.  The  log  book.  4.  A 
bill  of  health.  5.  The  manifest  of  cargo.  6.  A  charter  party  if  the  vessel  is 
chartered.    7.  Invoices  and  bills  of  lading."    Ibid, 

For  definitions  of  these  and  other  terms  and  the  requirements  on  this  head  of  the 
leading  maritime  nations,  see  Atherley- Jones,  Commerce  in  War,  345~352. 

Mere  deficiency  of  papers  does  not  arouse  the  same  degree  of  su^icion  as  ^x>lia- 
tion,  destruction,  defacement,  or  concealment  of  papers.  The  highest  suspicion  is 
aroused  by  false  or  double  papers.  Grave  suspicion  of  such  offenses  justifies  cxp- 
ture.  See  especially  Hall  (6th  ed.),  736-738;  2  Halleck  (3d  ed.),  270-272;  ^2 
Oppenheim,  §§  426-428;  Taylor,  §  690. 

'  D.  L.  (Declaration  of  London),  Art.  63.  Forcible  resistance  is  construed  as  an 
act  of  hostility  and  renders  the  vessel  liable  to  condemnation,  even  in  cases  where 
no  acts  contrary  to  neutrality  were  committed. 

The  cargo  is  assimilated  to  cargo  on  board  an  enemy  vessel.  "This  assimilaticHk 
involves  the  following  consequences :  the  neutral  vessel  which  has  resisted  becomes 
an  enemy  vessel,  the  goods  on  board  are  presumed  to  be  enemy  goods.  Neutrals 
who  are  interested  may  claim  their  property,  in  accordance  with  Article  3  of  the 
Declaration  of  Paris;  but  enemy  goods  will  be  condemned  because  the  rule  the  flag 
covers  the  goods  cannot  be  adduced,  as  the  captured  vessel  on  which  they  are  found  is 
considered  an  enemy.  It  will  be  noticed  that  the  right  to  claim  the  goods  is  recog- 
nized for  all  neutrals,  even  for  those  who  are  of  the  nationality  of  the  captured 
vessel ;  it  would  seem  to  be  excessive  to  make  such  persons  suffer  for  the  action  of 
the  master.  There  is,  however,  an  exception  as  regards  the  goods  belonging  to 
the  owner  of  the  vessel.  It  seems  natural  that  he  should  bear  the  consequences 
of  the  acts  of  his  agent.  His  property  on  board  the  vessel  is  therefore  treated  as 
enemy  goods.  A  foriiore  the  same  rule  applies  to  the  master."  Report,  dted 
above. 

''The  assimilation  of  the  prize  which  resists  capture  has  the  consequence  (i)  that 
it  may  be  sunk  by  the  captor,  subject  only  to  his  obligation  to  pay  compensa- 
tion to  any  innocent  neutral  who  proves  that  he  had  an  innocent  caigo  on  board. 
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520.  Convoy.  — "  Neutral  vessels  under  convoy  of  their 
national  flag  are  exempt  from  search.  The  commander  of  a 
convoy  gives,  in  writing,  at  the  request  of  the  commander  of 
a  belligerent  warship,  all  information  as  to  the  character  of  the 
vessels  and  their  cargoes,  which  could  be  obtained  by  visit  and 
search  (Art.  61)."  ^^ 

(2)  that  all  the  caigo  is  presumed  to  be  enemy  property,  and  (3)  that  any  enemy  goods 
on  board  are  confiscated.  Goods  belonging  to  the  master  or  owner  of  the  vessel  are 
also  confiscated ;  but  any  other  neutral  who  owns  part  of  the  caxgo  may  prove  the 
innocent  character  of  his  property  and  obtain  restitution  of  his  property,  or,  if  it 
has  been  destroyed,  compensation,  because  neutral  goods  on  enemy  vessds  are  free 
from  capture."    Bentwich,  The  Dec,  of  LondoHy  121. 

In  the  case  of  The  Fanny  (1815,  i  Dodson,  443),  Lord  StoweQ  condemned  neu- 
tral goods  found  on  board  an  armed  enemy  merchantman  on  the  ground  that  the 
shipper  might  have  intended  to  resist  visitation  and  search.  But  the  Supreme 
Court  of  the  United  States  maintained  the  opposite  view  in  the  case  of  The  Nereide 
(9  Cranch,  388,  and  Scott,  884),  decided  the  same  year  (1815).  Story  dissented 
from  the  opinion  of  the  majority  of  the  Court  as  expressed  by  C.  J.  Marshall.  The 
more  reasonable  view  expressed  by  Lord  Stowell  and  J.  Story  has  generally  been 
preferred  by  commentators,  and  would  probably  be  followed  by  the  International 
Prize  Court. 

^0  D.  L.,  61.  The  Report,  dted  above,  furnishes  the  foUowing  comments  upon 
this  article: 

"The  principle  laid  down  is  simple;  a  neutral  vessel  convoyed  by  a  warship  of 
her  own  nationality  is  exempt  from  visit  and  search.  The  reason  for  this  is  that 
the  commander  of  the  belligerent  cruiser  ought  to  find  in  the  assurances  of  the  com- 
mander of  the  convoy  the  guarantee  that  the  exercise  of  the  right  of  visit  and  search 
itself  would  afford ;  in  fact,  he  cannot  question  the  assiirances  given  by  the  official 
representative  of  a  neutral  Government,  without  failing  in  international  courtesy. 
If  neutral  Governments  allow  belligerents  to  visit  and  search  vessels  sailing  under 
their  flag,  it  is  because  they  do  not  wish  to  assume  the  responsibility  for  the  super- 
vision of  such  vessels,  and  therefore  allow  belligerents  to  protect  themselves.  The 
situation  changes  when  a  neutral  Government  consents  to  assume  that  responsi- 
bility ;  the  right  of  visit  and  search  has  no  longer  the  same  ground. 

''But  it  follows  from  the  explanation  of  the  rule  given  respecting  convoy  that  the 
neutral  Government  undertakes  to  give  the  belligerents  every  guarantee  that  the 
vesseb  convoyed  shall  not  take  advantage  of  the  protection  which  is  accorded  to 
them  in  order  to  do  anything  contrary  to  neutrality,  for  example,  to  carry  contra- 
band of  war,  to  render  unneutral  service  to  the  belligerent,  to  attempt  to  violate 
blockade.  There  is  need,  therefore,  of  a  genuine  supervision  to  be  exercised  from 
the  outset  over  the  vessels  about  to  be  convoyed,  and  that  supervision  should  be 
continued  throughout  the  voyage.  The  Government  must  act  with  vigilance  so 
as  to  prevent  all  abuse  of  convoy,  and  will  give  to  this  end  precise  instructions  to 
the  officer  placed  in  oonunand  of  a  convoy. 

*  *A  belligerent  cruiser  encounters  a  convoy ;  she  communicates  with  the  comman- 
der of  the  convoy,  who  should,  at  her  request,  give  in  writing  all  relevant  information 
respecting  the  vessels  under  his  protection.  A  written  declaration  is  required, 
because  it  prevents  all  ambiguities  and  misunderstandings,  and  because  it  binds 
more  fully  the  responsibility  of  the  commander.    This  declaration  has  for  its  aims 
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''  If  the  commander  of  the  belligerent  warship  has  reason 
to  suspect  that  the  confidence  of  the  commander  of  the  convoy 
has  been  abused,  he  communicates  his  suspicions  to  him.  In 
such  a  case  it  is  for  the  commander  of  the  convoy  alone  to  con- 
duct an  investigation.  He  must  record  the  result  of  such  in- 
vestigation in  a  rei>ort,  of  which  a  copy  is  furnished  to  the 
officer  of  the  warship.  If,  in  the  opinion  of  the  commander 
of  the  convoy,  the  facts  thus  stated  justify  the  capture  of  one 
or  more  vessels,  the  protection  of  the  convoy  must  be  with- 
drawn from  such  vessels  (Art.  62)."  " 

to  make  visit  and  search  unnecessary  by  the  mere  £act  that  this  would  afford  to  the 
cruiser  the  information  which  the  visit  and  search  would  have  supplied." 

u  D.  L.y  62.  " Usually  the  commander  of  the  cruiser  will  accept  the  dedaratioa 
which  the  commander  of  the  convoy  will  have  given  to  him,  but  he  may  have  serious 
grounds  for  believing  that  the  confidence  of  the  oxnmander  has  been  betrayed,  that 
a  convoyed  ship  of  which  the  papers  are  apparently  regular  and  exhibit  nothing  sus- 
picious is,  in  fact,  carrjring  contraband  cleverly  concealed.  The  cruiser  may  com- 
municate her  suspicions  to  the  commander  of  the  convoy.  An  investigation 
may  be  considered  necessary.  It  is  made  by  the  commander  of  the  convoy;  it 
is  he  alone  who  exercises  authority  over  the  vessels  placed  under  his  protection. 
It  appeared,  nevertheless,  that  much  difficulty  might  be  avoided  if  the  belligerent 
were  allowed  to  be  present  at  this  investigation ;  otherwise  he  might  still  su^Mct, 
if  not  the  good  faith,  at  least  the  vigilance  and  perspicacity  of  the  one  who  makes 
the  search.  But  it  was  not  thought  that  an  obligation  to  allow  the  officer  of  the 
cruiser  to  be  present  should  be  imposed  upon  the  commander  of  the  convoy.  He 
will  act  as  he  judges  best ;  if  he  agrees  to  ^e  presence  of  an  officer  of  the  cruiser,  it 
will  be  as  an  act  of  courtesy  or  good  policy.  He  must  in  every  case  make  a  report 
of  the  investigation  and  give  a  copy  to  the  officer  of  the  cruiser. 

*' Differences  may  arise  between  the  two  officers,  particularly  in  regard  to  condi- 
tional contraband.  The  character  of  a  port  to  which  grain  is  destined  may  be  dis- 
puted. Is  it  an  ordinary  commercial  port  ?  Is  it  a  port  which  serves  as  a  base 
of  supplies  for  the  armed  forces  ?  The  situation  which  arises  out  of  the  fact  of  the 
convoy  must  in  such  a  case  prevail.  The  officer  of  the  cruiser  can  do  no  more  than 
make  his  protest,  and  the  difficulty  will  be  settled  through  the  diplomatic  channd. 

''The  situation  is  altogether  different  if  a  convoyed  vessel  is  found  beyond  the 
possibility  of  dispute  to  be  carrying  contraband.  The  vessel  has  no  longer  a  right 
to  protection,  since  the  condition  upon  which  such  protection  depends  has  not  been 
fulfilled.  She  has  deceived  her  own  Government,  and  has  tried  to  deceive  the  bellig- 
erent. She  must  therefore  be  treated  as  a  neutral  merchant  vessel  which,  in  the 
ordinary  way,  encounters  a  belligerent  cruiser  and  is  visited  and  searched  by  ber. 
She  cannot  complain  at  being  treated  thus  rigorously,  since  there  b  in  her  case  an 
aggravation  of  the  offense,  conunitted  by  a  carrier  of  contraband."  Report,  op. 
cit.j  in  Int,  Law  Topics  (1909),  138-142 ;  or  Higgins,  606-60S. 

''Neutral  vessels  seeking  to  break  blockade  enjoy  no  immunity  by  reason  of  cxm- 
voy,  if  after  notice  to  the  convoying  ship,  they  come  within  the  sphere  of  operations 
of  the  blockading  force."     Bentwich,  The  Dec.  of  London  (191 1),  118. 

Articles  61-62  of  the  Declaration  of  London  probably  furnish  a  happy  ending  and 
final  solution  of  a  long-standing  controversy.    Continental  jurists  and  intematioaal 
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521.  Prizes  sent  in  for  Adjudication.  —  In  case  there  is  evi- 
dence or  serious  ground  for  suspicion  of  carriage  of  contraband, 
breach  of  blockade,  unneutral  service,  or  of  the  commission  of 
any  of  the  acts  enumerated  in  §  518,  the  captured  neutral  prize 
should  be  conducted  to  a  j)ort  where  a  Prize  Court  is  in  session 
for  the  purposes  of  adjudication.^ 

"  Prizes  should  be  sent  in  for  adjudication,  \mless  otherwise 
directed,  to  the  nearest  suitable  j)ort,  within  the  territory  of 
the  United  States,  in  which  a  Prize  Court  may  take  action. 

"  The  prize  should  be  delivered  to  the  court  as  nearly  as 
possible  in  the  condition  in  which  she  was  at  the  time  of  seizure ; 
and  to  this  end  her  papers  should  be  carefully  sealed  at  the  time 
of  seizure,  and  kept  in  the  custody  of  the  prize  master. 

"  All  witnesses  whose  testimony  is  necessary  to  the  adjudica- 
tion of  the  prize  should  be  detained  and  sent  in  with  her,  and  if 
circumstances  permit,  it  is  preferable  that  the  officer  making  the 
search  should  act  as  prize  master."  ^' 

practice  generally  favored  exemption  from  search  of  neutral  merchantmen  under 
warships  of  their  own  nationality.  And  the  United  States  has  usually  followed 
the  Continental  practice,  though  her  jurists  and  publicists  have  almost  uniformly 
opposed  it.  In  recent  times  Great  Britain  remained  practically  the  sole  cham- 
pion of  the  opposition  to  the  Right  of  Convoy,  though  in  practice,  as  pointed  out  by 
Lord  Grey,  the  British  doctrine  was  waived  in  1854  and  has  not  been  enforced  in  any 
recent  war.  Pari.  Blue  Book,  Misc.,  No.  4  (1909) ,  p.  25.  The  leading  case  was  that 
of  The  Maria  (1799),  i  C.  Rob.  340,  and  Scott,  858. 

Belligerent  or  enemy  convoy  constitutes  constructive  resistance  and  entails 
condemnation  and  confiscation.  See  The  Schooner  Nancy  (1892),  27  Ct.  CI.  99, 
and  Scott,  861 ;  The  Brig  Sea  Nymph  (1901),  36  Ct.  CI.  369,  and  Scott,  869;  and 
the  dissenting  opinion  of  J.  Story,  in  The  Nereide,  9  Cranch,  388,  445,  4S3~454- 

On  Convoy,  see  especially :  Atherley- Jones,  322-328,  331-337 ;  *  Bentwich,  The 
Dec.  of  London,  ch.  7 ;  *  Bonfils  (Fauchille),  Nos.  1597-1605 ;  5  Calvo,  §5  2969  S. ; 
Dana,  note  242  to  Wheaton;  *Dupuis  (1899  and  1911),  ch.  9;  *Hall,  Pt.  IV,  ch. 
10;  2  Halleck  (3d  ed.),  260-268;  Heflfter,  §  170;  Hershey,  note  on  pp.  150-151; 
3  Hautefeuille,  Tit.  XI,  ch.  3 ;  *  2  Kleen,  346-390 ;  Lawrence  (3d  ed.),  §  268 ;  Ibid. 
(4th  ed.),  §  245 ;  *  7  Moore,  Digest,  §§  1 204-1 205 ;  Ortolan,  liv.  III,  ch.  7 ;  Perels, 
§  56;  3  Phillimore,  §  338;  Taylor,  §  693;  2  Westlake,  259-261;  Wheaton,  §§  525 
ff.;  Woolsey,  ||  209-211. 

^  C/.  supra,  §  436,  on  the  capture  of  enemy  vessels.  On  the  treatment  of 
officers  and  crew,  see  supra,  §  414. 

»  Stockton's  (U.  S.)  Naval  War  Code,  Arts.  46-48-  Cf.  the  U.  S.  Instructions 
to  Blockading  Vessels  and  Cruisers  issued  in  1898,  and  §§  4615-461 7  of  the  Revised 
Statutes  of  1878,  in  7  Moore,  Digest,  §  121 2,  pp.  514-515;  Holland's  Manual  of 
(British)  Prize  Law  (1888),  Nos.  231-314;  §§  45-^2  of  the  Project  adopted  by  the 
Institute  of  Int.  Law,  in  Tableau,  etc.,  204-208;  and  ch.  8,  Arts.  74-97»  of  the 
Japanese  Regulations  (1904),  in  Takahashi,  786-788. 
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522.  Destruction  of  Neutral  Prizes. —  ^'A  captured  neutral 
vessel  is  not  to  be  destroyed  by  the  captor,  but  must  be  taken 
into  such  {>ort  as  is  proper  in  order  to  determine  there  the  rights 
respecting  the  validity  of  the  capture  (Art.  48)."  " 

'^  As  an  exception,  a  neutral  vessel  captured  by  a  belligerent 
ship,  and  which  would  be  liable  to  condemnation,  may  be  de- 
stroyed if  the  observance  of  Article  48  would  involve  danger  to 
the  warship,  or  to  the  success  of  the  operations  in  which  she  is 
engaged  at  the  time  (Art.  49)."  " 

"  Before  the  destruction,  the  persons  on  board  must  be  placed 
in  safety,  and  all  the  ship's  papers  and  other  documents  which 
the  parties  interested  consider  relevant  for  the  decision  as  to  the 
validity  of  the  capture  must  be  taken  on  board  the  warship 
(Art.  so)."  " 

'^A  captor  who  has  destroyed  a  neutral  vessel  must,  as  a 
condition  precedent  to  any  decision  u{>on  the  validity  of  the 
capture,  establish  in  fact  that  he  only  acted  in  the  face  of  an 
exceptional  necessity  such  as  is  contemplated  in  Article  49. 
If  he  fails  to  do  this,  he  must  compensate  the  parties  interested 

^*  D.  L.,  48.  ''The  general  principle  is  very  simple.  A  captured  neutral  vessd 
may  not  be  destroyed  by  the  captor ;  that  may  be  admitted  by  every  one,  what- 
ever view  is  taken  as  to  the  effect  produced  by  the  capture.  The  vessel  must  be 
taken  into  a  port  for  the  determination  there  as  to  the  validity  of  the  prize.  A 
prize  crew  will  or  will  not  be  put  on  board,  according  to  circumstances.*^  Report 
on  the  Dec.  of  London,  in  IrU,  Law  Topics  (1909),  113;  or  Higgins,  598. 

For  the  conditions  justifying  the  admission  of  prizes  into  neutral  ports,  see  13 
H.  C,  Arts.  21-23,  supra,  §  473. 

^*  D.  L.,  49.  ''The  first  condition  necessary  in  order  to  justify  the  destruction  of 
the  captured  vessel  is  that  she  should  be  liable  to  condemnation  upon  the  facts  of  the 
case.  If  the  captor  cannot  even  hope  to  obtain  the  condemnation  of  the  vessel, 
how  can  he  lay  claim  to  destroy  her? 

"The  second  condition  is  that  the  observance  of  the  general  principle  would 
naturally  involve  danger  to  the  safety  of  the  warship  or  to  the  success  of  the  opera- 
tions in  which  she  is  engaged  at  the  time.  This  is  the  regulation  on  which  agceemeot 
was  reached  after  various  tentative  propositions.  It  was  understood  that  the  phrase 
comprotneUre  la  sicuriti  was  synonymous  with  meUre  en  danger  le  namre,  and  mi^^ 
be  translated  into  English  by  involve  danger.  It  is,  of  course,  the  situation  at  the 
moment  when  the  destruction  takes  place  which  must  be  considered  in  order  to 
decide  whether  the  conditions  are  or  are  not  fulfilled.  A  danger  which  did  not  exist 
at  the  actual  moment  of  the  capture  may  have  appeared  some  time  afterwards." 
Report,  dted  above. 

^*  D.  L.,  50.  "This  provision  lays  down  the  precautions  to  be  taken  in  the 
interests  of  the  persons  (on  board)  and  of  the  administration  of  justice." 
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without  examination  as  to  whether  the  capture  was  valid  or 
not  (Art.  si)/'  " 

''If  the  capture  of  a  neutral  vessel,  of  which  the  destruction 
has  been  justified,  is  subsequently  held  to  be  invalid,  the  captor 
must  compensate  those  interested,  in  place  of  the  restitution  to 
which  they  would  have  been  entitled  (Art.  52)." 

"  If  neutral  goods  which  were  not  liable  to  condemnation  have 
been  destroyed  with  the  vessel,  the  owner  of  such  goods  is  en- 
titled to  compensation  (Art.  53)."" 

''The  captor  has  the  right  to  require  the  handing  over,  or 
to  proceed  himself  to  the  destruction,  of  any  goods  liable  to 
condemnation  found  on  board  a  vessel  which  is  not  herself  liable 
to  condemnation,  provided  that  the  circumstances  are  such  as 
would,  according  to  Article  49,  justify  the  destruction  of  a 
vessel  liable  to  condemnation.  The  captor  must  enter  the  goods 
delivered  or  destroyed  in  the  log  book  of  the  vessel  stopped,  and 

^'  D.  L.,  51.  ''This  provisioa  gives  a  guarantee  against  the  arbitrary  destruc- 
tion of  prizes  by  establishing  a  real  responsibility  of  the  captor  who  has  carried  out 
the  destruction.  Before  any  decision  respecting  the  validity  of  the  prize  is  given, 
the  captor  must  actually  prove  that  he  was  really  in  such  an  exceptional  situation 
as  was  specified.  This  must  be  proved  in  proceedings  to  which  the  neutral  is  a  party 
who,  if  not  satisfied  with  the  decision  of  the  National  Prize  Court,  may  take  his 
case  before  the  International  Court.  This  proof  is,  therefore,  a  condition  precedent 
which  the  captor  must  fulfil.  If  he  does  not  do  this,  he  must  compensate  those 
interested  in  the  vessel  and  the  cargo,  without  any  investigation  as  to  whether  the 
captiure  was  valid  or  not.  In  this  way  a  positive  sanction  is  provided  in  respect  to 
the  obligation  not  to  destroy  a  prize  except  in  the  cases  specified ;  this  sanction  is  a 
fine  inflicted  on  the  captor.  If,  on  the  other  hand,  this  proof  is  given,  the  prize 
procedure  foUows  the  usual  course ;  if  the  prize  is  declared  valid,  no  compensation 
is  due;  if  it  is  declared  void,  those  interested  have  a  right  to  be  compensated. 
Resort  to  the  International  Court  can  be  had  only  after  the  decision  of  the  prize 
court  has  been  rendered  on  the  whole  matter,  and  not  immediately  after  the  prelim- 
inary question  has  been  decided."    Report,  op.  cU. 

^*  D.  L.,  52-55.  Suppose  a  vessel  which  has  been  destroyed  carried  neutral 
goods  not  liable  to  condemnation :  the  owner  of  such  goods  has,  in  every  case,  a 
right  to  compensation,  that  is  to  say,  without  having  to  distinguish  as  to  whether 
the  destruction  was  or  was  not  justified.  This  is  equitable  and  is  a  further  guar- 
antee against  arbitrary  destruction."    Report,  died  above. 

''As  regards  innocent  neutral  goods  sunk  with  enemy  prizes,  the  Declaration 
does  not  strictly  apply.  .  .  .  The  full  recognition,  however,  in  the  Declaration 
of  the  right  of  the  owner  to  recover  compensation,  when  his  innocent  goods  are 
sunk  with  a  neutral  prize,  must  strengthen  the  argument  of  those  who  hold  that  he 
should  be  entitled  to  compensation  whenever  a  belligerent  interferes  with  his 
innocent  trade.  It  is  likely  that  the  International  Prize  Court  would  find  in  the 
neutral's  favor  if  the  point  were  brought  before  them."    Bentwich,  op,  cU.,  100. 
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must  obtain  from  the  master  duly  certified  copies  of  all  relevant 
papers.  When  the  goods  have  been  handed  over  or  destroyed, 
and  the  formalities  carried  out,  the  master  must  be  allowed  to 
continue  his  voyage. 

"  The  provisions  of  Articles  51  and  52  respecting  the  obligations 
of  a  captor  who  has  destroyed  a  neutral  vessel  are  applicable 
(Art.  54)." '' 

^'  D.  L.,  54.  Cf.  D.  L.,  44,  suprdj  §  512.  The  Report,  dted  above,  furnishes 
the  following  comment  upon  this  Article,  which  introduces  an  innovation  into 
international  practice : 

"  A  cruiser  encounters  a  neutral  merchant  vessel  carrying  contraband  in  a  prc^x>r- 
tion  less  than  that  specified  in  Article  40.  [Cf,  supra^  §  510.]  The  captain  of  the 
cruiser  may  put  a  prize  crew  on  board  the  vessel  and  take  her  into  port  for  adjudica- 
tion. He  may,  in  conformity  with  the  provisions  of  Article  44,  accept  the  ddivery 
of  the  contraband  which  is  offered  to  him  by  the  vessel  stopped.  But  what  is  to 
happen  if  neither  of  these  solutions  is  reached?  The  vessel  stopped  does  not 
offer  to  deliver  the  contraband,  and  the  cruiser  is  not  in  a  position  to  take  the 
vessel  into  one  of  her  ports.  Is  the  cruiser  obliged  to  let  the  neutral  vessel  go  with 
the  contraband  on  board  ?  This  has  seemed  excessive,  at  least  in  certain  excep- 
tional drciunstances.  These  are  in  fact  the  same  whidi  would  have  justified  the 
destruction  of  the  vessel,  if  she  had  been  liable  to  condemnation.  In  such  a  case 
the  cruiser  may  require  the  delivery  or  proceed  to  the  destruction  of  the  goods 
liable  to  condemnation.  The  reasons  which  warrant  the  destruction  of  the  vessd 
would  justify  the  destruction  of  the  contraband  goods,  the  more  so  as  the  considera- 
tions of  humanity  which  may  be  invoked  in  case  of  the  destruction  of  a  vessel  do 
not  apply  here.  Against  an  arbitrary  demand  by  the  cruiser  there  are  the  same 
guarantees  as  those  which  made  it  possible  to  recognize  the  right  to  destroy  the 
vessel.  The  captor  must,  as  a  condition  precedent,  prove  that  he  found  himself 
in  the  exceptional  drcimistances  specified;  failing  this,  he  is  penalized  to  the 
value  of  the  goods  delivered  or  destroyed,  without  investigation  as  to  whether  they 
were  or  were  not  contraband. 

''The  Article  prescribes  certain  formalities  which  are  necessary  to  establish  the 
facts  of  the  case  and  to  enable  the  prize  court  to  adjudicate. 

"Of  course  when  once  the  goods  have  been  delivered  or  destroyed,  and  the 
formalities  carried  out,  the  vessel  which  has  been  stopped  must  be  left  free  to 
continue  her  voyage." 

Prior  to  the  adoption  of  the  above  rules  on  the  "  Destruction  of  Neutral  Prizes" 
by  the  London  Naval  Conference  of  1909,  there  had  been  much  disagreement  aoxing 
the  authorities  and  in  international  practice  on  this  subject.  The  Second  Hague 
Peace  Conference  of  1907  had  vainly  attempted  a  solution  of  the  problem.  The 
solution  effected  by  the  Ix>ndon  Conference  s^pears  to  be  as  satisfactory  as  could 
be  expected  under  the  circiunstances. 

On  the  Destruction  of  Neutral  Prizes,  see :  *  Athericy- Jones,  531-538;  *  Barclay, 
Problems,  etc.,  99-102 ;  Bonfils  (Fauchille),  No.  1415 ;  5  Calvo,  §§  3019, 3028-3034; 
Dana,  note  186  to  Wheaton,  p.  485 ;  *  Dupuis  (1899  and  1901),  Nos.  261-268  anid 
206-217  respectively;  3  Fiore,  No.  1655;  Hall  (6th  ed.),  739;  ♦Hershey  (for 
Russo-Japanese  War,  especially  case  of  The  Knight  Commander),  156-159;  *  Hol- 
land's Prise  Law  (for  British  practice),  No.  303;  Ibid.,  Neutral  Duties,  etc,  in 
2  Proceedings  of  the  British  Academy  (1905),  12-13;  Ibid.,  in  War  and  NeuirMy, 
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523.  National  Prize  Courts.  —  National  Prize  G>urts  are 
municipal  tribunals  set  by  belligerent  States  for  the  purposes 
of  adjudicating  u{>on  captured  or  destroyed  prizes.*'  They  are 
supposed  to  administer  International  Law,  and  usually  make  an 
honest  effort  to  do  so ;  but  in  case  the  rules  laid  down  by  superior 
legislative  or  administrative  authority  conflict  with  the  L^w  of 
Nations,  they  are  bound  by  municipal  rather  than  by  Inter- 
national Law.^* 

524.  Their  Jurisdiction.  —  "  The  jurisdiction  of  prize  courts 
extends  over  all  captures  made  in  war  by  their  country's  cruisers, 
over  all  captures  made  on  land  by  a  naval  force  acting  alone  or 
in  conjunction  with  military  forces,  and  over  seizures  made 
afloat  by  the  joint  operation  of  land  and  sea  forces.  It  also 
includes  all  recaptures,  ransoms,  and  ransom  bills,  and  all  in- 
cidental questions  growing  out  of  the  circumstances  of  capture 
such  as  freights  and  damages.  And  when  it  was  customary 
for  States  to  make  seizures  afloat  in  anticipation  of  war,  the 
cases  that  arose  therefrom  were  taken  before  the  prize  courts. 
Speaking  generally,  we  may  lay  down  the  proposition  that  the 
courts  of  neutrals  have  no  jurisdiction  over  the  captures  of 
belligerents."  ^ 

140-150;  Int.  Law  SUuaiians  (1905),  62-76;  2  Kleen,  529-554;  Lawrence,  Prin- 
ciples (aded.))  §  215;  Ihid.f  (4th  ed.),  191;  *Ibid.,  War  and  NeuiralUy,  250  ff.; 
3  F.  de  Martens,  126,  p.  298;  ^7  Moore,  Digest^  §  121 2;  2  Oppenheim,  §  431; 
Pereb,  §  55,  p.  344;  2  Rivier,  350;  i  Scott  (for  Hague  Conference),  725-730; 
Smith  and  Sibley  (for  Russo-Japanese  War),  ch.  12 ;  Takahashi,  Cases  an  Int,  Law 
during  the  China-Japanese  War  (for  the  case  of  the  Kawsking),  26-31,  46-47 ;  *  Ibid., 
Int.  Law  during  the  Russo-Japanese  War,  310-336;  Taylor,  §  691;  *  2  Westlake, 
318-321 ;  *  Wilson,  §§  131  and  185. 

Cy.  Destruction  of  Enemy  Prises,  supra,  §  438. 

^  They  may  not  be  set  up  in  neutral  territory.    C/.  supra,  §  460. 

^  There  is  some  good  authority  to  the  contrary  {e.g.  2  Halleck,  3d  ed.,  411-412), 
but  such  a  view  would  be  anarchical  in  its  effects  if  put  into  practice.  The  insti- 
tution of  the  International  Prize  Court  will  doubtless  result  in  a  more  internation- 
alized body  of  prize  court  jurisprudence. 

**  Lawrence,  Principles  (4th  ed.),  §  189.  Lawrence  adds:  ''But  to  this  rule 
there  are  exceptions.  Jurisdiction  exists  and  can  be  exercised  when  the  capture  is 
made  within  the  territorial  limits  of  the  neutral  State,  or  when  a  vessel,  originally 
equipped  for  war  within  neutral  jurisdiction,  or  afterwards  made  efficient  by  an 
augmentation  of  warlike  force  therein,  takes  a  prize  at  sea  and  brings  it  within  the 
waters  of  the  injured  neutral  during  the  voyage  in  which  the  illegal  equipment  or 
augmentation  took  place.  In  both  cases  neutral  sovereignty  is  violated  by  one 
belligerent,  and  in  consequence  the  neutral  is  exposed  to  claims  and  remonstrances 
from  the  other.    Jurisdiction  is  therefore  conferred  upon  it  for  its  own  protection, 
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525.  The  Intemattonal  Prize  Court.  —  As  a  remedy  for  the 
imperfections  of  the  system  of  National  Prize  Courts,  die  Hague 
Conference  of  1907  agreed  u{>on  the  following  provisions  for 
establishment  of  an  International  Prize  Court : 

"  When  neutral  or  enemy  property  is  involved,  the  validity 
of  the  capture  of  a  merchant  ship  or  its  cargo  is  decided  before  a 
Prize  Court  in  accordance  with  the  present  Convention  (Art. 

''  Jurisdiction  in  matters  of  prize  is  exercised  in  the  first 
instance  by  the  Prize  Courts  of  the  belligerent  captor. 

"  The  judgments  of  these  Courts  are  pronounced  in  public  or 
are  officially  notified  to  the  parties  concerned  who  are  neutrals 
or  enemies  (Art.  2)." 

526.  Right  of  Appeal.  —  '^  The  judgments  of  National  Prize 
Courts  may  be  brought  before  the  International  Prize  Court : 

**  (i)  When  the  judgment  of  the  National  Prize  Courts  affects 
the  property  of  a  neutral  Power  or  individual ; 

"  (2)  When  the  judgment  affects  enemy  property  and  relates 
to 

**  (a)   Cargo  on  board  a  neutral  ship ; 

''  (b)  An  enemy  ship  captured  in  the  territorial  waters  of  a 

and  in  oider  that  it  may  insist  upon  the  restoration  of  the  property  unlawfuUy 
taken."    See  case  of  the  SanUssima  Trinidad  (Soott's  Cases ,  701-705). 

Adjudication  in  a  national  prize  court  is  usually  rather  in  the  nature  of  an  in- 
quest upon  property  than  of  an  issue  between  parties  as  in  ordinary  trials.  The 
inquest  begins  with  an  inquiry  by  the  Government  of  the  captors  into  the  facts. 
This  involves  an  examination  by  the  court  of  the  vessel  and  its  cargo,  the  ship's 
papers,  and  the  persons  on  board.  The  parties  litigant  do  not  themselves  appear 
at  this  stage  of  the  inquest.  Then  follow  arguments  by  counsel.  The  burden  ol 
proof  lies  on  the  claimants,  f  .e.  there  is  a  presumption  in  favor  of  the  aqptors.  If 
the  evidence  in  preparatory^  i.e.  the  evidence  thus  far  discovered,  is  sufficient  for 
condenmation,  the  court  gives  its  decision  accordingly.  If  this  evidence  is  insuffi- 
cient, the  court  may  call  for  further  proof,  i,e,  proof  beyond  the  vessel,  caigo, 
papers,  and  persona  on  board.  The  proceedings  now  assume  more  closely  the 
form  of  a  trial  between  litigants,  though  there  are,  strictly  speaking,  no  pleadings. 

On  Prize  Court  Procedure,  see  especially:  Bulmerinoq,  m  11  R,  D.  I.  (1879), 
passim;  De  Boeck,  Nos.  363-380,  769-790;  *  Dana,  note  186  to  Wheaton,  480  £F.; 
Lawrence  (3d  ed.),  §  214 ;  7  Moore,  Digest,  §§  1232  ff. ;  3  Phillimore,  §  481 ;  Story, 
Notes  on,  etc.  (1854) ;  3  Wharton,  §  330. 

**  12  H.  C.  (1907),  I.  "The  general  principle  that  every  case  of  prize  sfaaQ  be 
decided  by  the  National  Prize  Court  of  the  captor,  whether  neutral  or  enemy 
property  is  concerned,  is  laid  down  by  Article  i .  Any  questions  affecting  a  beltiger- 
ent's  treatment  of  his  own  subjects  for  such  matters  as  trading  with  the  enemy  are 
excluded  from  this  Convention."    Higgins,  436. 
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neutral  Power,  when  that  Power  has  not  made  the  capture  the 
subject  of  a  diplomatic  claim ;  ^ 

''  (c)  A  claim  based  upon  the  allegation  that  the  seizure  has 
been  effected  in  violation,  either  of  the  provisions  of  a  convention 
in  force  between  belligerent  Powers,  or  of  an  enactment  issued  by 
the  belligerent  captor. 

'^  The  appeal  against  the  judgment  of  the  National  Courts 
can  be  based  on  the  ground  that  the  judgment  was  wrong  either 
in  fact  or  law  (Art.  3)."  * 

''  An  appeal  may  be  brought : 

"  (i)  By  a  neutral  Power,  if  the  judgment  of  the  National 
Courts  injuriously  affects  its  property  or  the  property  of  its 
nationals  (Article  3,  (i)),  or  if  the  capture  of  an  enemy  vessel  is 
alleged  to  have  taken  place  in  the  territorial  waters  of  that 
Power  (Article  3)  (2),  (b) ; 

'^  (2)  By  a  neutral  individual,  if  the  judgment  of  the  National 
Courts  injuriously  affects  his  property  (Article  3,  (i)),  subject, 
however,  to  the  reservation  that  the  Power  to  which  he  belongs 
may  forbid  him  to  bring  the  case  before  the  Court,  or  may 
itself  undertake  the  proceedings  in  his  place ; 

"  (3)  By  an  individual  subject  or  citizen  of  an  enemy  Power, 
if  the  judgment  by  the  National  Courts  injuriously  affects  his 
property  in  the  cases  referred  to  in  Article  3,  (2),  except  that 
mentioned  in  paragraph  (b)  (Art.  4)."  ** 

"  When  in  accordance  with  the  above  Article  3,  the  Interna- 
tional Court  has  jurisdiction,  the  National  Courts  cannot  deal 
with  a  case  in  more  than  two  instances.    The  mimidpal  law  of 

•*  Cf.  13  H.  C  (1907),  3,  supra,  §  459. 

^  12  H.  C,  3.  It  thus  appears  that  the  right  of  t^peal  where  neutral  property 
is  involved  is  unlimited,  whereas  belligerents  can  only  appeal  in  these  special  cases. 

**  1 2  H.  C,  4.  "  Individuals  may  appeal,  but  a  neutral  Government  may  in  some 
cases  think  it  necessary  to  intervene  to  protect  the  interests  of  a  subject,  or  even  to 
prevent  him  from  appealing.  The  Court  itself  is  judge  of  its  own  competence  as 
to  matters  coming  before  it  under  the  Convention."    Higgins,  437. 

*'An  appeal  may  also  be  brought  on  the  same  conditions  as  in  the  preceding 
Article,  by  persons  belonging  either  to  neutral  States  or  to  the  enemy,  deriving 
their  rights  from  and  entitled  to  represent  an  individual  qualified  to  appeal,  when 
they  have  taken  part  in  the  proceedings  before  the  National  Court.  Persons  so 
entitled  may  appeal  separately  to  the  extent  of  their  interest. 

**The  same  rule  applies  in  the  case  of  persons  belonging  either  to  neutral  States 
or  to  the  enemy,  who  derive  their  rights  from  and  are  entitled  to  represent  a  neutral 
Power  whose  property  was  the  subject  of  the  decision  (Art.  5  of  12  H.  C.)." 
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the  belligerent  captor  shall  decide  whether  the  case  may  be 
brought  before  the  International  Court  after  judgment  has  been 
given  in  the  first  instance  or  only  after  an  appeal. 

"  If  the  National  Courts  fail  to  give  final  judgment  within  two 
years  from  the  date  of  capture,  the  cause  may  be  carried  direct 
to  the  International  Court  (Art.  6)."  ^ 

527.  The  Law  to  be  Administered.  —  ''If  the  question  of 
law  to  be  decided  is  covered  by  a  treaty  in  force  between  the 
belligerent  captor  and  a  Power  which  is  itself ,  or  whose  national 
is,  a  party  to  the  proceedings,  the  Court  is  governed  by  the 
provisions  of  the  said  treaty. 

''  In  the  absence  of  such  provisions,  the  Court  shall  apply  the 
rules  of  International  Law.  If  no  generally  recognized  rule 
exists,  the  Court  shall  give  judgment  in  accordance  with  the 
general  principles  of  justice  and  equity. 

"  The  above  provisions  apply  equally  to  questions  relating 
to  the  order  and  mode  of  proof. 

"  If,  in  accordance  with  Article  3,  (2)  (^),  the  ground  of  ap- 
peal is  the  violation  of  an  enactment  issued  by  the  belligerent 
captor,  the  Court  will  enforce  such  enactment. 

^  1 2  H.  C,  6.  C/.  Art.  8  infra.  In  order  to  overcome  certain  so-caUed  oonsdta- 
tional  objections  to  permitting  direct  appeal  from  decisions  of  our  Supreme  Court, 
the  United  States  secured  in  1901  the  adoption  of  two  additional  Articles  to  the 
Convention  for  the  Establishment  of  an  International  Prize  Court,  whidi  may  be 
regarded  as  an  amendment  to  Articles  5,  6,  and  8  of  12  H.  C. 

"Art.  I.  The  Powers  signatory  or  adhering  to  the  Hague  Convention  of 
October  18, 1907,  relative  to  the  establishment  of  an  International  Court  of  Prize, 
which  are  prevented  by  difficulties  of  a  constitutional  nature  from  accepting  the 
said  Convention  in  its  present  form,  have  the  right  to  declare  in  the  instrument 
of  ratification  or  adherence  that  in  prize  cases,  whereof  their  national  courts  have 
jurisdiction,  recourse  to  the  International  Prize  Court  can  only  be  ezerdsed  against 
them  in  the  form  of  an  action  in  damages  for  the  injuiy  caused  by  the  capture. 

''Art.  2.  In  the  ca.se  of  recourse  to  the  International  Prize  Court,  in  the  form 
of  an  action  for  damages,  Article  8  of  the  Convention  is  not  applicable;  it  is  not  for 
the  Court  to  pass  upon  the  validity  or  the  nullity  of  the  capture,  nor  to  reverse  or 
affirm  the  decision  of  the  national  tribunals. 

"  If  the  capture  is  considered  illegal,  the  Court  determines  the  amount  of  damages 
to  be  allowed,  if  any,  to  the  claimants."    See  Scott,  in  5  A.  J.  (191 1),  302-503, 

311-314. 

"As  a  matter  of  fact,  the  decisions  of  our  Supreme  Court  have  been  virtually 
reversed  by  Mixed  Commissioners  upon  several  occasions."  This  was  notably 
so  in  the  case  of  The  Circassian  (1864),  2  Wallace,  135,  and  4  Moore,  IrU,  Arhitra- 
tions,  3911.    Scott,  op.  cU.f  313. 

For  a  list  of  cases  in  which  an  International  Tribunal  decided  adversely  to  a 
Supreme  Court  decision,  see  i  Scott,  The  Hague  Peace  Conferences^  note  on  p.  478. 
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"  The  Court  may  disregard  failure  to  comply  with  the  pro- 
cedure laid  down  by  the  laws  of  the  belligerent  captor,  when  it 
is  of  opinion  that  its  consequences  are  unjust  and  inequitable 
(Art.  7)."» 

"  If  the  Court  pronounces  the  capture  of  the  vessel  or  cargo 
to  be  valid,  they  shall  be  dis{>osed  of  in  accordance  with  the  laws 
of  the  belligerent  captor. 

"  If  it  pronounces  the  capture  to  be  null,  the  Court  shall 
order  restoration  of  the  vessel  or  cargo,  and  shall  fix,  if  there  is 
occasion,  the  amount  of  the  damages.  If  the  vessel  or  cargo 
have  been  sold  or  destroyed,  the  Court  shall  determine  the  com- 
pensation to  be  given  to  the  owner  on  this  account. 

"  If  the  National  Prize  Court  pronounced  the  capture  to  be 
null,  the  Court  can  only  be  asked  to  dedde  as  to  the  damages 
(Art.)."  » 

"  The  contracting  Powers  undertake  to  submit  in  good  faith 
to  the  decisions  of  the  International  Prize  Court  and  to  carry 
them  out  with  the  least  possible  delay  (Art.  9).'' 

528.  The  Constitution  of  the  Court.  — "  The  International 
Prize  Court  is  composed  of  Judges  and  Deputy  Judges,  who  will 
be  appointed  by  the  contracting  Powers,  and  must  all  be  jurists  of 
known  proficiency  in  questions  of  International  Maritime  Law, 
and  of  the  highest  moral  reputation  (Art.  10).  .  .  ." 

"  The  Judges  and  Deputy  Judges  are  appointed  for  a  period  of 
six  years,  reckoned  from  the  date  on  which  the  notification  of 
their  appointment  is  received  by  the  Administrative  Council 
established  by  the  Convention  for  the  Pacific  Settlement  of  In- 
ternational Disputes  of  the  29th  July,  1899.  Their  appoint- 
ments can  be  renewed  (Art.  11)."  ^ 

**  H.  C,  7.  This  Article  has  called  forth  much  opposition  and  criticism.  See, 
e.g,  2  Westlake,  293-296.  See  i  Scott,  491  fiF.,  for  a  long  citation  from  the  "  lumi- 
nous **  Report  on  the  Court  presented  to  the  Conference  by  Professor  Renault. 

In  view  of  the  eminently  successful  work  of  the  London  Naval  Conference  in 
codifying  the  major  portion  of  International  Maritime  Law,  the  objections  to 
Article  7  have  been  deprived  of  most  of  their  original  force. 

**  12  H.  C,  8.  Cy.  note  on  Art.  6,  supra.  See  the  comments  of  Renault  and  Scott^ 
in  I  Scott,  501-502. 

"  12  H.C.,  Arts.  lo-ii.    Cf.  I  H.  C.  (1907),  44,  §  314. 

Art.  10  adds:  ''The  appointment  of  these  Judges  and  Deputy  Judges  shall  be 
made  within  six  months  after  the  ratification  of  the  present  Convention." 

Art.  XI  adds:  "Should  one  of  the  Judges  or  Deputy  Judges  die  or  resign,  the 
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^*  The  Court  is  composed  of  fifteen  Judges ;  nine  Judges  consti- 
tute a  quorum. 

"  A  Judge  who  is  absent  or  prevented  from  sitting  is  replaced 
by  a  Deputy  Judge  (Art.  14)." 

"  The  Judges  appointed  by  the  following  contracting  Powers : 
Germany,  The  United  States  of  America,  Austria-Hungary, 
France,  Great  Britain,  Italy,  Japan,  and  Russia,  are  always 
summoned  to  sit. 

"  The  Judges  and  Deputy  Judges  ap{>ointed  by  the  other 
Contracting  Powers  sit  by  rota  as  shown  by  the  Table  annexed 
to  the  present  Convention.  Their  duties  may  be  performed 
successively  by  the  same  person.  The  same  Judge  may  be  ap- 
{>ointed  by  several  of  the  said  Powers  (Art.  15)."  ^ 

^'  No  Judge  can  sit  who  has  been  a  party,  in  any  way  whatever, 
to  the  sentence  pronounced  by  the  National  Courts,  or  who  has 

same  procedure  is  followed  in  filling  the  vacancy  as  was  followed  in  appcMndng 
him.    In  this  case  the  appointment  is  made  for  a  fresh  period  of  six  years." 

"The  judges  of  the  International  Prize  Court  are  all  equal  in  rank  and  have 
precedence  according  to  the  date  on  which  the  notification  of  their  appointment 
was  received  (Article  11,  par.  i),  and  if  they  sit  by  rota  (Article  15,  par.  2),  accord- 
ing to  the  date  on  which  they  entered  iqx>n  their  duties.  When  the  date  is  the 
same,  the  senior  in  age  takes  precedence. 

**  The  Deputy  Judges  when  acting  are  in  the  same  position  as  the  Judges.  They 
rank,  however,  after  them  (Art.  12  of  12  H.  C.)." 

"The  Judges  enjoy  diplomatic  privileges  and  immunities  in  the  performance 
of  their  duties  and  when  outside  their  own  country  {Cf.  i  H.  C.  (1907),  Art.  46,  par.  4). 

"Before  taking  their  seat  the  Judges  must  take  an  oath,  or  make  a  solemn 
affirmation  before  the  Administrative  Council,  to  dischaige  their  duties  impartially 
and  conscientiously  (Art.  16  of  12  H.  C.).^ 

'^  12  H.  C,  14-15.  Article  15  was  strongly  opposed  by  the  smaller  States 
whose  cause  was  ably  championed  by  M.  Barbosa  of  Brazil. 

"On  signing  the  Convention  the  following  States  made  reservations  on  Artide 
15  .  .  . :  Chile,  Cuba,  Ecuador,  Guatemala,  Hayti,  Persia,  Salvador,  Siam,  Turkey, 
and  Uruguay."    Higgins,  441. 

For  the  Table  annexed  to  Article  15  showing  the  distribution  of  Judges  and 
Deputy  Judges  by  countries  for  each  year  of  the  period  of  six  years,  see  Higgins, 
430;  Scott,  Texts f  etc.,  316-517;  or  2  Scott,  504-506.  By  consulting  this  table, 
it  will  be  seen,  e.g.  that  Argentina  and  Brazil  are  given  Judges  for  two  years ;  Cuba, 
one  year;  Sweden,  four  years;  and  Spain,  five  years  out  of  the  six.  A  similar 
scheme  was  worked  out  for  the  so-called  Court  of  /Arbitral  Justice,  but  it  was  not 
accepted. 

"  If  a  belligerent  Power  has,  according  to  the  rota,  no  Judge  sitting  in  the  Court, 
it  may  ask  that  the  Judge  appointed  by  it  shall  take  part  in  the  settlement  of  all 
cases  arising  from  the  war.  Lots  shall  then  be  drawn  as  to  which  of  the  Judges 
entitled  to  sit  according  to  the  rota  shall  withdraw.  This  arrangement  does  not 
affect  the  Judge  appointed  by  the  other  belligerent  (Art.  z6  of  12  H.  C.)." 
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« 

taken  part  in  the  case  as  counsel  or  advocate  for  one  of  the 
parties. 

"  No  Ju4ge  or  Deputy  Judge  can,  during  his  tenure  of  office, 
appear  as  agent  or  advocate  before  the  International  Prize  Court, 
nor  act  for  one  of  the  parties  in  any  capacity  whatever  (Art. 
17)."  « 

"  The  belligerent  captor  is  entitled  to  appoint  a  naval  officer  of 
high  rank  to  sit  as  Assessor,  but  with  no  voice  in  the  decision.  A 
neutral  Power  which  is  a  party  to  the  proceedings  or  whose  nation 
is  a  party,  has  the  same  right  of  appointment.  .  .     (Art.  18)."" 

529.  The  Seat  of  the  Court.  — ''  The  seat  of  the  International 
Prize  Court  is  at  The  Hague,  and  it  cannot,  except  in  the  case  of 
compulsion  {force  majeure)  be  transferred  elsewhere  without  the 
consent  of  the  belligerents  (Art.  21)."  •* 

530.  Language.  — ''  The  Court  determines  which  language  it 
will  itself  use  and  what  languages  may  be  used  before  it. 

''  In  all  cases  the  official  language  of  the  National  Courts  which 

"  1 2  H.  C,  17.    Cf.  I  H.  C.  (1907),  Art.  62,  par.  3. 

'^ Ibid,,  18.  Article  18  adds:  "If  in  a^^lying  this  last  provision  more  than 
one  Power  is  concerned,  they  must  agree  among  themselves,  if  necessary,  by  lot,  on 
the  officer  to  be  appointed." 

"The  Court  elects  its  President  and  Vice-President  by  an  absolute  majority  of 
the  votes  cast.  After  two  ballots,  the  election  is  made  by  a  bare  majority,  and,  in 
the  case  the  votes  are  equal,  by  lot  (Art  19  of  12  H.  C.)." 

"The  judges  of  the  International  Prize  Court  are  entitled  to  traveling  allow- 
ances in  accordance  with  the  regulations  in  force  in  their  own  country,  and  in 
addition  receive,  while  the  Court  is  sitting  or  while  they  are  carrying  out  duties 
conferred  upon  them  by  the  Court,  a  stun  of  100  Netherland  florins  per  diem 
[approximately  $40]. 

"These  payments  are  included  in  the  general  expenses  of  the  Court  dealt  with 
in  Article  47,  and  are  paid  through  the  International  Bureau  established  by  the 
Convention  of  the  29th  July,  1899. 

"The  Judges  may  not  receive  from  their  own  Government  or  from  that  of  any 
other  Power  any  remuneration  in  their  capacity  of  members  of  the  Court  (Art.  20)." 

»«  12  H.  C,  21.     Cf.  I  H.  C.  (1907),  60. 

"The  Administrative  Council  fulfils  the  same  functions  with  regard  to  the 
International  Prize  Court  as  with  regard  to  the  Permanent  Court  of  Arbitration, 
but  only  members  of  Contracting  Powers  shall  be  members  of  it  (Art.  22)."     Cf, 

I  H.  C.  (1907),  49- 

"The  International  Bureau  acts  as  registry  to  the  International  Prize  Court, 
and  must  place  its  offices  and  staff  at  the  disposal  of  the  Court.  It  has  the  custody 
of  the  archives  and  carries  out  the  administrative  work. 

"The  Secretary-General  of  the  International  Bureau  acts  as  Registrar. 

"The  necessary  secretaries  to  assist  the  Registrar,  translators  and  shorthand 
writers  are  appointed  and  sworn  in  by  the  Court  (Art.  23)." 

2M 
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have  had  cognizance  of  the  case  can  be  used  before  the  Court 
(Art.  24)."  » 

531.  Special  Agents  and  CounseL  —  "Powers  which  are 
concerned  in  a  case  may  appoint  special  agents  to  act  as  inter- 
mediaries between  themselves  and  the  Court.  They  may  also 
engage  coimsel  or  advocates  to  defend  their  rights  and  interests 
{Ail  2sV  « 

"  12  H.  C,  24.    Cf.  I  H.  C.  (1907),  61. 

^  Ibid.,  25.    C/.  I  H.  0.(1907),  62. 

"A  private  person  concerned  in  a  case  will  be  represented  before  the  Court  by 
an  attorney,  who  must  be  either  an  advbcate  qualified  to  i^ead  before  a  Court  of 
Appeal  or  a  High  Court  of  one  of  the  Contracting  States,  or  a  la¥ryer  practicing 
before  a  similar  Court,  or  lastly,  a  professor  of  law  at  one  of  the  highest  tfaifhing 
centers  of  those  countries  (Art.  26)." 

"For  all  notices  to  be  served,  in  particular  on  the  parties,  witnesses,  or  experts, 
the  Court  may  apply  direct  to  the  Government  of  the  State  on  whose  territory 
the  service  is  to  be  carried  out.  The  same  rule  applies  in  the  case  of  steps  being 
taken  to  procure  evidence. 

"Requests  for  this  purpose  are  to  be  executed  so  far  as  the  means  at  the  disposal 
of  the  Power  applied  to  under  its  municipal  law  allow.  They  cannot  be  rejected 
unless  the  Power  in  question  considers  them  calculated  to  impair  its  sovereign 
rights  or  its  safety.  If  the  request  is  complied  with,  the  fees  charged  must  only 
comprise  the  expenses  actually  incurred. 

"The  Court  is  equally  entitled  to  act  through  the  Power  on  whose  tenitmy 
it  sits  (cf.  I  H.  C,  1907,  Art.  76). 

"  Notices  to  be  given  to  parties  in  the  place  where  the  Court  sits  may  be  served 
through  the  International  Bureau  (Art.  27).*' 

The  important  points  in  the  procedure  to  be  foUowed  before  the  Intemationai 
Prize  Court  may  be  thus  briefly  simmiarized:  Appeal  b  "entered  by  means  of  a 
written  declaration  made  in  the  National  Court  which  has  already  dealt  with  the 
case,  or  addressed  to  the  International  Bureau,"  entry  by  telegram  being  permitted 
in  the  latter  case.  The  period  within  which  the  iq>peal  must  be  entered  is  fixed  at 
120  days  (Art.  28). 

The  procedure  "comprises  two  distinct  phases;  written  pleadings  and  oral 
discussions''  (Art.  34).  After  the  dose  of  the  pleadings,  a  public  sitting  is  held 
on  a  day  fixed  by  the  Court.  At  this  sitting  the  parties  state  their  view  of  the  case 
both  as  to  the  law  and  as  to  the  facts"  (Art.  35).  "The  discussions  take  place  in 
public,  subject  to  the  right  of  a  Government  which  is  a  party  to  the  case  to  demand 
that  they  be  held  in  private"  (Art.  39). 

"The  Court  considers  its  decisions  in  private  and  the  proceedings  remain  secreL 
All  questions  are  decided  by  a  majority  of  the  Judges  present"  (Art.  43).  "The 
judgment  of  the  Court  must  state  the  reasons  on  which  it  is  based"  (Art.  44). 
"The  judgment  is  delivered  in  open  court"  (Art.  45),  and  "each  party  pays  its 
own  costs,"  though  "the  party  against  whom  the  Court  decides  bears  in  addition 
the  costs  of  the  trial"  (Art.  46).  Certain  duties  conferred  upon  the  Court  may 
be  discharged  by  a  delegation  of  three  judges  appointed  by  it  (Art.  48).  "The 
Court  itself  draws  up  its  own  rules  of  procedure  which  must  be  communicated  to 
the  contracting  Powers,"  and  it  may  "prepare  modifications  in  the  provisions  of  the 
present  Convention  concerning  procedure"  (Arts.  49-50). 
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380-335 ;  2  Oppenheim,  §  438 ;  Ozanan,  La  jurisdiction  int.  des  prises 
maritimes  (1910),  Pt.  H,  121  ff. ;  i  Pohl,  Deutsche  Prisengerichtsbarkeit 
(191 1),  47  ff. ;  *  Renault,  in  i  Scott,  491-493,  501 ;  *  i  Scott,  ch.  10;  *Ibid., 
in5i4./.  (1911),  302  ff. ;  Tableau,  etc.  (for  Project  of  the  Institute  of  Int. 
Law),  217-219;  *  2  WesUake,  288-907 ;  White,  in  2  i4.  /.  (1908),  490  ff. 

Riithts  of  Visit  and  Search.  —  *  Atherley- Jones,  Commerce  in  War 
(1907),  chs.  5-6;  Barclay,  Problems,  etc.,  71-72;  Bluntschli,  Arts.  819- 
826;  Bonfils  (Fauchille),  Nos.  1589  ff. ;  5  Calvo,;§§  2939-2991;  Dana, 
notes,  242-243  to  Wheaton;  Despagnet,  Nos.  693-695;  Duboc,  in  4 
R.  D.  I.  P.  (1897),  382  ff. ;  *  Ibid.,  Le  droit  de  visites,  etc.  (1902) ;  *  Dupuia 
(1899  and  191 1),  ch.  9;  3  Fiore,  Nos.  1630-1641 ;  Geffecken,  in  4  Holtzen- 
dorff,  773-781 ;  *  Hall,  Pt.  IV,  ch.  10;  *  2  Halleck,  ch.  27 ;  3  Hautefeuille, 
1-202;  Heffter,  §§  169-17 1;  *  Holland's  Manual  of  {British)  Prize  Law 
(1888),  Nos.  1-17,  155-230;  *2  Kleen,  246-389;  Kluber,  §§  293-294; 
Int.  Law  Topics  (1905),  48-61 ;  Lawrence,  Principles  (3d  ed.),  §  210;  Ibid. 
(4thed.),§  186;  Lawrence,  (W.  B.),  Visitation  and  Search  (1858) ;  Loewen- 
thal,  i^of  Untersuchungsrecht,  etc.  (1905) ;  Manning,  436-460;  Mirbach,  Die 
vdlkerr.  GrundsiUze  des  Durchsuchungsrecht  (1903) ;  iF.de  Martens,  §  137 ; 

For  the  full  texts  of  these  Rules  of  Procedure,  together  with  the  "Final  Provi- 
sions" (Arts.  51-57),  see  Higgins,  418  ff ;  or  Scott,  Text,  etc.  302-315.  For  a  good 
summary  see  Scott,  msA.J.  (191 1),  320  ff. 

"The  present  Convention  does  not  apply  as  of  right  except  when  the  belligerent 
Powers  are  all  parties  to  the  Convention"  (Art.  51).  It  "shall  remain  in  force 
for  twelve  years  from  the  date  at  which  it  comes  into  force,"  and  "shaU  be  renewed 
tadtly  from  six  years  to  six  years  unless  denounced"  (Art.  55). 

"The  Convention  has  been  signed  by  all  the  Powers  represented  at  the  Confer- 
ence except  Brazil,  China,  Dominica,  Greece,  Luxemburg,  Montenegro,  Nicaragua, 
Roumania,  Russia,  Servia,  and  Venezuela.  .  .  .  Eleven  States,  therefore,  have 
not  signed  the  Convention,  and  ten  more  have  refused  to  accept  the  composition 
of  the  Court  under  Article  15."    Higgins,  442. 

By  consulting  the  "Table  of  Ratifications"  in  $  A.  J.  (191 1),  769-770,  it  will  be 
seen  that  at  that  time  only  a  few  States  had  ratified  the  Twelfth  Convention  for  the 
Establishment  of  an  International  Prize  Court.  These  were  Guatemala,  Haiti, 
Mexico,  and  Salvador.  However,  the  Senate  of  the  United  States  advised  and 
consented  to  the  ratification  of  this  Convention  on  February  15,  191 1.  Scott, 
in  5  il.  /.  (1911),  303. 
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*  7  Moore,  Digest,  §§  1199  ff.;  * 2  Oppenhdm,  Pt.  in,  ch.  6;  3  Ortolan, 
214-245;  Perels,  §§  52-55;  3  Phillimore,  Pt.  10,  chs.  3;  2  Rivier,  423- 
428 ;  *  Scx)tt,  Cases,  858-898 ;  *  Stockton's  Naval  (U^.)  War  Code,  Arts. 
30"33>  4^50;  Taylor,  Pt.  V,  ch.  8;  Testa,  230-242;  2  Twiss,  §§  91-97; 
Vattel,  liv.  Ill,  §  114;  3  Wharton,  ch.  16;  Wheaton,  §§  524-537;  WU- 
son,  ch.  23 ;  Woolsey,  §§  208  ff. 

Capture,  Priie  Courts,  and  Procedure.  —  6-9  Annuaire  (1881-1887), 
passim;  *  Atherley- Jones,  chs.  7-9 ;  *  Bardas,  Das  dffefU,  Seerechl  Osireichs 
(1909);  Bluntschli,  Arts.  841-862 ;  *Boeck, Nos. 329-380,  740-790;  •Bo- 
yens,  Das  deutsche  SeerecfU  (1897  and  190X,  in  2  vob.) ;  *  Bulmerincq,  in  10- 
14  R.  D.  /.  (1878-1882),  passim,  espec.  11  R,  D.  /.  (1879),  152  ff.  and  321 
ff. ;  5  Calvo,  §§  3004-3114;  De  Cussy,  Causes  ctiibres  (1865),  passim;  Dana, 
note  186  to  Wheaton,  450  ff. }  Despagnet,  Nos.  664-670 ;  *  Dupuis,  Le  droit 
de  la  guerre  maritime  (1899  and  1911),  ch.  10;  3  Fiore,  Nos.  1681-1691; 
Geffcken,  in  4  Holtzendarf,  781-788;  Gessner,  Le  droit  des  neutres  sur 
mer  (1876),  369  ff. ;  Ibid,,  in  13  R.  D.  I.,  260  ff. ;  Grotius,  Dejwre  praedac 
(1604-1605),  ed.  Hamaker  (1868);  Halleck,  chs.  31-32;  3  Hautefeuille, 
211-395;  Heffter,§§  172-173;  "Holland,  ifonM<j/(5ri/MA)Pn« Law  (1888), 
Nos.  231-314;  Httbner,  De  la  saisi  des  bdiimerUs  neuires  (1759) ;  *  2  Kleen, 
390  ff.;  *  Lawrence,  Principles  (3d  ed.),  §§  212-214;  Ibid.  (4th  ed.),  §§ 
188-190;  Manning,  472-483;  Marstrand-Mecklenburg,  Das  Japaniscke 
Prisenrecht,  etc.  (1908) ;  Ch.  de  Martens,  Causes  c&kbres,  passim;  *  Perels, 
Dds  allg,  dffent,  Seerechl  im  Deutschen  Reiche  (1901) ;  3  F.  de  Martens,  $§ 
125-126;  "7  Moore,  Digest,  ch.  25;  *2  Oppenheim,  §§  429-438;  Ozanan, 
La  jurisdiction  int,  des  prises  maritime  (1910) ;  2  Ortolan,  liv.  Ill,  ch.  5 ; 
Perels,  §§  53-60;  *3  Phillimore,  Pt.  IX,  chs.  4-6  and  Pt.  XI;  Pistoye  et 
Duverdy,  Traiti  des  prises  maritimes  (1859),  in  2  vols. ;  2  Rivier,  339-359; 
Story,  Notes  on  the  Principles  and  Practice  of  Prize  Courts  (1854) ;  *  Scott, 
Cases,  899-933  9  Tableau,  etc.  (for  Project  adopted  by  Institute  of  Int.  Law), 
995  ff.;  Taylor,  §§  563-567,  691;  Takahashi  (cases  during  the  Russo- 
Japanese  War),  Pt.  V;  Ibid,,  Cases  during  Chino- Japanese  War  (1899); 
Testa,  243-247;  2  Twiss,  ch.  9;  Valin,  TraiU  des  prises  (i 758-1 760); 
Wehberg,  Das  Beulerecht,  etc.  (1909) ;  *  Ibid.,  Capture  in  War  on  Land 
and  Sea  (191 1);  Vigiere,  La  jurisdiction  des  prises  maritime  (1901); 
3  Wharton,  §§  328  ff. ;  Wheaton,  §§  389-397 ;  Wilson,  ch.  28. 

For  fuller  Bibliographies,  see  Bonfils,  De  Boeck,  (Mivait,  Ozanan,  and 
Wehberg. 
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Antiquity:  international  relations  during, 
36-37 ;  the  law  of,  38-39 ;  bibliography 
on  the  Int.  Law  of,  54;  intervention 
during,  148  n. ;  freedom  of  the  open  sea 
during,  315;  declarations  of  war  in, 
357  n. ;  treatment  of  prisoners  during, 
380  n. ;  idea  of  neutrality  during,  453  n. 
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bibliography  on,  272. 
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and  n.,  107  n.,  1x3  n.,  130,  136  n.,  185, 
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on,  127. 
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442  n.,  450  n.,  506,  513-S14,  S18  n.,  519; 
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487  n.;  commercial,  435  n.,  488;  the 
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389,  470  n.,  473  n.,  528  n.,  531. 
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Brusseb  Conference  of  1874,  21,  75-76,  80, 

308  n.,  373  n.,  379  n.,  408  n.,  411  n. 
Brussels  Conference  of  1890,  76  n.,  228, 

230,  272  n. 
Brussels  Declaration  of  1874,  372  n.,  375  n., 

399  n. 
Bulgaria,  81  n.,  97,  lox,  Z05  n.,  106  and  n., 

136  n.,  151,  154. 
Bureau  of  Information  for  Prisoners  of  War, 

377-379  *od  n.;    references  on,  379  n. 
Bureau,  International,  at  The  Hague,  332 

and  n.,  336  n.,  337  n.,  340  n.,  529  n., 

S3on. 
Bureaus  (see  International  Bureaus). 
Bjnokershoek.  61  and  n.,  64  n.,  195,  215  n., 

3x5  n.,  366  n.,  453  and  n. 


Cabotage,  X97  n. 

California,  x66  n.,  200  n.,  284  n. 

Calvo  Doctrine:  meaning  of,  X62-163  n., 
X69  n.,  331  n;   references  on,  331  n. 

Canada,  94,  95  n.,  104  n.,  137  n.,  208  n., 
2x6  n. ;  in  the  case  of  the  Caroline^  145 
andn.;  claims  Hudson  Bay  as  territorial, 
200  n. 

Canals,  Interoceanic :  neutralization  of ,  ixx, 
211  and  n.;  rules  applicable  to,  in  the 
absence  of  treaties,  208-209,  212;  con- 
ventional rules  governing  the  Suez  and 
Panama,  209-2 xx  ;  bibliography  on,  2x2. 

Capitulations,  400  and  n. ;  bibliography  on, 

404^405. 

Capture,  right  of,  254,  5x3,  514  n.,  $is-si6 
and  n.,  520,  523;  conventions  relative 
to  restrictions  on,  83 ;  of  vessels  beyond 
the  three-mile  limit,  X98-X99  and  notes ; 
as  a  means  of  reprisal,  344 ;  enemy  mer- 
chantmen found  in  belligerent  port  at 
outbreak  of  war  not  subject  to,  346  and 
n. ;  restrictions  on,  in  maritime  warfare, 
423-424 ;  of  enemy  vessels,  438 ;  exemp- 
tions from,  441 ;  law  of  domicile  as  ap- 
plied to,  443-444  n.;  bibliography  on, 
532. 

Caroline f  case  of,  145  and  n.,  458  n. 

Cartels,  3x1  n.,  380  n.,  400  n.,  428  n.;  bib- 
liography on,  404-405. 

Carthaginians,  the:  commercial  exploita- 
tion of,  35. 

Caspian  Sea,  the,  203  n. 

Causes  of  War:  in  Rome.  43  and  n.;  in 
modem  times,  349-35  x  and  notes. 

Central  America,  97,  X54,  X65,  168  n.,  270  n. 

Ceremonials,  Military  and  Maritime,  X57 
andn. 
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Oesaion,  150,  x8i  n.;  reoogmtion  of,  139; 
eflfecU  of,  154-Z40,  183 ;  does  not  eztin- 
guiah  servitudes,  176  n. ;  distinction  be- 
tween, and  conquest,  etc.,  z8i-z82 ;  ss 
a  mode  of  acquisition  of  territory,  182; 
treaties  of,  182;  classification  of,  182-- 
185;  by  testament,  183  n.;  disguised, 
184-185,  353;  references  on,  185  n.; 
distinguished  from  occupation,  185  n.; 
as  a  mode  of  loss  of  territory,  193. 

Charge  d'Affaires,  278  and  n.,  279,  281  n. 

Chartered  Companies:  do  not  enjoy  inter- 
national personality,  94;   powers  of,  94. 

Chesapeake  Bay,  claimed  as  territorial  by 
the  United  States,  200  n. 

Chiefs  or  Heads  of  State,  308;  immunities 
of,  375»  296. 

Chile,  97,  1x9,  165,  30O  n.,  303  n.,  234  n., 

329  n.,  340  n.,  416  n.,  448  n.,  528  n. 
China,  80  n.,  81  n.,  83  n.,  96,  97,  zzi  n., 

116,  117,  IS3  Hv  157,  165,  184,  191,  192, 
241  n.,  249,  292  n.,  33 z  n.,  346  n.,  358  n., 
366  n.,  386  n.,  417  n.,  422  n.,  426  n., 

432  n.,  435  n.,  449  n.,  464  n.,  470  n., 
475  &•>  53Z  n>;  trade  restrictions  in, 
261  n.;    at  Second  Hague  Conference, 

433  n. ;  neutralized  during  Russo-Japan- 
ese War,  458  n. 

Chinese,  the,  exclusion  of,  by  the  United 

States,  357-358  and  n. 
Chino-Japanese  War  of  1894-1895,  357  n., 

511  n. 
Chivalry,    influence    of,    on    international 

relations,  49. 
Cipher,  the,  in  diplomatic  intercotirse,  379. 
Citizens:  meaning  of,  336  n.;  native-bom, 

337^343;    British,  339-340  and  n.;    of 

the  United  States,  240-343 . 
Citizenship  (see  Nationality). 
Civilization:    degree  of,  necessary  for  ad- 
mission to  international  community,  96; 

government  the  main  test  of,  96,  185  n. 
Civil  Rights  Act  of  1866,  340. 
Civil  War,  the  American,  116  n.,  i3o  n., 

13Z     n.,     344    n.,    363     n.,    370    n., 

393  n.,  394  n.,  430  n.,  465  n.,  486  n., 

487  n.,  496  n. 
Claims:  peamiary,  150  n.,  163  n.,  164,  333, 

330  n.;  claims  based  on  contract,  167- 
169;    references  on,  333  n. 

Coaling  in  neutral  ports  and  waters,  453, 
472-473  and  n. ;  references  on,  473  n. 

Coasting  trade  (see  Cabotage). 

Code  of  Manu,  39. 

Codification  of  Int.  Law,  74-75. 

Collisions:  rules  respecting,  317-318  and 
n. ;  references  on,  318 ;  jurisdiction  over, 
333-333  and  n. 


Colonial  Protectorates  (see  Protectonites. 
Colonial). 

Columbia,  97,  433. 

Columbia  River,  189. 

Combatants,  lawful :  who  are,  373-373  and 
n. ;  distinguished  from  non-combatants, 
374;  bibliogn^y  on,  406-407;  rights 
of,  in  aSrial  warfare,  450-451. 

Comity  of  Nations  (see  Intemadonal 
Comity). 

Conunerce:  influence  of  medieval*  53; 
right  of,  147,  158-159,  257  n. 

Commercia  heUiy  368. 

Conception  Bay,  claimed  as  territorial  by 
Great  Britain,  300  n. 

Concert  of  Europe,  71-72,  152,  iS7.  3Si  n. 

Concessions :  validity  of,  in  case  of  universal 
succession,  133;  in  case  of  partial  suc- 
cession, 139  and  n.,  140. 

Concordats,  95,  311 1^- 

Condemnation  (see  Confiscation). 

CondomimuMt  98. 

Confederacies,  loi,  103,  117,  130,  313  n.; 
definition  of,  103;  ezamiJes,  104. 

Confederacy  of  the  Rhine,  loi,  109  n. 

Conferences,  International  (see  IntematioDai 
Conferences). 

Confiscation,  5x3,  517  n.,  530  and  n.;  of 
property  of  subjects  of  enemy  State 
now  obsolete,  363  and  n.;  enemy  mer- 
chantmen found  in  belligerent  port  at 
outbreak  of  war  not  subject  to,  364  and  n^ 
365;  of  private  property  forbidden,  411 
andn.;  of  enemy  goods  on  enemy  vessels, 
438 ;  in  case  of  blockade,  487  and  n. ;  in 
case  of  contraband,  501-503  and  n., 
506  n. ;  in  case  of  uimeutral  service, 
507-510. 

Conflict  of  Laws,  354;  definition  of,  4;  dis- 
tinguished from  Int.  Public  Law,  4-5 
and  notes;  bibliography  on,  13-14. 

Congo,  the,  free  navigation  of,  308  n., 
430  n. 

Congo  Free  State,  the,  zo3,  117,  1813  n»« 
338;  agreement  relating  to,  at  West 
African  Conference,  76;  neutralization 
of,  113  n. 

Congresses,  International  (see  International 
Congresses). 

Conquest,  130,  X34,  190  n.,  353 ;  renounced 
by  France,  68;  recognition  of,  139; 
effects  of,  131,  134-Z40,  183;  does  not 
extinguish  servitudes,  175  n.;  as  a  mode 
of  acquisition  of  territoiy,  i8o-z8i; 
Oppenhdm's  distinction  between  sub- 
jugation and,  180  n.;  right  of,  181  and 
n.;  titles  based  on,  181  and  n.;  dis- 
tinction   between,    and    cession,    etc, 
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181-182 ;  disdnguulied  from  oocupatioii, 
185  n.;  as  a  mode  of  loss  of  temtoiy, 
193. 

Consoiaio  del  Mare,  the,  40,  50-51  and  n., 
64,  65  n.,  45a  n. 

Consular  Jurisdiction  in  Africa  and  the 
Orient,  306;   bibliography  on,  306. 

Consulates:  right  of  a^lum  in,  an  and  n., 
303  n.;  inviolability  of,  303  and  n. 

Consuls:  the  medieval  origin  of,  51-52 
and  n.;  question  whether  appointment 
of,  implies  recognition  of  independence, 
Z16  n.;  duties  of,  in  case  of  recognition 
of  belligerency,  lao;  special  jurisdic- 
tion of,  332  n.;  rights  and  duties  of, 
29^305 ;  definition  and  classification  of, 
299-300;  appointment  of,  300-301  and 
n.;  duties  of,  301-303  and  notes;  ref- 
erences on,  301  n.;  privileges  and  im- 
munities of,  303-305;  termination  of 
functions  of,  305;  bibliography  on,  307. 

Contiguity,  doctrine  of,  188  n.,  189,  190  n., 
191. 

Continental  System  of  Napoleon,  69  and  n. 

Continuity  of  States,  125-126,  134;  bib- 
liography on,  137. 

Continuous  Voyage,  doctrine  of :  as  applied 
to  blockade,  486  and  n.;  as  aiH>lied  to 
absolute  contraband,  495  and  n.;  not 
applicable  to  conditional  contraband,  499 
and  n.;  references  on,  496  n.;  rules  of 
London  Conference  regarding,  a  lutppy 
compromise,  504  n. 

Contraband,  64,  67,  74,  160,  419,  430, 
431  n.,  441, 443  n.,  450  n.,  453  n.,  456, 
460  n.,  486  n.,  507  n.,  5i3-5i4>  5^5  n-» 
518  n.,  519,  533  n. ;  in  case  of  insurgency, 
119;  in  case  of  belligerency,  120;  the 
law  of,  489-504;  definition  and  history 
of,  489  and  n.;  list  oi  absolute,  489- 
490;  list  of  conditional,  490-493; 
notification  in  case  of  additional  articles, 
490  and  n.,  493-493  and  n.;  doctrine 
of  conditional,  493  n. ;  free  list  of  articles, 
495-494  s^d  n.;  destination  in  case  of 
absolute,  495-497  and  notes ;  destination 
in  case  of  conditional,  497-499  and  notes ; 
place  of   liability  to  capture  in  case  of, 

500  and  n. ;  penalty  for  carriage  of,  500- 

501  and  n.;  effect  of  ignorance  in  case 
of,  503  and  n. ;  provision  for  delivery  of, 
503  and  n.;  bibliography  on,  504-505; 
distinguished  from  unneutral  service, 
506-507. 

Contract,    claims   based   on,    162-163    ^-i 

167-169. 
Contract  debts,  83,  331  and  n.,  340  n. ;  text 

of  Hague  Convention  relating  to,  150  n. 


Contracts:  validity  of,  in  case  of  universal 
succession,  133 ;  in  t»8e  of  partial  suc- 
cession, 139  and  n.,  140;  between 
enemies,  369  and  n. 

Contributions:  in  land  warfare,  413-413  and 
n.,  463  n. ;   bibliography  on,  418. 

Conventions  (see  Treaties). 

Conventions:  Constantinople  (1888),  196  n., 
309-311  notes;  Pacific  Settlement  of 
International  Disputes,  80,  83,  335, 
332, 333  n.,  340  n.,  537 ;  Recovery  of  Con- 
tract Debts,  83,  150  n.,  331  and  n.,  340 
n. ;  Opening  of  Hostilities,  83,  358-359 ; 
Laws  and  Customs  of  Land  Warfare, 
83,  373  n.,  4x7  n.,  420  n.,;  Neutral 
Rights  and  Duties  in  Land  Warfare,  83, 
458-464 ;  Status  of  Enemy  Ships  at  the 
Outbreak  of  Hostilities,  83,  365-366; 
Conversion  of  Merchant  Ships  into  War- 
ships, 83,  43Z-433  and  n.;  Submarine 
Mines,  83,  85,  433-435;  Bombardments 
by  Naval  Forces,  83,  436-438;  Adap- 
tation of  the  Geneva  Convention  to 
Maritime  Warfare,  83,  426-432;  Re- 
strictions on  Maritime  Capture,  83, 
433-436;  International  Prize  Court,  83, 
85,  93  n.,  478  n.,  524-530,  53i  n.;  Neu- 
tral Rights  and  Duties  in  Naval  Warfare, 
83,  85,  465-475  and  n. ;  Court  of  Arbitral 
Justice,  84,  335-337  (see  also  Geneva 
Conventions  and  Hague  Peace  Con- 
ference of  1907). 

Conversion  of  Merchantmen  into  Warships, 
83,  366,  430-433  and  notes,  443  n.; 
references  on,  433  n. 

Convoy:  right  of,  86,  517-518;  prize  under, 
474;  neutral  vessels  under,  517-518  and 
notes;  belligerent,  519  n.;  references 
on,  519  n. 

Convo3rs  of  Evacuation,  385-386  and  n. 

Corinth  Canal,  309  n. 

Corporations:  do  not  enjoin  international 
personality,  194  and  n. ;  as  objects  of 
Int.  Law,  171 ;  effect  of  war  on,  370  and  n. 

Costa  Rica,  81  n.,  97  and  n.,  98  n. 

Crete,  98,  106  n.,  345  n.,  347  n. 

Crews  of  Captured  Enemy  Merchantmen: 
regulations  regarding,  83, 435-436, 443  n. ; 
of  belligerent  vessels  in  neutral  ports 
detained,  474. 

Crimean  War,  73.  105  n.,  384  n.,  364  and 
n.,  369  n.,  393  n.,  486  n.,  495  n. 

Crimes  against  the  Law  of  Nations,  161  n. 

Criminals:  Extradition  of,  363-364;  so- 
called  right  of  asylum  as  applied  to,  370- 
271  and  n.,  292  and  n.,  294  and  n.,  196. 

Crusades,  effects  of,  48. 

Custom,  as  a  source  of  Int.  Law,  19-20. 
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"  Cfutons  of  the  Hdkno,"  the,  aT-iS*  40. 
Cutting  Case,  the,  159-160  n. 


Danish  fleet,  seixure  of,  145  and  a^  150  n. 

Danish  Sound  Dues,  203  n. 

Danube,  the,  486  n.;  freedcMn  of,  ao7  n.; 
commisaions  on,  ao7  n.,  308  n.,  420  n. ; 
references  on,  207-308  n. 

DardaneOes,  the,  and  the  Bosphorus,  301  n., 
204  and  n.,  421  n.,  475  n. ;  an  exception 
to  general  rule  governing  straits,  302  n. ; 
references  on,  305. 

Dark  Ages,  the.  Int.  Law  of,  44-45- 

Dead,  the :  burial  of,  in  Greece.  37 ;  treat- 
ment of,  in  land  warfare,  381-382 ;  bib- 
liography on,  405-406;  in  maritime 
warfare,  431-432. 

Debt,  PubHc,  the,  182, 331  n. ;  reqxinsibility 
for,  in  case  of  universal  succession,  131 ; 
case  of  Texan  bonds,  131-132  n.;  in 
case  of  several  successors,  132 ;  in  case  of 
partial  succesaon,  134-136  and  n.,  139; 
the  Cuban  debt,  135  n. ;  forcible  collec- 
tion of,  167-169  and  n. ;  not  subject  to 
confiscation  at  outbreak  of  war,  363  and  n. 

Debts,  Private  Enemy :  no  longer  subject  to 
confiscation,  363  and  n. 

Declaration :  of  intention  to  change  nation- 
ality, 251-252  and  n. ;  of  Neutrality,  23, 
Z05  n.,  455  n.;  of  blockade,  480-481 
and  n. 

Declaration  of  War:  in  Greece,  43  n.;  in 
Rome,  43;  neutralized  State  cannot 
make,  111-112;  question  of  necessity  of, 
356-357  and  notes;  by  Japan  against 
Russia,  357  n.;  conditional,  358;  rules 
of  Hague  Conference  on,  35^359:  war 
may  exist  without,  359  and  n.;  bibli- 
ography on,  370-371- 

Declarations,  311  n.:  Anglo-French  (1904), 
2izn.;  London  (1909),  86,  444  n.,  450 
(see  also  London  Naval  Conference); 
Paris  (1856),  20,  65  n.,  86,  73-74  n.; 
421  n.,  423,  440-441  and  n.,  479,  480  n., 
506  n.,  516  n.;  St.  Petersburg  (1868), 
75  and  n.,  326  n.,  389,  390  n.,  391  n., 
393  n. 

Decreium  of  Gratian  (1144),  48. 

Delaware  Bay:  claimed  as  territorial,  by 
the  United  States,  200  n. 

Delphic  Amphictyony,  36  n. 

Democracy,  as  a  cause  of  war,  351  n. 

Demonstration,  naval  or  military,  as  a 
meaxis  of  constraint,  347  n. 

Denial  of  justice,  163, 165,  343. 


Denisation,  246  n.,  252-253  n. 

Denmark,  67, 97, 136  n.,  205  n.,  2x5,  245  n., 
300  n.,  329  n.,  340  n.,  363  n^  448  a. 

Department  of  State,  275,  304  n.;  rcierenoes 
on  organization  ol,  275  n. 

DereBction,  as  a  mode  of  kiss  of  tcnitoiy, 
192-193. 

Desertion :  unlawful  to  incite  enemy  troops 
to,  396  n. 

Destruction:  of  enemy  prizes,  43S-439 
and  n.,  516  n.;  references  on,  439  n.; 
of  contraband,  503;  of  neutral  prizes, 
86,  520-522  and  notes;  references  on, 
522-523  n. 

Devastation,  353  n.,  393  n.;  drcumstanoes 
under  which  it  is  permissibie,  393-394  n.; 
references  on,  394  ^^ 

Diplomacy,  169  n.;  definition  of,  3-4  and 
n.;  in  India,  29;  of  Rome,  41-42  and 
notes;  European,  52-53  and  notes,  66; 
as  a  means  of  settling  international 
differences,  322;  bibliography  on,  13. 

Dipbmatic  Agents,  156,  158,  482  n.;  as 
subjects  of  Int.  Law,  93  n. ;  of  the  Pope, 
95 ;  reception  of ,  as  a  mode  of  reoogni- 
tion  of  States,  116;  in  case  of  recognitian 
of  belligerency,  120;  rights  and  duties 
of,  275  ff.,  277;  references  on,  277  n.; 
classification  of,  277-278  and  n. ;  immu- 
nities of,  286-295 ;  bibKography  on,  397 
(see  abo  liiinisters.  Public). 

Diplomatic  Corps,  the,  275  and  n.,  289  n., 
290  n. 

Diplomatic  Correspondence :  as  an  evidence 
of  Int.  Law,  23. 

Diplomatic  Intervention,  147  n.,  150, 163  n., 
163,  331  n. 

Diplomatic  Missions:  the  commencement 
of,  279-280;  the  temunadon  of,  280-281. 

Diplomatic  Relations,  275  ff . ;  suspension  of, 
117  n. ;  nature  of,  in  case  of  recognition 
of  belligerency,  120;  right  to  maintain, 
147 ;  certain  forms  of  etiquette  observed 
in,  157 ;  breach  of,  between  Greece  and 
Roumania,  158;  included  in  right  to 
intercourse,  158;  breach  of,  may  be 
followed  by  war,  158;  refusal  to  con- 
tinue, 276 ;  breach  of,  as  a  form  of  protest, 
347  n. ;  severance  of,  by  Japcm,  357  n. ; 
effects  of  outbreak  of  war  on,  359-36% 

Discovery:  as  an  inchoate  title,  186-187; 
effect  of,  187. 

Discrimination,  undue,  against  foreigners, 
163,  x66  n. 

Dismissal  of  Ministers,  283-284, 360^  and  n. ; 
examples  of,  283-285  n. 

Dogger  Bank  Incident  (see  North  Sea 
Incident). 
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Domain,  public  and  private,  171;  in  case 
of  succession,  133,  134,  13&-139. 

Domidle,  242,  251  n.,  252-256;  in  France, 
238-239  and  n.;  meaning  of,  252-253 
and  n.;  nationality  as  applied  to,  253- 
254;  and  national  character,  254  n.; 
kinds  of,  254-255  and  n. ;  special 
rules  of,  255-256;  time  and  intention 
the  controlling  principles  of,  255-256 
and  n.;   bibliography  on,  273. 

Domidle,  Commercial :  asdistinguiafaed  from 
dvil,  443  n. ;  as  applied  to  enemy  char- 
acter, 443-444  n.,  444-445  n.,  463  n. 

Domiciled  Aliens:  responsibility  of  States 
for,  162 ;  as  objects  of  Int.  Law,  252. 

Dommmm,  171,  234  n. 

Drago  Doctrine,  163  n.,  169  n.,  331  n. ;  at 
First  Hague  Conference,  81  and  n.;  at 
the  Second  Hague  Conference,  82; 
references  on,  331  n. 

"Due  diligence,"  or  "means  at  its  diqx»sal," 
144,  165 ;  as  measure  of  neutral  obliga^ 
tion,  452  n.,  459  n.,  466  n.,  467  and  n., 
469  n.,  475  and  n. 

Dumdum  bullets,  80,  391  and  n. 

Dunkirk,  fortification  of,  176,  316  n. 


Ecuador,  97,  245  n.,  528  n. 

Effects  of  Outbreak  of  War :  on  dipbmatic 
relations,  359-360;  on  treaties,  360-361 
and  notes ;  on  subjects  of  enemy  States, 
362-363 ;  on  enemy  merchantmen  found 
in  enemy  port,  364  and  n.;  on  non- 
intercourae,  366-369;    bibliography  on, 

370-371- 

Egypt,  Andent:  discovery  of  diplomatic 
correspondence  at  Tell-el-Amama,  30; 
treaty  between  Ramses  and  Khetasar 
(1272  B.c.)»  31;   cruelty  in  warfare,  31. 

Egypt,  Modem,  98,  105  n.,  106  n.,  107, 
168  n.,  374  n.;  occupation  of,  185, 
2ZI  n.;  mixed  tribunals  in,  306. 

Embargo,  Hostile,  148  n.;  as  a  means  of 
settling  international  disputes,  344-345 
and  n.;    bibliography  on,  348. 

Embassies,  system  of  resident:  origin  of, 
52-53  and  notes. 

Emigration,  93  n.,  184 ;  no  right  of,  257  n ; 
bibliography  on,  273-274. 

Eminent  domain,  right  of,  171  and  n. 

Enemy  character,  86;  tests  of,  442-443 
and  n. ;    443-444  n.,  463  n. 

England,  22,  64,  65  n.,  66,  69,  71,  72, 73,  78, 
108  n.,  1X2  n.,  1x6  n.,  X26  n.,  129  n., 
131  n.,  150  n.,  176,  183,  185,  191  n., 
193  n.,  196  n.,  211  n.,  2x5,  218  n.,  222  n.. 


225  n.;  23  n.  4,  264  n.,  268  n.,  276  n., 
289  n.,  347  n.,  350  n.,  364  n.,  367  n., 
4x2  n.  (see  also  Great  Britain);  seizure 
of  the  Danish  fleet  by,  X45  and  n. ;  and 
the  slave  trade,  226-227. 

Enlistment,  454  n.,  458-459  and  n.,  463  n. 

Envoys:  inviolability  of,  in  Greece,  37, 
40-41;  in  Rome,  44;  modem,  286, 
287  and  n.,  399  n. 

Equality  of  States:  doctrine  of,  58,  148; 
meaning  of,  156-157. 

Espionage  (see  Spies). 

Ethiopia,  97  and  n.,  98  n.,  xo8  n. 

European  Concert  (see  Concert  of  Eu- 
rope). 

European  States-system,  the:   rise  of,  52- 

54,71- 

Evidences  of  Int.  Law :  definition  and  enu- 
meration of,  20-24. 

Exchange  of  Prisoners:  in  Greece,  38;  in 
modem  times,  378,  380  n.,  400  n., 
425  n. 

Exchange  of  Territoiy,  183. 

Exequahir  of  Consuls,  xx6  n.,  x2o,  300  and  n., 
301  n.,  304  n.,  305,  360. 

Existence  of  States :  impossible  to  lay  down 
juridical  rules  for,  115. 

Expatriation,  93  n.,  242  n.;  no  right  of, 
243-245;  championed  by  the  United 
States,  243-244  n.;  England  formally 
recognizes,  246;  conditions  of,  in  England, 
247-248  n.;  modes  of,  in  the  United 
States,  250-25 X  and  n. ;  bibliography  on, 
272-273. 

Explosive  Bullets,  389,  390  n.,  393  n. 

Explosive  Projectives :  in  Declaration  of  St. 
Petersburg,  75,  389. 

Explosives  from  Balloons  (see  Balloons). 

Expulsion:  of  aliens,  260-26X  and  n.;  of 
enemies,  362  and  n. 

Exterritoriality:  theory  of,  as  applied  to 
vessels,  220  and  n.;  fiction  of,  as  ap- 
plied to  diplomatic  iDununities,  284- 
285 ;  references  on,  285-286  n. 

Extinction  of  Ck>vemment,  131  n. 

Extinction  of  States,  129-130;  effects  of, 
in  case  of  total  absorption,  131-133;  in 
case  of  partial  succession,  X34-141. 

Extradition:  in  Andent  Egypt,  31;  in 
modem  times,  263-269;  of  fugitive 
criminals,  263-264;  in  the  absence  of 
treaty,  not  a  legal  obligation,  263-264 
and  n. ;  the  nature  of,  265-266 ;  rules  of, 
266-267 ;  interstate,  267  n. ;  of  political 
offenders,  267-269  and  n.;  bibliography 
on,  274. 

Extradition  Treaties,  133,  364,  364-265  n., 
266. 
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False  colon,  uae  of,  in  maritime  warfare, 
438  n.,  514  n. 

Federal  Unions:  xoi,  109,  117,  lag  n.,  130; 
members  of,  do  not  enjoy  international 
personality,  94;  German  and  Swiss,  98; 
definition  of,  104;  examples  of,  104-105. 

Fetiales,  College  of,  in  Rome,  43. 

Feudalism,  the  Age  of:  characteriiation  of, 
45-46;  common  elements  in,  47;  fav- 
orable to  arbitration,  48. 

Fines,  in  land  warfare,  413  n. 

Fisheries:  northeastern,  137  n.;  as  servi- 
tudes,  176;  rights  of,  in  bays,  201  n.; 
Seal,  in  Behring  Sea,  216-217  ^-'t  free- 
dom of,  on  the  high  seas,  218 ;  references 
on,  218;  British  pearl  fishery  off  Ceylon, 
218  n. 

Fishing  Vessels^  Coast:  exemption  of, 
from  capture,  83,  424  and  n.;  references 
on,  425  n. 

Flags:  improper  use  of  enemy,  393  and  n. ; 
Red  Cross,  387  and  n. ;  of  truce,  399-400 
and  n.;  use  of  false,  in  case  of  warship, 
438  n.,  5x4  n.;  determines  neutral  or 
enemy    character,    444;     transfer    of, 

445-446. 

Florida,  1x5, 138  n.,  139  n.,  183,  908  n. 

Foodstuffs  (see  Provisions). 

Forced  loans,  263  and  n. 

Foreigners:  treatment  of,  in  Greece,  39; 
in  Rome,  42;  in  the  Bliddle  Ages,  46; 
mere  danger  of  injury  to,  no  ground  jfor 
intervention,  X50-151;  rights  of,  159, 
X76;  responsibility  of  States  for,  162; 
rules  governing,  in  respect  to,  X63 ;  not  to 
be  preferred  to  native  creditors,  x68; 
jurisdiction  over,  in  case  of  colonial  pro- 
tectorate, X90;  right  of  asylum  as  ap- 
plied to,  271  (see  also  Aliens). 

Fortifications,  419;  prisoners  and  inhabi- 
tants of  occupied  territory  not  to  be 
employed  on,  375  n.,  396  n. 

Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  241  and  n. 

France,  64,  67,  68,  69,  70,  71.  72.  73  n.,  88, 
97,  X07,  X08  n.,  ixx  n.,  X12  n.,  123,  X24, 
X26  n.,  X36  n.,  X39  n.,  X53  n.,  X76,  183  n., 
2x8  n.,  225  n.,  234  n.,  244  n.,  253,  262  n., 
264  n.,  268  n.,  292  n.,  300  n.,  3x6  n., 
317  n.,  329  n.,  330  n.,  33s  n.,  345  n., 
346  n.,  347  n.,  362  n.,  364  n.,  365  n., 
377  n.,  381  n.,  390  n.,  396  n.,  420  n.. 
421  n.,  422,  435  Q.,  436  D.,  440  n.,  441  n., 
463  n.,  464  n.,  466-467  n.,  470  n.,  473  n., 
478  n.,  484  n.,  486  n.,  495  n.,  528;  in 
Mexico,   150,  153  n.;   annexes  Savoy, 


183 ;  enforoemoit  of  levenne  laws  beyond 
the  three-mile  limit,  198  n.,  and  freedom 
of  rivers,  206-207  n.;  immunity  from 
local  jurisdiction  in,  222  and  n.;  and  the 
slave  trade,  227;  nationality  in,  228-239 
and  n.,  245  n.;  and  the  case  of  SouM. 
980  n.;  rules  of,  in  case  of  recaptuxc; 
440  n. ;  nationality  as  the  test  of  tnBaay 
character  in,  443  and  n. 

Franchises :  validity  of,  in  case  of  universal 
succession,  X33 ;  in  case  of  partial  suc- 
cession, 139  and  n. 

Franco-GCTian  War  of  1870,  75  n.,  79, 176, 
357  n.,  362  n.,  373  n.,  379  n.,  399  n^ 
403  n.,  409  n.,  490  n.,  451  n.,  467. 

"Free  ships,  free  goods" :  doctrine  of,  6$  il, 
67,  74*  441  And  n. 

French  Revolution,  65,  183,  906  n.,  907  il., 
964  n.,  268  n.,  363 ;   influence  of,  67-69. 

"French  rule"  of  immunity  from  local 
jurisdiction,  999  and  n. 

Frontiers,  173,  175  and  n. ;  bibliograpliy  on, 

178. 

Fuel:  supply  of,  to  bdligerent  warships^ 
479-473;   as  contraband,  491,  499  n. 

"Full  Powers,"  278  and  n.,  313. 

Fundamental  Principles  of  International 
Law,  underiying  the  Grotian  system,  58; 
Wolff's  doctrine  of,  63. 

Fundamental  (or  Essential)  Rights  and 
Duties  of  States*  93  n.,  143  ff.,  257  n.; 
their  nature,  143  and  n.,  150;  self- 
preservation,  X44-146;  independence, 
146-155 ;  le^  equality,  I55-X57 ;  respect, 
157-158;  commerce,  X58-X59;  jurisdic- 
tion, 159-160;    bibUography  on,   x6o. 


Gases,  asphyxiating,  80,  378  and  n. 

Genet,  Citiaen,  453-454  and  n. 

Geneva  Additional  Articles  of  1868,  426  n. 

Geneva  Board  of  Arbitration:  decision  of. 
as  an  evidence  of  Int.  Law,  91  (see  Ala- 
bama Controversy). 

Geneva  Conventions:  of  X864,  90*  75,  80^ 
380  and  n.,  381  n.,  382  n.,  426  n ;  of  1868, 
2x,  426  n. ;  of  X906,  20, 380  and  n.,  381  n^ 
382  n.,  388  n.,  426  n.,  462  n ;  references 
on,  388  n.;    bibliography  on,  405-406. 

GentiUs,  43,  60,  2x5  n.,  349  n. 

Germany,  7x,  72  n.,  79,  83  n..  88,  97,  xoo, 
X03  n.,  104  and  n.,  X05,  xo8  and  n.,  xx7« 
X29  n.,  X32,  136  n.,  X83,  X84,  X9X  n.,  X93, 
225  n.,  234  n.,  238,  241  n.,  244  n..  945  n., 
317  n..  334  n.,  335  n-.  346  n.,  366  n., 
367  n.,  396  n..  4XX  n.,  422  n.,  423  d., 
435  n.,  436  n.,  448  n.,  464  n.,  473  ■•• 
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475  n.,  478  n. ;  opposes  oompulaory  ar- 
bitration, 80,  330  and  n. ;  opposes  limi- 
tation of  armaments,  8a;  loss  of 
nationality  in,  245  n. ;  at  the  Brussels 
Conference,  373-374  n. ;  favors  doctrine 
of  Kfiegsraistm,  389  n. ;  suggests  Hague 
Prohibitions,  395  n.;  champions  right 
of  military  occupant,  409  n. ;  proposals 
of,  at  Second  Hague  Conference,  463  n. ; 
permits  sales  of  vessels  during  Russo- 
Japanese  War,  467. 

Gifts  of  Territory,  183. 

Good  Offices,  147  n.,  277 ;  as  a  mode  of  set- 
tling international  differences,  322  and 
n.;  Hague  Conferences  on,  323-324; 
bibliography  on,  342. 

Great  Britain,  23,  79,  8z.  82,  83  n.,  94,  97, 
98,  102,  105  n.,  106  n.,  107,  no,  120  n., 
122,  123  and  n.,  124,  129  n.,  131  n., 
X36  n.,  137  n.,  139  n.,  168  n.,  180  n., 
181  n.,  183  n.,  184,  192,  20X  n.,  202  n., 
212,  216  and  n.,  217  n.,  225  n.,  237, 244  n., 
300  n.,  329  n.,  334  n.,  335  n.,  345  n., 
346  n.,  360  n.,  365  n.,  368  n.,  388  n., 
390  n.,  395  n.,  416  n.,  420  n.,  422  n., 
434  n.,  435  n.,  436  n.,  439  n.,  444  n., 
460  n.,  464  n.,  470  n.,  473  n.,  475  n., 
478  n.,  486  n.,  495  n.,  528;  claims  Om- 
ception  Bay,  etc.,  as  territorial,  200  n.; 
claims  of,  to  ''Narrow  Seas,"  etc.,  201  n. ; 
and  the  Great  Lakes,  204  n. ;  and  the  St. 
Lawrence,  208-209  n.;  and  the  Suez 
and  Panama  Canals,  209-2x2  notes; 
impressment  of  seamen  by,  22X  n. ;  native- 
bom  subjects  of,  239-240;  naturaliza- 
tion in,  245-247;  extradition  laws  and 
treaties  of,  264-265  n.,  266-267  and  n. ; 
and  the  dismissal  of  ministers,  283-285  n. ; 
in  case  of  Gallatiu's  coachman,  292  n.; 
and  the  most-favored-nation  clause, 
3x7 ;  and  the  North  Sea  Incident,  326- 
327  n.;  proposes  obligatory  arbitration, 
330  n.;  rules  of,  in  case  of  recapture, 
440  n. ;  makes  domicile  the  test  of  enemy 
character,  443  and  n. ;  objects  to  German 
proposals,  438  n.;  urges  limitation  of 
supply  of  coal,  473  n.;  seizes  German 
v^sels,  496  n.;  on  convoy,  519  n.  (see 
also  England). 

Great  Lakes,  the,  208  n. ;  status  of,  204  n. 

Greece,  97,  xz2  n.,  123, 124, 136  n.,  X51, 152, 
154,  238.  271  n.,  345  n-.  346  n.,  531  n. 

Greeks,  the:   interstate  relations  of,  35-36 
and  note;  the  Int.  Law  of,  26,  37-41* 

Gregoire,  Abb6:    Project  of  a  Declaration 
of  the  Law  of  Nations  by,  68-69  and  n. 

Giotian    School   of    international    jurists, 
62-63, 


Giotius,  2, 43, 44, 64, 64-65  n.,  2x5  n.,  3x5  n., 
349  n.;  the  father  of  Int.  Law,  56-57; 
sketch  of  life  of,  57  n. ;  basis  of  woik  of, 
57-5S;  the  Grotian  System,  58;  fore- 
runners of,  88-89  n. ;  defines  sovereignty, 
99;  doctrine  of  succession,  141  n.;  on 
intervention,  149  n.;  rejects  usuaipioH, 
x8o  n.;  on  freedom  of  the  sea,  216; 
classification  of  contraband,  492  n.; 
on  freedom  of  river  navigation,  206  n. ; 
on  neutrality,  452  n. 

Guarantee:  collective,  iii,  3x8;  treaties 
of,  100,  III,  1X2  n.,  X49-150  and  n., 
219,  317-319;  references  on,  317-318  n. 

Guatamala,  97,  270  n.,  448  n.,  528  n.,  531  n. 

Guerilla  troops,   use  of,  in  warfare,  373  n., 

394  n. 

Guides :  use  of  forced,  396  n. ;  treatment  of, 
398  n. 

Gulfs:  neutralization  of,  xix;  as  terri- 
torial waters,  200-20X  and  n.;  innocent 
use  of,  by  foreign  merchantmen,  201; 
bibUography  on,  2x3. 
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Hague  Code  on  Land  Warfare  (see  Hague 
Regulations). 

Hague  Conference  of  Maritime  Powers 
(X904),  432-433  n. 

Hague  Declarations  (X899  and  X907),  80, 
83;  on  projectiles  and  explosives  from 
balloons,  390  and  n.,  397  n. ;  on  asphyx- 
iating gases,  390  and  n. ;  on  expanding 
bullets,  391  and  n. ;  references  on,  39X  n. 

Hague  Fishery  Convention  of  1882,  2x8. 

Hague  Peace  Conference,  Third  or  Future, 
390,  420  n.,  435  n.,  448;  Hague  recom- 
mendation regarding,  83,  85  and  n.; 
should  abolish  right  of  conquest,  i8x  n. 

Hague  Peace  Conference  of  1899,  S,  39X  n., 
399  n.,  430  n.|  purpoae  and  work  of, 
79~8o;  recommends  International  Com- 
mission of  Inquiry,  324,  327;  organizes 
Permanent  Court  of  Arbitration,  332; 
formulates  code  of  procedure,  333; 
Declarations  of,  390-39X   and  notes. 

Hague  Peace  Conference  of  1907,  8,  8x,  93  n., 
97,  IS7, 169  and  n.,  331  n.,  340  n.,  387  n., 
39X  n.,  395  n.,  414  »•,  4i7  n.,  420  n., 
42X  n.,  426  n.,  433  n.,  440  n.,  456.  458, 
462  n.,  522  n.;  work  of,  81-85;  conven- 
tions of,  listed,  81-82;  failures  of,  85; 
mode  of  signature,  156  n.;  Convention 
of,  relating  to  contract  debts,  169  and 
n. ;  organization  of,  309  n. ;  adopts  code 
of  procedure  for  International  Commis- 
sion of  Inquiry,  327 ;  declares  in  favor  of 
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"principle"  of  obligatoiy  arbitration, 
330;  adopts  Porter  Convention,  331  and 
n. ;  attempts  to  create  Court  of  Arbitral 
Justice,  335 ;  niles  of,  on  declarations  of 
war,  358-359  and  n. ;  rules  of,  on  Status 
of  Enemy  Merchant  Ships  at  Outbrealc 
of  Hostilities,  365-366  and  n.;  Hague 
Declarations,  390  f . ;  on  Conversion  of 
Merchantmen  into  Warships,  421-422; 
on  Restrictions  on  Capture,  423-424; 
on  Adaptation  of  Principles  of  the  Geneva 
Convention  to  Maritime  Warfare,  426- 
432;  on  submarine  mines,  433-435; 
on  naval  bombardment,  436-438;  votes 
on  principle  of  immunity  of  private 
property  at  sea,  441  n.;  on  aSrial  war- 
fare. 448;  wishes  of,  463  n.;  on  Rights 
and  Duties  of  Neutral  Powers  in  Mari- 
time Warfare,  465-475;  draws  up  list 
of  contraband,  490  n. ;  provides  immun- 
ity for  hospital  ships,  494  n. ;  agrees  upon 
establishment  of  International  Prize 
Court,  524. 

Hague  Peace  Conferences  of  1899  and  1907, 
8,  20,  70,  Q7,  308  and  n..  309  n.,  3",  334, 
420  n. ;  the  Pope  not  invited  to,  96 ;  on 
good  offices  and  mediation,  323-324; 
on  special  mediation,  324  n.;  propose 
obligatory  arbitration,  330  and  n. 

Hague  Prohibitions :  of  poison,  391  and  n. ; 
to  kill  or  wotmd  treacherously,  392  and 
n.;  refusal  of  quarter,  392  and  n.;  to 
cause  superfluous  injury,  393  and  n. ;  to 
make  improper  use  of  flags,  uniforms,  etc., 
393  and  n. ;  to  declare  extinguished,  etc., 
the  rights  of  enemy  nationals,  395  and 
n.;  to  compel  enemy  nationals  to  take 
part  in  operations  of  war,  395  and  n.; 
on  submarine  mines,  433-435. 

Hague  Regulations  respecting  the  Law  and 
Customs  of  War  on  Land  (1899  <^<i  1907), 
76,  372-380,  391-4x7,  451  n..  461  n.; 
sanction   of,   417;    on   aSrial   warfare, 

448-449. 
Hague  Tribunal  (see  Arbitration,  Pernument 

Court  of). 
Hague  Wishes  (mnm),   80,  84-85. 
Haiti,  97  and  n.,  245  n.,  528  n^  531  n. 
Hannover,  102,  126,  181  n. 
Hanseatic  League,  50  and  n, 
Hawaii,  249  and  n. 
Hay  Note  of  1904,  458  n. 
Hay-Pauncefote  Treaty  (igoi),  209-210  n. 
Hebrews,  the:  cruelty  of ,  in  wairfaie, 33 ;  the 

vision  of  the  Millennium  of,  33. 
Heralds,  386;    inviolability  of,  in  Greece, 

37,  40-41. 
High  Seas,   meaning  of,  as  applied  to  the 


Great   Lakes,    304    n.    (see   the  Open 

Sea). 
Hinterland,   doctrine  of  the,  in  oocupatiaii, 

173  n.,  188  n.,  191-192. 
Holland,  65  n.,  67,  71, 97, 102, 124  n^  129  il., 

Z36  n.,  152,  179  n.,  215  n.,  238,  340  n^ 

359  n.,  434  n- 
Holy  Alliance,  the,  71,  73,  151. 
Holy  Roman  Eminre,  100,  102,  106. 
Honduras,   81    n.,  97   n.,  98  n.,   245  a, 

270  n. 

Hospitality:  duties  of,  in  Persia,  34;  in 
Greece,  38,  40;  due  public  vessds  m 
foreign  ports,   220;    abuse  of,  221   a., 

271  n. 

Hospitals,  Civil,  387  n.;   not  to  be  bom> 

barded,  397. 
Hospitals,   Military,   neutiafizatioa  of,   in 

warfare,  1x2,  382  n. 
Hospital  Ships,  112,  382,  435  n.,  427-432, 

43a  n.,  494  n. 
Hostages,  319  and  n. 
Hostile  Aid  (see  Unneutral  service). 
Hostilities,  effects  of  Outbreak  of  (see  Ef- 
fects of  Outbreak  of  War). 
Hdtd  of  Ambassador  or  Public  Minister 

(see  Residence). 
Hot  pursuit,   doctrine  of,  199  and  n.,  221. 
Hovering  Acts,  British,  198  n. 
Hudson    Bay:    claimed    as   territorial   by 

Canada,  200  n. 
Humanity:  Ix>rimer*s  division  of,  96;  as  a 

ground  of  intervention,  149,  151,  154; 

as  a  fundamental  principle  of  war,  353; 

in  case  of  reprisals,  354. 
Hungary,  97,  103  and  n.,  238,  245  n^  396  n. 


Immigration :  no  right  of,  257  n. ;  laws  d 
the  United  States  on,  258^260;  British 
Aliens  Act  on,  258^360  n.;  bibliography 
on,  273-274. 

Immunities:  of  public  vessels  from  local 
jurisdiction,  220  and  n. ;  of  private  ves- 
seb,  222  and  n. ;  of  sovereign,  275,  295- 
396;  of  diplomatic  agents,  286-295: 
from  criminal  jurisdiction,  28S-289; 
from  dvil  jurisdiction,  28gr>290  and  n.: 
fiscal  and  other  immunities,  290-295; 
of  consuls,  303-305  and  notes. 

Immunity  (or  Inviolability):  of  private 
unoffendhig  property  at  sea,  21,  441- 
442  n.;   references  on,  443  n. 

Impartiality:  as  a  characteristic  of  neu- 
trality, 452  and  n.,  45^454  n.,  456; 
applications  of,  46&-475;  as  applied  to 
blockade,  479  and  n. 
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Imperfect  rights  and  duties,  Thomasiaii 
classification  of,  143  n. 

Imperium,  171-172,  334  n. 

Impressment  of  seamen,  references  on, 
221  n. 

Incorporation,  of  foreign  territory,  180. 

Indemnity:  261;  paid  by  France  to  the 
United  States,  126  n.;  due,  in  case  of 
international  delinquency,  162 ;  not  due, 
in  case  of  refusal  to  pay  pecuniary  claims, 
163-163  n.;  due,  in  case  of  injuries  to 
foreigners  through  mob  violence,  163-165 
and  n.;  in  New  Orleans  Affair  of  185 1, 
164;  in  New  Orleans  Affair  of  1891, 
164  n.;  in  case  of  contraband,  502. 

Independence,  xoi  and  n.;  as  an  essential 
characteristic  of  States,  94;  guaranteed 
in  case  of  neutralized  States,  izz  and  n. ; 
recognition  of,  120,  123-125;  effects 
of  premature  recognition  of,  124;  ex- 
amples of,  134-135;  no  legpal  right  or 
duty  of  recognition  of,  135 ;  bibliography 
on,  127;  partial  loss  of,  130;  succession 
in  case  a  colony  achieves,  130,  134,  136, 
138,  141 ;  the  fundamental  right  of,  146; 
rights  flowing  from,  146-147;  right  of, 
implies  duty  of  non-intervention,  147; 
as  basis  of  Int.  Law,  148. 

India:  maxims  of  diplomacy  and  rules  of 
warfare  in,  39  n.;  status  of  Protected 
Princes  and  States  of,  zzo. 

Indians,  North  American,  status  of,  109-1x0 
and  n.,  340,  241  n.,  249. 

Individuals :  as  subjects  of  Int.  Law,  92  n., 
93  n.,  94  n. ;  rights  and  duties  of,  in  Int. 
Law,  161  n.;  as  objects  of  Int.  Law, 
171,  236  ff.;  so-called  natural  rights  of, 
257  n.;  have  no  right  of  asylum,  371. 

Innocent  passage,  right  of:  in  territorial 
waters,  196-197;  of  warships,  197  n.; 
in  gulfs  and  bays,  201;  in  straits,  202; 
on  rivers,  206-207  and  n.;  references 
on,  3o6  n. ;  through  aerial  space,  335 ;  of 
public  ministers  through  third  coimtries, 
379-380  n.,  293-394;  references  on, 
280  n. ;  through  territorial  waters,  470  n. 

Institute  of  International  Law,  24,  195  n. ; 
on  insurgency,  118  n.;  on  occupation, 
z86  n.,  191  n. ;  favors  extension  of  marine 
league,  196  and  n. ;  on  right  of  innocent 
passage,  196-197  and  n. ;  on  hot  pursuit, 
199  n.;  on  gulfs  and  bays,  300  n.;  on 
straits,  3oi-303  n.;  on  collisions,  317- 
318  n.;  on  submarine  cabks,  318-3x9; 
on  aerostats  and  wireless  telegraphy, 
233-333  and  n.,  450  n. ;  on  admission  of 
foreigners,  357  n.;  on  extradition, 
368-369  n. ;  on  political  refugees,  372  n. ; 


on  diplomatic  immunity,  287  n.,  291  n., 
296  n.;  on  consular  immunity,  303  n., 
304  n.;  on  submarine  cables,  416  n.; 
on  submarine  mines,  435  n. ;  on  procedure 
for  arbitration,  333 ;  on  straits  forming 
an  international  passageway,  470  n.; 
attempts  to  abolish  relative  contraband, 
493  n. ;  on  preemption,  504  n. ;  on  right 
of  capture,  515  n. 

Instructions  to  Diplomatic  Agents,  378-379 
and  n. 

Insular  Cases,  137  n. 

Insurance,  life,  effect  of  war  on,  369  n. 

Insurgency:  recognition  of,  X17-119;  status 
of,  118  and  n.,  1x9  and  n.;  effects  of, 
118-119  and  n.;  effects  of  recognition  of 
belligerency  on,  1 30-1 21;  bibliography 
on,  X  27-1 28;  is  not  piracy,  224  and  n. 

Insurgent  Conununities,  as  subjects  of 
Int.  Law,  93  n. 

Insurrection,  status  of,  1x8. 

Intent,  Anglo-American  doctrine  of,  467- 
468  n. 

Intention:  declaration  of ,  242 ;  in  the  United 
States,  248-249  and  n.;  effect  of,  251- 
252  and  n.;  in  law  of  domicile,  255- 
256. 

Intercourse,   right  of,  147,  158-159. 

Interdependence  of  States,  19,  loi,  158. 

Intermunidpal  law,  in  Greece,  26. 

International  Administrative  Law :  5,  8,  74, 
78 ;  bibliography  on,  14. 

International  Agreements  (see  Agreements). 

International  Arbitration  (see  Arbitration). 

International  Biureaus,  5,  74,  78  and  n. 

International  Comity,  198  and  n.;  distin- 
guished from  Int.  Law,  3  and  n.;  bib- 
liography on,  12-13. 

International  Commissions,  5,  169  n.;  as 
creating  international  rights  and  duties 
for  individuals,  93  n.;  of  the  Danube, 
207  n. ;  of  the  Congo,  208  n. 

International  Commissions  of  Inquiry,  21, 
337  and  n.,  339  n. ;  as  a  mode  of  settling 
international  differences,  324-337;  North 
Sea  Commission  of,  21,  326-327  and  n. ; 
bibliography  on,  342. 

International  Community,  92,  95  n.,  147, 
159,  x6i,  264,  276;  idea  and  meaning 
of,  18-19;  interests  of,  19;  as  revealed 
by  the  Peace  of  Westphalia,  56,  59;  the 
Pope  not  a  member  of,  95 ;  only  civilized 
States  recognized  as  members  of,  96; 
members  of,  97^8;  Int.  Law  binding 
upon,  100;   admission  to,  115-116. 

International  Conferences:  Paris  (X884)  on 
submarine  cables,  2x9  (see  also  Berlin 
or  West  African  Conference,   Brussels 
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Conference,  Hacne  Peace  Coolerences 
and  London  Naval  Conference). 

International  Conferences  and  Congresses, 
5.  20-ai.  74»  76-78,  156.  295.  30»-3io; 
purpose  and  nature  of,  3oft*-3og ;  organ- 
ization and  procedure  of,  309-3x0  and 
n.;    bibliography  on,  310. 

International  Congresses :  Alg€(iras,  108  n ; 
Berlin  (1878),  116,  308;  Paris  (1856), 
8,  73,  116,  176,  207  n.,  308  n.;  Vienna 
(181s),  70-71.  "2  n.,  151,  207  n.,  226, 
377,  308  and  n. 

International  Crimes,  z6i  n. 

International  Delinquencies,  161-162,  219, 
343;  distinguished  from  International 
Crimes,  etc ,  161  n 

International  Differences:  settlement  of, 
321  6.;  distinction  between  legal  and 
political,  321  and  n. ;  amicable  modes  of 
settlement  of,  322-342;  non-amicable  or 
forcible  modes,  343-348. 

International  Ethics  or  Morality:  distin- 
guished from  Int.  Law,  2-3  and  notes; 
bibliography  on,  12. 

International  Highways,  220  n.,  470  n.; 
right  of  passage  through,  197  n.,  202; 
in  case  of  canals,  208-209;  the  open  sea, 
218. 

International  Law:  various  de6nitions  of, 
I  and  n. ;  origin  and  meaning  of,  2  and 
n.;  dbtinguished  from  International 
Morality,  Comity  of  Nations,  Interna- 
tional Policy  or  Diplomacy,  International 
Private  Law  or  Conflict  of  Laws,  and 
International  Administrative  Law,  2-5; 
as  a  branch  of  true  law,  5-9;  sanctions 
for,  7~9 ;  as  a  part  of  Municipal  or  State 
Law,  9-1 1 ;  bases  or  sources  of,  17  ff.; 
impossible  before  the  rise  of  the  modem 
European  State-system,  26;  implies 
the  existence  of  an  international  conunun- 
ity,  26;  history  of,  during  Antiquity, 
26  ff.;  during  the  Middle  Ages,  44  ff.; 
since  1648,  56  ff.;  the^'iu  genHum  as  a 
factor  in  the  growth  of,  43;  feudalism 
as  a  factor,  45 ;  the  Papacy  and  Empire 
as  factors,  47 ;  main  factors  in  the  growth 
of,  56;  Grotius  the  founder  of,  56-57; 
principles  of,  ignored  during  Napoleonic 
Era,  69 ;  questions  of.  settled  at  Vienna, 
70-71 ;  the  science  of,  during  the  nine- 
teenth century,  86  ff.;  modem  writers 
on,  86-88 ;  leading  authorities  on,  87^88 ; 
deleterious  effects  of  Bismarckian  meth- 
ods on,  87 ;  bibliography  on  history  of, 
89-90 ;  the  Pope  an  object  of,  96 ;  extent 
of  application  of,  to  barbarians  and 
savages,  96-97;  ChristiBn  origin  of,  96; 


scope  of.  96-97;  as  a  limitation  00  ex- 
temal  sovereignty,  xoo;  fundamental 
rights  and  duties  of,  143  ff.;  rests  upon 
doctrine  of  equality  and  independence, 
Z48;  intervention  to  enforce,  149-150: 
State  violations  of,  constitute  interna- 
tional  delinquendea,  161-162 ;  objects  of, 
171 ;  we  cannot  ignore  practice  in  creating 
rules  of,  i8z ;  neither  denies  nor  affirms 
right  of  conquest,  i8e  n.;  does  not  pre- 
scribe formalities  in  case  of  annexation, 
186  n. ;  rule  of,  on  Open  Sea,  2x7 ;  main 
objects  of,  on  the  high  seas,  219;  French 
rale  not  a  strict  rale  of,  222 ;  slave  trade 
not  piracy,  226-227  arid  n.;  slave  trade 
condemned  by,  230;  individuals  as 
objects  of,  236,  263 ;  law  of  domicile  in, 
254;  does  not  compel  extradition,  2613- 
264  and  n.;  consular  privileges  forming 
part  of,  303-304;  "freedom  of  consent'* 
in,  313;  treaties  must  conform  to,  3x4; 
rales  for  interpretation  of  treaties  no  part 
of,  3x5;  no  rales  of,  governing  trading 
with  the  enemy,  368 ;  rales  of,  applicable 
to  the  treatment  of  sick  and  wounded, 
381,  386;  distinguishes,  etc.,  39s  n.; 
violation  of,  by  Russia,  421  n.;  estab- 
lished rules  of,  425  n.,  426  n. ;  as  applied 
to  aSrial  warfare,  446-451;  rules  of 
Declaration  of  London  as  corresponding 
with  the  principles  of,  478  and  n. ;  Prise 
Courts  supposed  to  administer,  523,  526. 

International  Legislation,  8,  21,  74,  77-78. 

Intemational  Maritime  Bureau  at  Zaii^bar, 
229. 

International  Personality,  92, 93  n.,  102, 103, 
1x6,  1x7  n.,  X25,  130;  institutioos  not 
enjoying,  94-96;  de  /ado,  9^r9S;  <rf 
the  Pope,  95 ;  of  small  principalities,  98; 
of  Personal  Unions,  102 ;  of  Real  Unions, 
X03;  of  Confederacies,  103-X04;  of 
Federal  Unicxis,  X04;  of  dependent 
States,  105-X07;  conditions  of,  1x7; 
loss  of,  by  extinguished  States,  X28; 
partial  loss  of,  X30;  of  the  Danube  Com- 
mission, 207  n.;   bibliography  on,  98. 

Intemational  Policy  (see  Diplomacy):  dis- 
tinguished from  Intemational  Law,  3-4 
and  notes ;  bibliography  on,  13. 

Intemational  Private  Law  (see  Conflict  of 
Laws). 

Intemational  Prize  Court  (see  Prise  Court, 
International). 

Intemational  Relations:  utility  as  the  guid- 
ing purpose  of,  X9;  histories  of,  24  (see 
also  Diplomacy  and  Diplomatic  Re- 
lations). 

Intemational  Uni(»u :  since  1856,  74,  76-78^ 
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93  n.,  361 ;  Confederacy  a  fonn  of,  104. 

IntemmeDt:  of  priaonen,  375,  380  n. ;  of 
shipwrecked  persons,  431  and  n.;  of 
belligerents,  on  neutral  territory,  460- 
461;  of  belligerent  vessels  in  neutral 
ports  and   waters,   473-474« 

Interparliamentary  Union :  requests  calling 
of  Second  Hague  Conference,  81. 

Intervention,  X17  n.,  I47-I55f  347f  35^; 
France  declares  against,  68;  history  of, 
73,  148  n.;  recognition  of  belligerency 
not  an  act  of,  122 ;  premature  recognition 
of  independence  amounts  to,  124;  no 
right  of,  to  crush  revolution,  147  and  n. ; 
duty  or  principle  of  non-intervention, 
147, 148, 153-155;  forcible,  distinguished 
from  diplomatic  intervention,  mediation, 
etc.,  147-148  n.;  definition  of,  147-148; 
during  antiquity  and  the  Middle  Ages, 
148  n.;  classification  of,  149;  on  legal 
grounds,  149-150;  on  moral  and  human- 
itarian grounds,  151 ;  on  political  grounds, 
151-153;  collective,  151-153;  to  pre- 
vent or  terminate  an  unjustifiable  war, 
151  n.;  history  of  n<m-intervention, 
153  n.;  an  exercise  of  sovereignty,  154; 
modern  publicists  on,  154  n  ;  nature  of, 
Z55 ;  condemned  by  the  Calvo  Doctrine, 
162-163  n.,  169  n.;  financial,  168;  as  a 
means  of    self-help  or  political  action, 

347. 

Invasion:  distinguished  from  military  oc- 
cupation, 408  n. 

Inviolability:  of  heralds  and  envoys  in 
Greece,  37,  40-41:  of  postal  corre- 
spondence, in  maritime  war,  83,  423 ;  of 
Pope,  95  n.;  of  diplomatic  agents,  286- 
288;  in  third  countries,  279-280  n., 
286-287  and  n. ;  limits  of,  287-288  and 
n. ;  of  consuls,  303  and  n. ;  of  bearer  of 
flag  of  truce,  399-400  and  n. ;  of  neutral 
territory,  458  and  n. 

Ionian  Islands,  the,  105  n.,  107  n.,  112  n. 

Islands,  173  and  n.,  179  and  n.;  occupa- 
tion of,  188-189. 

Italian  Law  of  Guarantees  of  1871,  95  n. 

Italy,  71,  95,  97,  102,  108  n.,  126  n.,  132, 
136  n.,  152,  183  and  n.,  218  n.,  238,  253, 
316  n.,  322,  329  n.,  334  n.,  335  n., 
390  n.,  441  n.,  448  n.,  470  n.,  473  n., 
478  n.,  496  n.,  528 ;  loss  of  nationality 
in,  245  n. ;  and  extradition,  265  n. 


Japan,  73,  80  n.,  81  n.,  82,  83  n.,  96, 97, 98  n., 
108,  116,  117,  152,  157,  176,  183,  217  n., 
249,  258  n.,  306  n.,  329  n.,  334  n.,  335  n., 
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338 n.,  365  n^  38on.,386n.,39on.,4ii  n., 
421  n.,  422  n.,  436  n.,  441  n.,  443,  448  n., 
463  n.,  467  n.,  473  n.,  475  n.,  478  n.,  528; 
invasion  of  Korea  and  Manchuria  by, 
145-146  and  n.;  protest  of,  against 
segregation  of  school  children  in  San 
Francisco,  165-166  and  n.;  trade  restric- 
tions in,  261-262  n. ;  declares  war  against 
Russia,  357  n.;  permits  Russians  to 
remain,  362  n.;  permits  Russian  mer- 
chantmen to  remain,  364  n.;  sets  high 
standard  in  treatment  of  prisoners,  380  n. ; 
violates  principle  of  territorial  sover- 
eignty, 458  n.,  465  n.,  466  n. 

Japanese  School  Question,  the,  165-166 
and  n. 

Jettison,  the  law  of,  40. 

Jurisdiction,  right  of,  147,  159-160,  x8o; 
in  foreign  territory,  159;  over  vessels 
on  the  high  seas,  etc.,  159-160  and  n.; 
over  warships  and  merchantmen,  171; 
extent  of,  172;  over  land  domain,  173; 
in  case  of  colonial  protectorate,  190-191 ; 
limited  by  power  to  defend  seacoast,  195 
and  n. ;  over  vessels  in  territorial  waters, 
197  and  n.;  beyond  the  marine  league, 
198-199  and  notes ;  over  bays,  200  and  n. ; 
over  straits,  203;  over  rivers,  205- 
207;  over  adjacent  seas  during  Middle 
Ages,  215;  over  the  open  sea,  2x7;  over 
vessels,  219-223;  over  cases  arising  from 
salvage  or  collision,  222-223 ;  over  pirates, 
225-226;  references  on,  231 ;  over  aerial 
space,  232-235;  over  aliens,  262-263 
and  n.;  immunities  from,  of  sovereign, 
375,  295-296;  of  diplomatic  agents,  275, 
286-295;  over  suite,  291  and  n.,  296; 
of  consuls  in  Africa  and  the  Orient,  306 ; 
of  national  prize  courts,  523  and  n.; 
of  Int.  Prize  Court,  524-526. 

Jurisprudence:  analytic  school  of,  5;  his- 
torical school  of,  6 ;  definition  of  law  in, 
7;  sociological  tendency  of,  19  and  n. 

Jus  beUi,  the,  of  the  Romans,  42-43. 

Jus  fetialet  43. 

Jus  genUum,  43-441  bibliography  on,  54-~55* 

Jus  nahtrale:  the  basis  of  Int.  Law,  57; 
bibliography  on,  91. 

Jus  posiUmini,  439. 

Jus  sangumis,  the,  237-238  and  n.,  241  n. 

Jus  soH,  the,  237  and  n.,  239,  240,  247. 


Khanates   of    Khiva    and    Bokhara,    the^ 

108. 
Kiel  Canal,  209  n. 
Korea,  80  n.,  81  n.,  97  n.,  xo8  and  n.,  146, 
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\    353  n.»  458  n.;  Japanese  protectorate 

over,  98  n. 
KriegsraisoH,  353  n.,  389  n. 


VagreaHon,  277  and  n. 

Lake  Michigan,  304  n.,  305  n. 

Lakes,  179;  as  boundaries,  175;  inland,  as 
territorial  waters,  303;  international, 
should  be  free  to  all,  303-304;  bibliog- 
raphy on,  3x3. 

Land    Domain,    the,     what    it   includes, 

173. 

Language:  of  diplomacy » 310;  at  the  Hague 
Conferences,  310 ;  of  the  Int.  Prize  Court, 
529-530. 

Latin-American  States,  73,  75  n.,  zi6  n., 
1 30  n.,  133,  163  n.,  165,  174  n.,  337, 
343  n.,  309,  339  n.;  recognition  dE,  134 
and  n. ;  and  the  Monroe  Doctrine,  153 ; 
right  of  asylum  in,  371  and  n.;  and 
arbitration,  330  n. 

Law,  definition  of,  7. 

"Law  of  all  Mankind,"  the,  41-43,  386. 

Law  of  Nations  (see  International  Law). 

Law  of  Nature,  60;  school  of  jurists,  59-60, 
86;  argued  in  the  St.  Lawrence  contro- 
versy, 308  n. 

Leased  territory,  173  n.,  184. 

Legality,  as  a  ground  of  intervention,  149- 

151.  154. 

Legations :  right  of  asylum  in,  371  and  n. ; 
the  right  of,  376  and  n. ;  immunities  of, 
393-395. 

Letters  of  Credence,  378  and  n.,  379,  381  n. 

Levies  en  masse,  373  and  n.,  394  n. 

Levying  of  troops,  453  n.,  458r-459  and  n., 
466  n. 

Liberia,  97,  117. 

Licenses :  to  trade,  367-368  n.,  435  n. ;  ref- 
erences on,  367  n. 

Lichtenstein,  98. 

Loans  (see  also  Debts,  Public  and  Forced 
Loans) ;    by  neutrals,  459  n.,  463. 

London  Naval  (inference  of  1909  (see  Dec- 
laration of  London),  74,  75,  86,  303  n., 
330  n.,  433  n.,  443  n.,  487  n.,  495  n. 
501  n.,  5x8  n.,  533  n.,  537  n.;  rules  of,  on 
enemy  character,  444-446;  on  blockade, 
478-487 ;  sanctions  doctrine  of  continu- 
ous voyage,  496  n. ;  rules  of,  a  happy 
compromise,  504  n.;  on  convoy,  517-518 
and  n. ;  on  destruction  of  neutral  prizes, 
530-533  and  notes. 

Loss  of  Territory,  modes  of,  193-194. 

Louisiana,  cession  of:  138  n.,  139  n.,  183, 
308  n.;  boundary  of,  189  n. 


Luxemburg,  97  and  n.,  i03,  464  n.,  $31  n.; 
neutralization  of,  iii  n.,  113  and  n. 
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Machiavellian  diplomacy:  aims  of,  3-4; 
during  Antiquity  and  the  Middle  Ages^ 
37 ;  in  India,  39 ;  character  of,  in  Europe, 
66;  of  Bismarck,  79,  87;  and  interven- 
tion, 149  n. 

Madagascar,  107  n.,  Z36  n.,  139  n.,  327  n., 
339. 

Magellan's  Straits,  neutralization  of,  202  n. 

Mail  steamers:  exemption  of,  from  viat  and 
search,  433  and  n. 

Malta:  neutralization  of,  1x3:  prodama- 
tion  of  governor  of,  during  Russo-Japan- 
ese War,  473  n. 

Manchuria,  146,  176,  353  n.,  363  n.,  458  n. 

Marcy,  Sec'y :  argument  of,  in  Koszta  case, 
353  n.,  354-355  n.;  and  the  recall  of 
Crampton,  384  n. ;  contention  of,  305  n. 

Mare  dausum,  304,  3x6. 

Mare  Uberum,  316  and  n. 

Marginal  Sea  (see  Marine  League). 

Marine  League,  the,  173  n.,  179,  188,  192, 
3 10  n.,  334  and  n.;  history  of,  195-196; 
extension  of,  desirable,  196  and  n. ;  right 
of  innocent  passage  through,  196-197 
and  n.;  exercise  of  authority  beyond, 
197-199  and  notes;  in  case  of  canals, 
311 ;    bibliography  on,   3x3-213. 

Marine  Ordinance  (French)  of  x68x,  32,  64. 

Maritime  Belt  (see  Marine  League). 

Marriage:  effect  of,  on  nationality,  239  n., 
343,  347,  350  n.,  351  n.;  effect  of,  on 
domicile,  353  n.;  diplomatic  and  con- 
sular, 39X-393  n.,  302  n. 

Martial  law,  373,  409-4x0  n. 

McLeod,  case  of,  145  n. 

"  Means  at  its  Disposal "  (see  "Due  DiE- 
gence"). 

Medes,  the :  cruelty  of,  in  warfare,  34. 

Medieval  Church:  influence  of,  in  Middle 
Ages,  41,  46,  47. 

Medieval  Commerce,  influence  of,  50. 

Medieval  Empire  (Holy  Roman  Germanic), 
influence  of,  in  Middle  Ages,  47. 

Mediation,  147  n.,  377 ;  as  a  mode  of  settling 
international  differences,  323-334  and 
notes;  examples  of,  333  n.;  Hague  Con- 
ferences on,  323-324;  spedal,  334  n.; 
bibliography  on,  343. 

Merchantmen,  Armed  Enemy,  517  n. 

Merchant  Vessels:  status  of  enemy,  at  the 
outbreak  of  hostilities,  83,  364  and  n.; 
conversion  of,  into  warships,  83, 431-433; 
regulations  regarding  the  crews  of,  83> 
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425-426;  paaaageof,  through  territorial 
waters,  159;  as  objects  of  Int.  Law,  171 ; 
liable  to  jurisdiction  of  riparian  State, 
197  and  n. ;  right  of  innocent  passage  of, 
in  gulfs  and  bays,  201;  in  straits,  202; 
allowed  to  pass  Turkish  Straits,  202  n. ; 
international  lakes  and  seas  should  be 
free  to,  204;  freedom  of  rivers  to,  205- 
207;  international  canals  open  to,  209; 
evidences  of  nationality  of,  219  and  n. ; 
jurisdiction  over,  on  the  open  sea  and  in 
foreign  ports,  221-222;  right  of  asylum 
as  applied  to,  270  and  n. ;  when  subject 
to  capture,  438;  sale  of,  by  neutral  in- 
dividuals has  been  upheld,  467  n.;  en- 
gaged in  unneutral  service,  507-5x1; 
the  right  of  visit  and  search  of,  513  and  n., 
514  n.;  the  capture  of,  5x5-5x6  and  n. 
lilettemich    and    the    Mettemich  System, 

71. 
Mexico,  73,  97,  X05,  125,  165,  x68  n.,  243  n., 

329  n.,  448  n.,  486  n.,  496  n.,  53X  n.; 

French  intervention  in,  X50,  153;    and 

extradition,  265  n. 

Mexico,  Gulf  of,  201  n.,  215. 

Mid-Channel,  as  boundaries,  174-X75,  202, 
205. 

Middle  Ages,  the,  206  n.,  233  n.,  237  n., 
362  n.,  424  n.,  501  n.;  nature  of  inter- 
national relations  in,  27 ;  history  of  Int. 
Law  during,  44-52 ;  bibliography  on  the 
Int.  Law  of,  54 ;  intervention  in,  X48  n. ; 
freedom  of  the  open  sea  during,  2x5; 
declarations  of  war  in,  357  n. ;  treatment 
of  prisoners  during,  380  n.;  neutrality 
during,  452  n. 

Middle  Distance,    principle  of  the,  189  n. 

Military  Expeditions,  452,  455  n.,  469  n. 

Military  Law,  372,  4x0  n. 

Military  Necessity  (see  Necessity,  Military). 

Military  Occupation  (see  Occupation,  Mili- 
tary). 

Military  Service,  362;  evasion  of,  in  Ban- 
croft Treaties,  244  n.;  effect  of,  on 
expatriation,  251  n.;  resident  aliens, 
not  liable  to,  263 ;  references  on,  263  n. 

Mines,  use  of,  in  war,  393  n. 

Minister  of  Foreign  Affairs,  279,  290,  300, 
309  n.,  336  n.;   duties  of,  275. 

Ministers,  Public,  275,  276,  300;  relations 
of,  defined  at  Congress  of  Vienna,  70- 
71;  classification  of,  277-278;  docu- 
ments furnished  to,  278-279 ;  immunities 
of,  279-280,  286-295 ;  in  third  countries, 
279-280  n.,  287-288  n.;  recall  of,  281- 
282  and  n.;  dismissal  of,  283  and  n.; 
examples  of,  283-285  n. 

Miamsaippi  River,  X72  n.,  173  n.,  189;  free 


navigation  of,  208^-209  n. ;  references  on, 

209  n. 
Mixed  Commissions,  X75,  207  n.,  324-325  n., 

328  n. ;   of  the  Danube,  207  n.,  208  n. ; 

of   the   Congo,   208  n.;  references  on, 

338n. 
Mob  violence,  indemnity  due  to  foreigners^ 

in  case  of,  X63-X65  and  n. 
Modi  vioepidi,  3xx  n. 
Monaco,  94  n.,  98, 107,  X09  n. 
Monroe  Doctrine,  338  n.;    statement  and 

history  of,  72-73;   references  on,  73  n.; 

definition  and  meaning  of,  X52-X53. 
Montenegro,  8x  n.,  97  and  n.,  106  n.,  X36  n., 

426  n.,  435  n.,  448  n.,  531  n. 
Morality :  as  a  ground  of  intervention,  X49, 

151*  154  (see  International  Ethics). 
Morocco,  97  n.,  98  and  n.,  108  n.,  211  n., 

335  n- 

Mosaic  Code,  the,   rules  of,  on  warfare,  32. 

Most-Favored-Nation  Clause,  in  treaties, 
3x7;  references  on,  317  n. 

Mountains,  as  natural  boundaries,  174-175 
and  n. 

Municipal  or  State  Law:  <x>mpared  with 
International  Law,  7  n.;  Int.  Law  a 
part  of,  9-X1 ;  a  part  of  tiie  law  of  Eng- 
land, 9-10;  of  the  United  States,  zo-xi ; 
bibliography  on,  xx-x2. 


N 


Naples,  72,  xoi. 

Napoleon  I,  xoo,  X09  n.,  145  n.,  151,  i8x  n., 
3x3,  362  n.,  368  n.,  374  n. 

Napoleonic  Code,  the,  237  n.,  238  n.,  253. 

Napoleonic  Era,  the,  69-70,  207  n. 

Napoleonic  Wars,  the,  363  n.,  479  n. 

Narrow  Seas,  the,  2x5. 

Nationality :  principle  of,  70»  74>  182 ;  does 
not  enjoy  international  personality,  195 
and  n.;  in  case  of  cession  or  conquest, 
184  n. ;  loss  of  British,  247 ;  loss  of,  in 
other  countries,  245  n. ;  bibliography  on, 
272-273;  meaning  of,  in  Int.  Law,  236 
and  n.;  as  applied  to  native-bom  citi- 
zens, 237-242;  in  France,  238r-239  and 
n.;  in  Great  Britain,  239-240  and  n.; 
in  the  United  States,  240-242  (see  also 
Naturalization);  as  a  test  of  enemy 
character,  443  and  n.,  444-445  n.,  463  n. ; 
of  ships,  2x9  and  n.,  220;  of  children 
bom  during  a  voyage,  22 x;  references 
on,  23  x;  of  airships,  235  and  n. 

Naturalization,  240  and  n.,  240-24X,  242-250, 
262  n.;  meaning  of,  242;  Buchanan's 
views  on,  244  n. ;  Treaties  on,  244-245  n. ; 
in  Great  Britain,  245-247 ;  in  the  United 
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States,  247-250;  UbUognphy  on,  272- 

274. 

Naturalization  (British)  Act  of  1870,  239, 
246, 248  n. 

NaturaHxatioQ  Treaties  (see  Treaties). 

Naval  Prize  Act  (British)  of  1864,  440  n. 

Navigation :  freedom  of,  as  applied  to  rivers, 
205  n.,  205-207 ;  history  of,  206-209  n. ; 
of  the  Scheldt,  206-207  n. ;  of  the  Rhine, 
207  n.;  of  the  Danube,  207  n.;  of  the 
Congo  and  the  Niger,  208  n.;  of  the 
Mississippi  and  the  St.  Lawrence,  208- 
209  n.;  freedom  of,  217-218  and  n.; 
aErial,  232,  234. 

Necessity :  doctrine  of,  144  and  n. ;  Webster 
on,  145  n. ;  in  the  case  of  the  ViriimHS, 
146  n.;  plea  of ,  on  ground  of  self-defense, 

199. 

Necessity,  Military,  392  n.,  411  n.;  law  of. 
in  Greece,  38  and  n. ;  as  a  justification  of 
war,  352  n. ;  as  a  fundamental  principle 
of  war,  353  and  n. ;  in  case  of  reprisals, 
354;  in  case  of  seizure  of  property,  393 
and  n. ;  in  case  of  bearer  of  a  flsig  of 
truce,  399  n.;  in  case  of  confiscation  of 
property,  411  n. 

Negotiations,  276,  277,  278  n.,  279;  as  a 
means  of  settling  international  differ- 
ences, 322  and  n.;  usually  precedes  war, 

3S8. 
Netherlands,  the,  102,  104,  136  n.,  329  n., 

475,  478  n. 

Neutrality,  271 ;  ofEIis,  38n.;  of  the  Congo, 
76;  of  neutralized  States,  in  and  n.; 
enforcement  of,  in  case  of  recognition  of 
insurgency,  1x8;  in  case  of  belligerency, 
1 20-1 21;  obligation  of,  144;  conversion 
of  merchantmen  in  neutral  ports  a  viola- 
tion of,  423  n. ;  definition  and  nature  of ; 
452;  history  of,  452-455  and  notes; 
fundamental  principles  of,  455-456  and 
n. ;  bibliographies  on,  456-457.  476-477- 

Neutrality  Laws  of  the  United  States,  284  n., 
454  and  n.,  468  n. 

Neutralization,  130;  of  Elis,  38  n.;  of  the 
Congo,  76;  of  States,  111-112;  a  mis- 
nomer as  applied  to  Magellan's  Straits, 
202  n. ;  of  the  Suez  and  Panama  Canals, 
211-212  and  420  n. 

Neutral  Persons:  conditions  under  which 
they  cannot  take  advantage  of  neutrality, 
462  and  n.;  acts  of,  which  are  not  un- 
neutral, 462-463  and  n. 

Neutral  Ports  and  Waters :  coaling  of  bellig- 
erent warships  in,  452,  472-473  and  n. ; 
repairs  of  belligerent  warships  in,  452, 
472  and  n.;  as  base  of  operations, 
466  and  n.;    admission   of  belligerent 


warships  into,  468-469  and  n. ;  duratiQii 
of  sojourn  in,  470-471  and  n.;  prises 
^  473-474;  cannot  be  blockaded*  486 
andn. 

Neutral  Powers :  duties  of,  in  respect  to  use 
of  submarine  mines^  434 ;  restricdons  on, 
in  atrial  warfare,  450  and  n. ;  rights  and 
duties  of,  in  land  warfare,  458-460;  in 
maritime  warfare,  465-475. 

Neutral  Property :  in  land  warfare,  464. 

Neutral  Rights  and  Duties:  Conventioiis 
regarding,  82,  83.  85,  458-47S ;  in  case  of 
insurgency,  118  n.;  of  belligerency,  xso, 
122;  origin  of,  453;  in  land  warfare, 
458-464 ;  in  maritime  warfare,  465-475 ; 
bibliography  on,  476. 

Neutral  Territory :  inviolability  of,  458  and 
n.,  460  n.,  465  and  n.;  prize  courts  in, 
466;  as  a  base  of  operations,  466;  fitting 
out  or  arming  of  ships  in,  467  and  n. 

Newfoundland,  137  n.,  176,  200  n.,  218  n. 

New  Orleans,  riots  at,  in  1851,  164. 

Nicaragua,  83  n.,  97,  261  n.,  282  n.,  358  n., 
366  n.,  417  n.,  422  n.,  426  n.,  432  n., 
448  n.,  464  n.,  475  n.,  5Z^  n. 

Niger,  the,   free  navigation  of,  208  n. 

Non-combatants:  distingiiidiftd  from  com- 
batants, 374. 

Non>hostile  Intercourse,  between  beOig- 
erents,  399-404. 

Non-intercourse  Acts,  as  a  fonn  of  protest, 
347  n. 

Non-intercourse  between  belligerents  (see 
leading  with  the  Enemy). 

Non-intervention  (see  Intervention). 

North  Sea,  183,  203  n.,  209  n.,  215,  218, 
486  n. 

North  Sea  Commission,  326-327  and  n. 

North  Sea  Fisheries  Convention  (1882), 
196  n. 

North  Sea  Incident,  21,  326-327  and  n.» 
335  n. ;  references  on,  327  n. 

Norway,  71,  97,  103  and  n.,  117  and  n., 
129  n.,  136  n.,  196  n.,  2x5,  245  n.,  329  n., 
340  n.,  345  n. ;  imperfect  neutralization 
of,  1x2,  113  n. 

Notification:  in  case  of  occupation,  186; 
in  case  of  Africa,  186  n.,  191 ;  in  laying 
submarine  mines,  434;  in  case  of  bom- 
bardments, 397,  437;  in  blockade,  481; 
in  contraband,  490,  492-493. 


Objects  of  International  Law,  171 ;  persons 
and  things  as,  92  n. ;  the  Pope  as  an  object 
of,  96 ;  on  the  high  seas,  219 ;  individuals 
as,  237,  263. 
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Occupation,  igo  n.,  319  and  n.;  the  Roman 
law  of,  44,  65 ;  of  the  open  sea,  216-3x7 1 
of  the  bed  of  the  sea,  218  n. ;  of  a  port 
as  means  of  reprisal,  344 ;  as  a  mode  of 
aoquiiing  territory,  185;  distinguished 
from  conquest  and  cession,  185  n.;  con- 
ditions of,  185-186;  in  Africa,  186  n.; 
history  of,  186-187  n.;  extent  of,  187- 
190;  disguised,  igo-192;  references  on, 

I94f  353- 

Occupation,  Administrative,  185. 

Occupation,  Military,  100, 180  n.,  372, 395  n., 
396  n.,  408-418;  Hague  wish  respect- 
ing the  situation  of  foreigners  under,  84, 
373,  395  n.,  396  n.,  408-418;  definition 
of,  408  and  n.;  distinguished  from  con- 
quest, 408  n.;  Hague  Regulations  on, 
409-417;    bibliography  on,  417-418. 

Ohio  River,  the,  173  n. 

Open  Sea,  the,  215  ff.;  ceremonials  to  be 
observed,  157  n. ;  as  object  of  Int.  Law, 
171;  as  natural  boundary,  174;  hot 
pursuit  continued  on,  199  and  n.;  gulfs 
and  bays  belonging  to,  201 ;  lakes  and  seas 
connected  with,  203 ;  rivers  flowing  into 
205;  the  freedom  of,  215-219;  history 
of  freedom  of,  215-216  and  n.;  meaning 
of  freedom  of,  217 ;  consequences  of  this 
freedom,  217-219;  references  on,  217 
n.,  231;  definition  of,  2x7  n.;  juris- 
diction over  vessels  on,  220-221 ;  piracy 
on,  223  ff.;  conversion  of  merchantmen 
on,  422  n.;  use  of  submarine  mines  on, 
435  n. ;  vosels  carrying  contraband  liable 
to  capture  on,  500;  right  of  visit  and 
search  on,  513  and  n. 

Operations^  Military:  compulsion  on  popu- 
lation of  occupied  territory  to  take  part 
in,  prohibited,  395  and  n.,  396  n. 

Option :  the  ric^t  of,  184  and  n.,  237  n.,  242 ; 
references  on,  184  n. 

Oregon  controven^,  the,  189  and  n.;  ref- 
erences on,  igo  n. 

Orient,  the,  152, 176,  276  n. ;  right  of  aaylum 
in,  271  and  n.,  292  n.;  consular  juris- 
diction in,  306. 

Origin  of  States,  115. 

Orinoco  River,  xgo  n.,  209  n. 

Ottoman  Empire  (see  Turkey). 

Outbreak  of  War :  effects  of  (see  Effects  of 
Outbreak  of  War). 


Pacific  Blockade,  148  n.,  344 ;  as  a  means  of 
settling  international  disputes,  345-347; 
the  law  of,  344-345;  interference  with 
neutral  conunerce,  346-347;    examples 


of,  345-346  n.;   Ubliograpby  00,^347- 

348. 
Pacific  Ocean,  the,  215. 

Panama,  97  and  n.,  108  and  n.,  154,  165; 
recognition  of,  124  and  n.,  153. 

Panama  Canal,  420  n.,  486  n. ;  conventional 
rules  governing,  209-2 1 1 ;  right  to  fortify, 
210  n. 

Pan-American  Conferences,  81,  308,  329 
andn. 

Papacy,  the,  or  Pope,  92  n.,  276  n^  277  n^ 
311  n. ;  influence  of,  in  Middle  Ages,  46, 
47;  not  a  real  member  of  the  interna- 
tional Gonunimity,  95 ;  diplomatic  agents 
of,  95;  an  object  of  Int.  Jaw,  96;  bib- 
liography on  status  of,  98. 

Papal  Nundo,  276  n.,  277  and  n. 

Paraguay,  83  n.,  97,  448  n. 

Parole:  release  on,  376-377  and  n.,  378; 
terms  of,  376  n.;  breach  of,  377;  in 
case  of  shipwrecked  taken  on  botad  a 
neutral  wanhip,  431  and  n.;  in  case  of 
interned  troops,  461. 

Partnerships,  commercial,  between  ene- 
mies, 369  and  n. 

Part  or  Semi-Sovereign  States  (see  States). 

Passports,  352  and  n.,  263  and  n.,  277,  291 ; 
special,  279;    military,  400  n. 

Patriarchal  System,  the:  intergroupal  re- 
lations under,  27-28. 

Peace :  formation  of  sodeties-for  the  promo- 
tion of,  78  n.;  treaties  of,  lox,  126; 
intenuitional,  181  n.;  armistice  usually 
precedes,  402. 

Peace  of  God,  46  and  n. 

Pentarchy,  the,  72. 

Persia,  8x  n.,  xo8  n.,  203  n.,  228  n.,  296  n., 
386  n.,  528  n.;  reserves  right  to  use  the 
Lion  and  Red  Sun,  387  n. 

Persians,  the:  crudty  of,  in  warfare,  34; 
hospitality  of,  34;    arbitration  among, 

34  n- 
Persona  standi  injudicio,  395  n. 

Personal  Unions,  102  and  n. ;  definition  and 
examples  of,  102. 

Peru,  97,  225  n.,  243  n.,  245  n. 

Philippine  Islands,  X39  n.,  135  n.,  X36  n., 
1381 139  ^-t  i^  ^-t  249  n. ;  and  the  In- 
sular Cases,  137  n. ;  our  title  to,  based  on 
cession,  x8x  n. 

Phcenidans,  the :  barbarity  of,  in  warfare,  35. 

Piedmont :  intervention  in,  72. 

Pillage,  393  n.,  411  and  n.,  412  n.,  438  n., 
441  n.,  450  n. 

Piracy,  92  and  n.,  93  n.,  94, 97  n.,  x6o,  x6i  n., 
2x5,  221  and  n.,  223  ff.,  365  n.,  441  n., 
5x3  n. ;  in  the  Homeric  Age,  40 ;  insur- 
gents  and  belligerency   not   guilty   of, 
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xiS-xxg,  X2i;  definition  and  nuirks  of, 
223-234 ;  insurgent  veasels  as  a  rule  do 
not  commit,  224  and  n.;  by  municipal 
law,  235  n.;  jurisdiction  over,  225-226 
and  n. ;  the  slave  trade  not,  226-327  and 
n.,  230;   bibliography  on,  230-231. 

Plebiscite,  X30;  theory  and  examples  of, 
in  case  of  cession,  183-X84  and  n.; 
references  on,  184  n. 

Poison,  prohibition  of,  39X  and  n. 

Poland,  130,  180  n. ;  division  of,  66  and  n. 

Policy,  as  a  ground  for  intervention,  X49, 
X 51-153  (see  also  Diplomacy). 

Political  Offenses,  267-269 ;  history  of  non- 
extradition  of,  268  n.;  difficulties  of 
definition  and  application  of,  26^-269 
and  n.;    references  on,  270  n. 

Political  Refugees:  the  so-odled  right  of 
asylum  as  applied  to,  270-271  and  n. 

Pope,  the  (aee  the  Papacy). 

Port  Arthur,  x  84,  357  &•>  358  n.,  449  n., 
451  n. 

Porter  Resolution  (see  Convention  for  the 
Recovery  of  Contract  Debts). 

Porto  Rico,  129  n.,  139  n.,  X83,  227  n.,  249  n. ; 
and  the  Insular  Cases,  X37  n. 

Ports:  as  territorial  waters,  200;  jurisdic- 
tion over  public  vessels  in,  220;  over 
private  vessels  in,  222. 

Portugal,  67,  97>  1S6  n.,  2x5  and  n.  237, 
24s  n.,  293  n.,  294  n.,  329  n.,  391  n-. 
435  n.,  496  n.;  proposals  of,  on  obliga- 
tory arbitration,  330  n.;  in  the  case  of 
the  General  Armstrong,  460  n. 

Positive  or  Historical  School  of  international 
jurists,  60-^2. 

Postal  correspondence:  inviolability  of,  in 
maritime  warfare,  83,  423-424  and  n.; 
references  on,  424  n. 

Powers,  the  Great,  72,  xo6  n.,  xxx,  X13  n., 
X16,  X17,  124,  X36  n.,  153  n.,  176,  204, 
2XX,  335  n.,  381  n.;  and  the  Balance  of 
Power,  X5X-X52',  the  European  Concert 
of,  X52-153,  X57;  and  freedom  of  rivers. 
207  n. 

Preemption,  504-505  n.;    bibliography  on, 

S04. 

Prescription,  x74andn.,  x8i  n.,  190 n.,  244n. ; 
as  a  mode  of  aoquisition  of  territory, 
179-180  and  n. ;  distinction  between,  and 
conquest,  etc.,  18X-182 ;  as  a  mode  of 
loss  of  territory,  192. 

President,  287  n.,  314  n.;  immunities  of, 
375  and  n.,  295  n. 

Primacy  of  the  United  States,  X52-X53,  X57. 

Prisoners  of  War,  1 18, 362, 392  n.,  399  and  n., 
40X  n.,  425  and  n.,  426  n.,  431,  442  n., 
45&'45i»  511;  treatment  of,  in  Gieeoe, 


38-39;  bills  of  exchange  drawn  by, 
368-369;  during  Franco-German  War, 
373  n. ;  treatment  of,  374  and  n. ;  intern- 
ment of,  375;  refoences  on  Japanese 
treatment  of,  380  n. ;  their  labor  and  main- 
tenance, 375;  their  punishment  and 
escape.  376  and  n.;  their  release  on 
parole,  376-377 ;  Bureau  of  InfonnatioB 
for,  377-379  aiui  n.;  Relief  Societies  ior, 
378;  freedom  of  postage  for,  378-379; 
freedom  of  warship  of,  379;  wills,  repa- 
triation, etc.,  of,  379-380  and  n. ;  bibli- 
Qgraphy  on,  406 ;  in  case  of  internment, 
461  and  n.,  462  n. 

Privateering :  abolition  of,  344  n.,  420  and 
n.,  422  n.;   references  on,  421  n. 

Prize  Court,  International,  8  and  n.,  21,  83, 
85,  295.  335  n.,  466,  481  n.,  491  n.,  506  n^ 
517  n.,  521  n.,  523  n.,  524^530;  right  of 
appeal  to,  524-526  and  notes;  the  law 
to  be  administered  by,  526-527  and  n. 
the  constitution  of,  527-529  and  notes; 
seat  and  language  of,  529-530;  agents 
and  counsel  of,  530  and  n.;  procedure 
of,  530  n.;  bibliography  on,  531. 

Prize  Courts,  NatiomJ,  359  n.,  438,  439  n., 
453  n.,  474, 503  n.,  510  n.,  513,  S19,  521  n-. 
522  n.,  524  and  n.,  528,  530  n. ;  ad- 
minister Int.  Law,  8,  21-22 ;  decisioas  <A, 
treated  with  respect,  22;  as  e\'idenoes 
of  Int.  Law,  2X-22 ;  jurisdiction  and  pro- 
cedure of,  523  and  n.;  right  of  apfxal 
from,  to  Int.  Prize  Court,  524-526  and 
notes ;  bibliography  on,  533. 

Prizes,  86,  254,  468-469,  516  n.;  in  the 
Panama  and  Suez  Canals,  210;  destruc- 
tion of  enemy,  438-439  and  n. ;  references 
on,  439  n.;  dbpootion  of,  440  axKl  n.; 
restoration  of,  465  n.;  capture  of,  in 
neutral  waters,  466  and  n.;  in  neutral 
ports,  473-474 ;  sent  in  for  adjudication, 
destruction  of  neutral,  520-522  and 
notes;    references  on,  522-523  n. 

Prohibitions:  in  law  of  neutrality,  452,  456; 
upon  belligerents,  465-466;  upon  neutral 
Powers,  466-467. 

Property,  Private:  not  subject  to  confisca- 
tion at  outbreak  of  war,  363  and  n. ;  not 
to  be  seized,  except  in  case  of  necessity, 
393  and  n.;  circumstances  under  which 
seizure  or  destruction  is  permissible, 
393~'394  n.;  confiscation  of,  forbidden, 
4XX  and  n.;  still  subject  to  capture  at 
sea,  441 ;  movement  for  abolition  of, 
433  n.,  441-442  n. ;  references  on,  443  n. 

Property,  Public  or  State:  movable,  4x4- 
415  and  n.;   immovable,  4x6  and  n. 

Protection:    of  aliens,  X63-X67,  362,  362; 
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of  nationals  abroad,  242,  252  n.,  277; 
in  Tuikey,  254  n. ;  right  of,  as  basis  of 
consular  jurisdiction  in  tiie  Orient, 
306  n. 

Protectorates,  Colonial,  xo8  n.,  109;  defini- 
tion and  advantages  of,  190,  191  and  n. ; 
bibliography  on,  194. 

Protectorate,  International,  130,  155  n., 
172  n.,  17s  n.,  190  n.  353 ;  over  Korea, 
98  n.;  over  the  Ionian  Islands,  105  n.; 
over  Egypt,  106  n. ;  over  the  TVansvaal, 
106  n.;  bibliography  on,  1x3-114;  defi- 
nition of,  107;  further  examples  of, 
107-108  and  n.;  do  not  include  North 
American  Indians,  109. 

Protocok,  310,  311  n. 

Provisions:  supply  of,  to  belligerent  war- 
ships, 472-473;  as  contraband,  491, 
492  n.,  498  n. 

Proxemi:  in  Greece,  39  and  n. 

Prussia,  21,  67,  71,  73  n.,  102,  107  n.,  113  n., 
126,  130,  132,  136  n.,  181  n.,  227  n., 
243  n.,  244  n.,  268  n.,  364  n.,  396  n., 
435  n.;  rise  of,  65;  in  Wfa^aton's  case, 
290  n.;  failed  to  observe  rules  of  warfare, 
373  n.;  attempts  to  create  Volunteer 
Navy,  420  n.;  rules  of,  in  case  of  re- 
capture, 440  n. 

Pufendorf,  59-60  and  n.,  141. 


Quadruple  Alliance  of  18x5,  7x,  152. 

Quarantine  laws:  enforcement  of,  beyond 
the  three-mile  limit,  198-X99  and  notes. 

Quarter:  in  Greece,  37;  refusal  of,  for- 
bidden, 392  and  n. 


Radius  of  action,  in  blockade,  484  and  n. 
Railway  material ;  of  neutrals,  in  land  war- 
fare, 464  and  n. ;  as  contraband,  49X, 

492  n. 
Rank  of  States,  difiPerences  in,  156  and  n. 
Ransom,  in  Greece,  38. 
Ransom  Bills,  368  and  n.,  523;  references 

on,  369  n. 
Ratification:  of  treaties,  314-315  and  notes. 
Real  Unions,  xoi,  102 ;  definition  of,  102-103 ; 

examples  of,  103  and  n. 
Reason :  as  a  source  of  Int.  Law,  20  n.,  6x. 
Rebus  sic  stantibus:  as  implied  in  treaties, 

100,  17s  n.,  319-320  n. 
Recall :  of  ministers,  281-282,  360  and  n. ; 

examples  of,  282  n. ;  of  consuls,  305. 
Recapture,  439-440  and  n.,  523 ;  references 

on,  440  n. 


Receipts,  in  case  of  contributions  and  requi- 
sitions, 413  n.,  414  n. 

Recognition :  of  belligerency,  XX9-123,  X48n. ; 
of  insuxgraicy,  118-1x9;  of  independence, 
X23-X25,  X48  n. ;  of  new  governments, 
125-X26;  of  States,  XX5-X25;  bibliog- 
raphies on,  X  27-128. 

Reconcentration  camps,  375  n.,  394  n. 

Red  Cross :  distinctive  emblem  of,  386-388 
and  notes ;  bibliography  on,  405-406. 

Red  Cross  Societies,  384  n. 

Red  Crescent,  386  n. 

Red  Sea,  203,  228,  42X  n. 

Relief  Societies :  for  prisoners  of  war,  378. 

Repairs:  of  belligerent  warship  in  neutral 
ports,  452,  472  and  n. ;  references  on, 
472  n. 

Reprisals  in  Peace,  1x7  n.,  X47  n.,  257  n., 
261,  356  n.,  363  n. ;  as  a  mode  of  settling 
international  disputes,  343-344  and  n. ; 
references  on,  344  n.;  bibliography  on, 

348. 
Reprisals  in  War,  353  and  n. ;  bibliography 

on.  355- 

Requisitions,  386,  393  n. ;  in  land  warfare, 
4x3-4x4  and  n. ;  463  n.,  464;  bibliog- 
raphy on,  418 ;  in  naval  warfare,  437  and 
n. ;  in  case  of  contraband,  494  n. 

Residence:  right  of,  x66  n. ;  in  Bancroft 
Treaties,  244  n. ;  effect  of,  on  nationality, 
25 X  n. ;  in  law  of  domicile,  255-256, 
443  n. ;  immunity  of,  in  case  of  public 
ministers  and  sovereigns,  275,  286,  292 
and  n.,  296. 

Res  nuUius,  X85,  217. 

Respect,  the  right  to,  157-158. 

Responsibility  of  States,  x6x-x69 ;  for  inter- 
national delinquencies,  x6x ;  acts  in- 
volving direct  responsibility,  161-162; 
acts  involving  indirect  responsibility, 
162 ;  States  not  the  judges  of  their  own 
responsibility,  x6x  n. ;  general  principle 
of,  X62;  rules  governing,  in  respect  to 
foreigners,  X63;  the  practice  of  the 
United  States  in  respect  to,  X63-X66; 
exceptions  to  general  principles,  167; 
for  daims  based  on  contract,  167-169; 
bibliography  on,  169-170. 

Retorsion,  X47  n.,  257  n.,  26x ;  as  a  mode 
of  settlement  of  international  disputes, 
343  and  n. ;  bibliography  on,  348. 

Revenue  Laws :  enforcement  of,  beyond  the 
three-mile  limit,  198-199  and  notes. 

Revolution :  right  of,  147 ;  war  of  the  Ameri- 
can, 369. 

Rhine,  the,  freedom  of,  207  n. 

Rhodian  Sea  Law,  the,  40  and  n.,  5X  n., 
215  n. 
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Riots,  status  of,  xi8. 

Riven,  71,  iii,  174-208;  as  natural  bound- 
aries, 174 ;  boundary  lines  of,  174  and  n., 
175  n. ;  as  a  means  of  accretion,  179; 
settlement  at  the  mouth  of,  189;  na- 
tional, 305;  international,  205-307;  as 
territorial  waters,  205-307;  bibliography 
on,  21^214. 

Roman  Catholic  Church,  not  an  Interna- 
tional person,  95  n. 

Roman  Law :  as  a  source  of  Int.  Law,  24  n. ; 
as  influencing  the  legal  conceptions  of  the 
Middle  Ages,  44;  Canon,  44,  48;  in- 
fluence of,  48  and  n.,  58 ;  of  occupation 
185;  on  freedom  of  river  navigation, 
206  n. ;  on  aCrial  space,  233  and  n. 

Rome :  the  policy  or  diplomacy  of,  41-42 ; 
the  Int.  Law  of,  42-44;  history  of,  a 
series  of  interventions,  148  n. ;  dedaia- 
tions  of  war  by,  357  n. 

Roosevelt,  Ex-President,  153  n.,  169  n., 
454  n.,  472  n. ;  calls  Second  Hague  Con- 
ference, 81 ;  recognizes  independence  of 
Panama,  124  and  n.,  153;  uses  good 
offices  to  terminate  Russo-Japanese  War, 
323  n. 

Roumania,  97,  xox,  xo6  and  n.,  X53  n.,  X83, 
448  n.,  53X  n. 

Rule  of  X756,  66  n.,  444  and  n.,  495  n. 

Ruses  of  War,  396  and  n.,  420 ;  bibliography 
on,  405. 

Russia,  66,  67,  69  n.,  71,  73  n.,  75  n.,  79f  82, 
83  n.,  96,  97  and  n.,  X07  n.,  108  and  n., 
XX2  n.,  1x3  n.,  1x6, 117,  X30,  X36  n.,  153  n., 
X56,  176,  183,  X84,  202  n.,  203  n.,  204, 
237  n.,  338,  245  n.,  268  n.,  292  n.,  300  n., 
309  n.,  320  n.,  335  n-,  337  n.»  338  n., 
359  n.,  364  n.,  365  n.,  390  n.,  4xx  n.,  422  n., 
424  n.,  426  n.,  44X  n.,  448  n.,  463  n., 
470  n.,  500  n.,  528,  53X  n. ;  admission  of, 
into  European  Community,  65;  daims 
White  Sea  as  territorial,  200  n. ;  and  the 
Behring  Sea  Controvert,  3x6-217  n. ; 
and  the  North  Sea  Incident,  326-327  n. ; 
proposes  obligatory  arbitration,  330  n. ; 
chaiges  treachery  against  Japan,  357  n. ; 
ejects  Japanese  refugees,  362  n. ;  permits 
Japanese  merchantmen  to  remain,  364  n., 
366  n. ;  calls  Conference  at  St.  Peters- 
burg, 3891 3QO  n.';  creates  Volunteer  Fleet, 
430  n. ;  sends  merchantmen  through  the 
Straits,  421  n.,  releases  the  Malacca, 
422  n. ;  threatens  to  treat  wireless  teleg- 
raphers as  spies,  45X  n.;  forms  First 
Armed  Neutrality,  453  n.;  vessels  of, 
attacked  by  Japan,  458  n. 

Russian  Prize  Rules  of  1869,  X96  n. 

Russo-Japanese  War,  the,  8x,  X05  n.,  xxx  n., 


146,  202  n.,  323  n.,  353  »•»  S^  Of  373  n^ 
379  n.,  380  n.,  386  n^  39X  n.,  39a  n., 
393  n.,  398  n.,  402  n.,  424  n-»  43i  n-» 
433  n.,  449  n.,  45X  n.,  458  n.,  465  n., 
467  n.,  469  n.,  470,  471  n.,  472  n.,  473  n. ; 
treatment  of  prisoners  during,  380  n. ; 
sensational  incident  of,  421-422  n. 
RusBO-Turkish  War  of  X877,  the,  357  n, 
386  n. 

S 

Safe-conduct,  279,  400  n. 

Safeguards,  400  n. 

Sakhalin,  X76,  x8i3,  373  n. 

Sale  of  Territory,  X83. 

Salvage,  440  n. ;  jurisdictioa  over,  222-223 
and  n. 

Sanction :  physical,  not  an  essential  cfaazac- 
teristic  of  law,  6-7;  nature  of,  in  InL 
Law,  7  and  n. ;  jucOdal,  8;  of  Hague 
Regulations,  4x7;  of  blockade,  48X  n^ 
482  n. 

San  Domingo,  97  and  n.,  x68  n.,  X76,  227  n^ 
422  n.,  53X  n. 

Sanitary  Formations,  383-384;  penoond 
off  383-384 ;  material  of,  385  and  n. 

Sanitary  laws,  234 ;  enforcement  of,  b^ond 
the  three-mile  limit,  X98-X99  and  notes. 

San  Marino,  98,  xo8, 109  n. 

San  Salvador,  97,  245  n.,  528  n.,  531  n. 

Saracens,  the:  international  practice  of, 
45  and  n. 

Sardinia,  73  n.,  xxx  n.,  X26  n.,  133  n.,  X36  n^ 
x83n. 

Savages :  do  not  enjoy  international  penon- 
ality*  94;  application  of  Int.  Law  to^ 
96-97 ;  use  of,  in  warfare,  373  n. 

Savoy,  xxx  n.,  136  n.,  X83. 

Scandinavian  States,  the :  dose  certain  ports 
to  belligerent  warships,  469-470  n. 

Schddt,  the:  freedom  of  navigation  upon, 
206-207  n. 

Seacoast,  occupation  of,  X89. 

Search  (see  Visit  and  Sordi). 

Seas:  neutralisation  of,  xx2 ;  as  boundaries, 
X75;  landlocked,  as  territorial  waters, 
203 ;  International,  should  be  free  to  all, 
203-204 ;  bibliography  on,  2x3. 

Seizure  (see  Capture). 

Selden,  60 ;  on  the  freedom  of  the  sea,  216. 

Sdf-Defenseor  Self-Preservation,  Rights  ci: 
meaning  and  examples  of,  I44r-i46  and 
n. ;  in  the  case  of  the  CarnUne,  145  and  n., 
458  n. ;  in  the  case  of  the  VirtknUu,  X45 
and  n.,  22X ;  as  a  ground  for  intervention* 
X49-X50;  in  respect  to  the  law  of  aftial 
space,  232  and  n. ;  as  a  justificatioD  for 
war,  352  n.,  356  n. ;  in  warfare,  394  n. 
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Sequestiation,  442  n. ;  enemy  debt  not  sub- 
ject to,  363 ;  enemy  merchantmen  found 
in  belligerent  port  at  outbreak  of  war  not 
subject  to,  346. 

Servia,  97, 105  n.,  106  and  n^  136  n.,  448  n., 
531  n. 

Servitudes,  International,  132,  134,  311  n., 
312  n.;  as  limitations  on  external  sover- 
eignty, 100;  definition  and  meaning  of, 
175  and  n. ;  positive  and  negative,  175- 
X  76 ;  difference  from  ordinary  international 
obligations,  175  n.;  examples  of,  176; 
bibliography  on,  176-177;  in  fifdwries, 
2x8  and  n. 

Settlement:  in  case  of  occupation,  186  and 
n.,  187  n.,  188 ;  at  the  mouth  of  a  river, 
189;  of  international  differences,  321  ff. 

Sheridan,  General:  devastations  of,  during 
Civil  War,  394  n. 

Sherman,  General,  401  n.;  devastations  of, 
during  Civil  War,  394  n. 

Ships  papers,  514;  conclusive  proof  in  case 
of  contraband,  199  and  n.;  in  case  of 
search,  516;  in  case  of  capture,  515  n., 
516  and  n.;  in  case  of  destruction  of 
priases,  520. 

Shipwrecked,  the :  in  maritime  warfare,  426- 
433. 

Shipwrecked  Vessels,  425  n. 

Siam,  80  n.,  8x  n.,  97,  386  n.,  528  n. 

Siberia,  2x6,  362  n. 

Sick,  the :  treatment  of,  in  land  warfare,  380- 
388;  bibliography  on,  405-406;  treat- 
ment of,  in  maritime  warfare,  426-432 ; 
care  of,  by  neutral  Powers,  461-462  and  n. 

Sieges,  396 ;  rules  of,  in  land  warfare,  397 ; 
controversy  respecting  revictualing  dur- 
ing, 403  n. ;  bibliography  on,  405. 

SHesian  Loan  Controvert,  67  n.,  363  n. 

Slavery :  in  Greece,  37,  38 ;  effect  of  aboli- 
tion of,  on  slave  trade,  227-228;  not 
contrary  to  Int.  Law,  230. 

Slaves :  so-called  right  of  a^lum  as  applied 
to,  270-271,  272  n. 

Slave  trade,  the,  93  n.,  22X  n.,  226-230, 
265  n. ;  at  Vienna  Congress,  71 ;  at 
West  African  Conference,  76 ;  not  piracy, 
226-227  and  n.,  230;  right  of  search  for 
suppression  of,  227-229;  condemned  by 
the  Law  of  Nations,  230 ;  references  on, 
230. 

Society  or  Family  of  States  (see  International 
Community). 

Sojourn :  in  neutral  ports,  470-47X  and  n. ; 
references  on,  470  n. 

Solidarity  of  States  (see  Interdependence). 

Soudan,  the :  status  of,  98. 

Sources  of  Int.  Law :  primary  sources,  19-20 ; 


secondary  sources  or  evidences,  20-24; 
bibliography  on,  24-25. 

South  African  Republic  (see  The  Trans- 
vaal). 

South  American  States  (see  Latin-American 
States). 

Southern  Confederacy,  131  n.,  496  n. ; 
belligerency  of,  X23  and  n. 

Sovereigns,  158,  279,  28X ;  as  subjects  of 
Int.  Law,  93  n. ;  the  Pope  not  a  real,  95- 
96 ;  immunities  of,  275,  295-296 ;  bibliog- 
raphy on,  297-298. 

Sovereignty:  as  an  essential  characteristic 
of  States,  94  and  n. ;  definition  and  nature 
of,  99  and  n. ;  internal,  100 ;  limitations 
as  external,  xoo-ioi;  delegations  of, 
loo-xoi ;  as  applied  to  Personal  Unions, 
Real  Unions,  Confederacies,  etc.,  102- 
112;  neutralization  a  restriction  on 
external,  112  and  n. ;  not  necessarily  de- 
stroyed by  treaties  of  guarantees,  1x2  n. ; 
partial  loss  of,  130;  exerdse  of,  in  case 
of  succession  of  States,  130,  X33,  X37, 138 ; 
violation  of,  justifiable  in  cases  of  ex- 
treme necessity,  X44-X46  and  n. ;  duty  of 
respecting,  X46;  rights  flowing  from, 
146-147;  right  of,  implies  duty  of  non- 
intervention, X47 ;  intervention  an  exerdse 
of,  154-155;  daim  to  jurisdiction  over 
aliens  in  foreign  countries  contrary  to 
territorial,  X59  n.;  inherent  qualification 
of,  x68;  eminent  domain  an  exercise  of, 
X7X ;  of  open  sea,  2x7 ;  over  vessels, 
320  n. ;  over  aCrial  space,  233-235;  ex- 
dusion  of  aliens  a  right  of,  257 ;  expulaioa 
of  aliens  an  inddent  of,  260;  taxation 
an  attribute  of,  263 ;  war  an  CMrdae  of, 
349;  distinguished  from  military  occu- 
pation, 408  n. ;  right  to  prohibit  viola- 
tions of,  453  and  n.,  455  and  n. 

Sovereignty,  Territorial :  doctrine  of,  under- 
lies the  Grotian  System,  58;  nature  of, 
X  7  2-1 73  and  n. ;  servitudes  do  not  in- 
volve a  loss  of  sovereignty,  176  and  n. ; 
bibliography  on,  X77 ;  in  case  of  colonial 
protectorate,  X91 ;  limited  by  power  to 
defend  seacoast,  X95. 

Spain,  67,  71,  73  n.,  96,  97,  xoi,  X02,  X2o  n., 
X24  n.,  X38  n.,  X39  n.,  152,  X53, 164,  x8i  n., 
X83,  184  n.,  186  n.,  X90  n.,  X96  n.,  2x5, 
2x6  n.,  238,  264  n.,  303  n.,  313,  339  n., 
338  n.,  361  n.,  364  n.,  4x7  n.,  435  n., 
438  n.,  448  n.,  463  n.,  470  n.,  473  n., 
475  n.,  478  n.,  528  n. ;  intervention  in, 
72 ;  and  the  Cuban  Debt,  X35  n.,  X36  n. ; 
in  the  case  of  the  VirginiuSf  X45  and  n. ; 
and  the  Mississippi,  208  n. ;  loss  of  na- 
tionality,  245  n.;    right  of  asylum  in. 
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371  n. ;  the  recall  of  De  L6me  by,  382  n. ; 

dismisMl  of  Buhrer  by,  a8s  n. 
Spuush^American   War,    357    d.,   360    n., 

367  n.,  394  n. 
Spanish-American  Wars   of    Independence, 

454- 

Spheres  of  Influence  or  Interest,  188  n.,  192. 

Spies,  234.  420, 451  n. ;  definition  and  mean- 
ing of,  398-399  andn.;  bibliography  on, 
405. 

Sponsions,  311  n.,  401  n. 

State  Papers,  as  evidence  of  Int.  Law,  23. 

States:  as  subjects  of  Int.  Law,  93  £F.; 
cseential  characteristics  of,  93-94;  defi- 
nition of,  93;  existence  and  recognition 
of,  94;  bibliography  on,  as  Int.  Perscms, 
98 ;  classification  of,  99  ff .  and  xoi  £F. ; 
bibliography  on,  113;  composite,  99,  loi, 
102,  X05 ;  simple,  99-102 ;  semi-  or  paxt- 
sovereign,  98-99,  xox,  276  n.,  312;  sov- 
ereign, 98,  99~ioi,  156-157,  3";  depend- 
ent, 99,  loi,  105  and  n.,  105-107;  pro- 
tected, xoo-xoi,  X08-X09;  neutrahaed, 
xxx-ixa;  bibIiogr^>hy  on  neutralised 
States,  X  X4 ;  origin,  recognition,  and  con- 
tinuity of,  I X5  £F. ;  origin  and  existence  of, 
XX5-XX6;  modes  of  recognition  of,  xi6- 
1x7,  X23-X25;  oontinuity  of,  X25-X26; 
extinction  of,  X26;  succession  of,  130- 
142;  under  Suzerainty,  xoo,  X05-106 
and  n.;  responsibility  of  (see  Responsi- 
bility of  States). 

St.  Lawrence,  Gulf  of,  204  n. 

St.  Lawrence  River,  204  n. ;  free  navigation 
of,  208^209  n. ;  references  on,  209  n. 

Straits,  208,  2x0;  luituralization  of,  iii; 
as  boundaries,  X75 ;  as  territorial  waters, 
20X-203;  ixmooent  use  of,  by  foreign 
merchantmen,  202;  bibliography  on, 
2x3. 

Straits,  the  (see  the  Dardanelles  and  the 
Bosphorus). 

Stratagems,  396  and  n.;    bibliography  on, 

405. 

Subjects  of  International  Law,  102 ;  States 
the  main  subjects  of,  93 ;  do  not  include 
nationalities,  etc,  94-95  and  n.;  the 
Pope  not  a  subject  of,  95-96. 

Subjugation  (see  Conquest). 

Submarine  Cables,  2x8-2x9;  references  on, 
219  n.;  in  time  of  war,  415-416  and  n., 
419;  bibliography  on,  4x8. 

Submarine  mines:  convention  relating  to, 
83)  85f  433-435  and  notes;  bombard- 
ment in  case  of,  436 ;  blockade  by  means 
of,  435  n.,  487  n. ;  references  on,  435  n. 

Subsoil,  jurisdiction  over,  172  and  n. 

Succession  of  States,  X30-143,  X82,  312  n.; 


universal,  130,  131-133;  partial,  130^ 
X34-X4X ;  in  case  of  se>^ral  succeascffs, 
132;  main  difference  between  partial 
and  universal,  134 ;  meaning  and  Roman 
idea  of,  X4X-X42  n. ;  bibliogxaphy  on,  X41- 
142. 

Sues  Cazud,  196  n.,  420  n.,  42X  n^  486  n.; 
oonventi<xial  rules  governing,  20^^-2x1. 

Suite  of  Sovereign  and  Diplomatic  Agents: 
immunities  of,  275,  286,  293-296; 
disdplinaxy  jurisdiction  over,  291  and  n. 

Surrender,  39a  and  n. 

Suspensions  of  arms,  401-402  n. 

Suzerainty,  States  under,  130,  155  n.,  X72, 
3x3  n.;  as  a  limitation  on  external  sov- 
ereignty, xoo;  a  cIassofdq>endent  States, 
105-X06;  definition  and  enimplf^  of, 
106  and  n. 

Sweden,  67,  7x,  97,  103  and  n.,  X17  and  n., 
129  n.,  136  n.,  183  n.,  205  n.,  215,  238^ 
245  n.,  329  n.,  340  n.,  435  n.,  448  n., 
528  n. 

Switseriand,  7x,  75,  97  and  n.,  104  and 
n.,  XXX  n.,  1X7, 129  n.,  234  n.,  238,  268  n., 
375  n.,  329  n.,  4x3  n.,  463  n.;  neutraliza- 
tion of,  ixi  iL,  X12  and  n.,  318  n.;  extra- 
dition law  of,  268  n. 


Taxes:  must  be  paid  by  aliens,  263 ;  exemp- 
tion from,  in  case  of  diplomatic  agents^ 
290-291  and  n.,  294,  296;  in  case  of 
consuls,  304  and  n. ;  in  case  of  military 
occupation,  4x2  and  n.;  hospital  ships 
exempt  from,  433-433  &• 

Terriiormm  nmOms,  x8s,  X87,  x88. 

Territory:  as  an  essential  characteristic 
of  States,  93-94,  94  n.;  integrity  of, 
guaranteed  in  case  of  neutralised  States^ 
XXX  and  n. ;  effect  of  loss  or  increase  of, 
on  State  obligations,  X26  and  n.;  right 
of  preserving  integrity  of,  144;  as  object 
of  Int.  Law,  X72;  modes  of  acquisition, 
X72,  1 79-193;  definition  and  extent  of, 
X72-X73;  transfer  of,  182;  gift,  sale  or 
exchange  of,  X83 ;  modes  ai  loss  of,  193- 
X94;  bibiiograi^  on,  X93. 

Texas,  136  n.,  139  n.;  belligerency  of ,  X23; 
independence  of,  124-125  n^  126  n.; 
case  of  bonds  of,  13X-X32  n. 

Thalweg,  X74-X75  and  n.,  205. 

Tolerance,  as  a  characteristic  of  neutrality, 

452- 
Torpedoes,  use  of,  in  war,  393  n.,  433 
Trading  with  the  Enemy,  366-369;   An^o- 

American  doctrine  of,  366-367  and  n.; 

Continental  view  of,  368;  Anglo-Ameri- 


INDEX 


555 


can  practice,  36^360 ;  references  on,  366- 
367  n. 

Transfer,  to  neutral  fla^,  86,  444  and  n., 
445-446  and  n. 

Transvaal,  the,  10, 106  n.,  107  n.,  117,  i2g  n. 
z8i  n.;  Concessions  Commission  on, 
130-140  n. 

Treachery,  prohibition  of,  392  and  n.,  396  n. 

Treason,  unlawful  to  incite  enemy  troops  to, 
396  n. 

Treaties  (see  also  Agreements,  Conventions, 
and  International  Conferences  and 
Congresses):  Amiens  (1803),  264  n.; 
Berlin  (1878),  136  n.,  139  n.,  183,  202  n., 
320  n.;  Chile  and  the  Argentine  Re- 
pubUc  (x88i),  202  n.;  Clayton  Bulwer 
(1850),  210  n.;  Campo-Formio  (1797), 
139  n.;  Constantinoi^  (1888),  209  n., 
210-211  n.;  Frankfort  (1871),  139  n., 
361  n.;  Ghent  (1814),  190  n.;  Hay- 
Pauncefote  (1901),  20^210  n. ;  Guadar 
lupe  Hidalgo  (1848),  329  n.;  Great 
Britain  and  Turkey  (1809),  202  n. ;  Jay 
Treaty  (1794),  266  n. ;  London  (1841),  203 
n. ;  London  (1846),  139  n. ;  Panama  (1903), 
2x0  n.;  Paris  (1814),  207  n.,  320  n., 
363  n.;  Paris  (x86o),  139  n^  202  n.; 
Paris  (1898),  X08  n.,  139  n.,  184  n.,  361  n. ; 
Peace  with  Great  Britain  (1783),  115  n., 
204  n.,  208  n.,  360  n.;  Portsmouth 
(190s),  176,  323  n.,  361  n.,  379  n. ;  Pru»- 
sia  and  the  United  States  (1785),  21, 
441  n.;  Quintuple  (1841),  227;  Reci- 
procity, with  Canada  (1854),  208  n.; 
Spain  and  the  United  States  (1795), 
208  n.;  Spain  and  the  United  States 
(x8i9),  190  n.;  Spain  and  the  United 
States  (1834),  362  n.;  Spain  and  the 
United  Stotes  (1898),  138;  Spain  and  the 
United  States  (1902),  361  n.;  Tilsit 
(1807),  126;  Utrecht  (i7i3)»  63,  isi» 
316  n.;  Vienna  (1864),  139  n.  (see  also 
Congress  of  Vienna) ;  Washington  (1846), 
190  n.,  201  n.;  Washington  (1870),  21, 
208-209  n.,  328  n.,  467  n.,  468  n.,  469  n., 
475  n.;  Westphalia  (1648),  SS~SA  Aod  n., 
56,  59,  63 ;  Z^ch  (1859),  136  n.,  139  n. 

Treaties,  8,  66,  94,  95,  116,  120,  X30,  137  n., 
140,  180  n.,  181,  191,  203,  218,  221  n., 
265, 31 1-320 ;  as  a  source  of  Int.  Law,  20 ; 
as  evidence  of  Int.  Law,  21 ;  distinction 
between,  20;  example  of  declaratory,  21; 
of  arbitration,  81,  328-329  and  n.,  329- 
33X.  338-339  n.;  concordats,  95,  311  n.; 
with  savages,  97, 185  n. ;  as  limitations  on 
external  sovereignty,  100;  of  peace,  xoi, 
176,  183,  413  n.,  4x5  n.;  of  alliance, 
100,  III,  126  n.,  312, 361 ;  of  extradition. 


133,  364,  a64r-36s  n.,  266,  361 ;  obliga- 
tion of,  in  case  of  changes  of  govern- 
ments, 126;  fate  of,  in  case  of  universal 
succession,  132-133;  in  case  of  partial 
succession,  136  and  n. ;  of  oommexce  and 
navigation,  133,  159,  312;  transitory  or 
diqx)sitive,  X32,  136, 3x2  n.,  360  and  n. ; 
right  to  conchide,  147;  granting  right 
to  intervene,  X49-150;  as  fixing  natural 
boundaries,  X74;  of  cession  X82,  185  n., 
360-361 ;  clause  rdms  sic,  staniilms  im- 
plied in,  X75  n.;  [stipulating  for  the 
option,  184  and  n.;  of  naturalization, 
244-245  n.;  as  a  source  of  consular 
privileges,  304-305  and  n.,  306  n. ;  effect 
of  war  on,  360-361  and  notes;  definition 
and  meaning  of,  31  x  and  n.,  classifica- 
tion of,  311-313  and  notes;  conditions 
for  validity  of,  312-3x4;  form  and  rati- 
fication of,  3x4^-3x5  and  n.;  interpreta- 
tion of,  3x5-3x7 ;  references  on  interpre- 
tation of,  315  n.;  effect  of,  3x8-3x9 
and  n.;  termination  of,  3x9  and  n.; 
bibliography  on,  320. 

Treaty-making  Power,  166  n.,  3x2,  314;  of 
the  United  States,  312  n.,  314  n. 

Trent  Affair,  the,  280  n.,  5x1  n. 

Tripoli,  329  n. 

Troppau  Protocol,  72  and  n. 

Truces,  401-402  n.;  for  the  burial  of  the 
dead,  37-38  and  n.;  for  religious  pur- 
poses, in  Greece,  38;  of  God,  46  and  n.; 
flag  of,  399-400  and  n. ;  bibliography  on, 
404-405. 

Tunis^  98,  X07. 

Turkey,  73  n.,  8x  n.,  96,  97,  xox,  X05  n., 
106  and  n.,  116  and  n.,  1x7  n.,  X36  n., 
152,  154,  157,  X65,  i8s,  204,  211  n.,  238, 
242  n.,  245  n.,  254  n.,  3x8,  322,  345  n-. 
364  n.,  422  n.,  435  n.,  475  n.,  528  n.; 
admitted  to  sodety  of  nations,  73,  xz6; 
old  rule  of  Ottoman  Empire,  202  n.; 
reserves  use  of  Red  Crescent,  386  n. 

Twenty-four  Hours'  Interval:  as  applied 
to  international  canals,  21  x ;  rule  of,  471 
and  n. 

Twenty-four  Hours'  Sojourn :  rule  of,  470- 
471  and  n. ;  references  on,  470  n. 


U 


Ultimatum,  358. 

Uniform,  improper  use  of  enemy,  393  and  n. 

Unilateral  Acts:   as  evidences  of  liit.  Law, 

22-23 ;  examples  of,  22-23. 
Unions,    International    (see    International 

Unions). 
United  States,  21,  22,  23,  65  n.,  67,  70,  73  n., 
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74,  78,  83  n.,  84  n.,  94.  OS  ttn  96,  97, 104 
and  n.y  108  and  n.,  1x6,  117,  lao  n.,  laa, 
123  and  n.,  126  n.,  129  n.,  131  and  n., 
136  n.,  137  n.,  138  n.,  139  n.,  150, 152, 153 
n.,  168-169  n.,  173  n.,  175  n.,  176, 183  and 
n.,  184  n.,  189  and  n.,  190  n.,  193  n.,  199  n., 
aoi  n.,  202  n.,  203  n.,  21a,  218  n.,  223  n., 
235  n«,  337  luid  n.,  262  n.,  268  n.,  277  n., 
281  n.,  329  n..  335  n.,  338  n.,  347  n., 
359  ^'f  3^  &•*  3^^  ^-f  366  n.,  367  n.»  368  n., 
388  B.,  420  n.,  422  n.,  424  n.,  444  n., 
448  n.f  463  n.,  469  n.,  470  n.,  475  n.,  478  n., 
486  n.,  528,  531  n. ;  the  main  champion  of 
neutral  rights,  70;  and  the  Bfonroe 
Doctrine,  72 ;  and  the  West  African  Con- 
ference, 76,  185  n. ;  and  the  Drago  Doc- 
trine, 81;  recognition  of  independence 
of,  by  France,  124 ;  and  the  Cuban  debt, 
135  n. ;  the  Insular  Cases,  137  n. ;  in  the 
case  of  the  CatoUne,  145  and  n. ;  prim- 
acy of,  152-153,  157;  interventions  of, 
153 ;  the  practice  of,  in  case  of  injury  to 
foreigners  through  mob  violence,  etc., 
163-167;  and  the  Japanese  School 
Question,  165-166  and  n.;  on  bounda- 
ries, 174;  favors  extension  of  marine 
league,  196  n.;  enforces  revenue  laws 
beyond  the  three-mile  limit,  198  n.;  in 
the  case  of  the  Itata,  200  n.;  claims 
Delaware  and  Chesapeake  Bays,  200  n. ; 
and  the  Sound  Dues,  203  n.;  and  the 
Great  Lakes,  204  n. ;  and  the  navigation 
of  the  Mississippi,  208-209  n*;  9nd  the 
Panama  Canal,  209-212,  notes;  pro- 
tests against  Russian  claim  to  Behring 
Sea,  216;  and  the  Behring  Sea  Con- 
trover^,  2x6-2x7  n.;  and  the  slave 
trade,  226-227 ;  native-bom  cttizens  of, 
240-242:  naturalized  dtiasens  of,  242- 
245;  champions  right  of  expatriation, 
243-244  n.;  naturalization  treaties  of, 
244-245  n. ;  declaration  of  intention  in, 
248-249  and  n.;  persons  capable  of 
naturalization  in,  249-250  and  n. ;  modes 
of  expatriation  in,  250-251  and  n.;  effect 
of  declaration  of  intention  in,  251-252 
and  n.;  in  the  Kostia  case,  254  n.;  in 
the  Tousig  czatt,  255  n.;  exclusion  of 
Chinese  by,  257-258  and  n. ;  immigration 
laws  of,  25S-260;  rights  of  aliens  in,  262 
and  n. ;  extradition  laws  and  treaties  of, 
264-265  n.,  266-267  and  ^*'f  &nd  the 
case  of  SouU^  280  n. ;  defends  rights  of 
legation,  280  n. ;  and  the  recall  of  minis- 
ters, 282  n. ;  and  the  dismissal  of  minis- 
ters, 283-285  n. ;  instructions  to  consular 
and  diplomatic  agents,  292  n. ;  appoint- 
ment of  consuls  by,    299  n.,  300  n., 


treaty-makiDg  power  of,  3x2  n.,  314  n.; 
and  the  most-favored'Oation  clause,  3x7 ; 
and  Mixed  Commissions,  328  n.;  and 
twelve  arbitration  treaties,  329  n,; 
proposes  obligatory  arbitration,  330  n. ; 
attempts  to  create  Court  of  Arbitral 
Justice,  335,  336  n.,  390  n.,  391  n.; 
views  of,  on  padfic  blockade,  346  n. ; 
permits  Spanish  merchantmen  to  remain, 
364  n.;  refuses  to  sign  Sixth  Hague 
Convention,  366  n.;  views  of,  om  dum- 
dum bullets,  39X  n. ;  refuses  compensation, 
4x6  n. ;  instructions  of,  to  Navy  Depart- 
ment, 439  n. ;  rules  of,  in  case  of  recap- 
ture, 440  n.;  champions  immunity  of. 
from  capture,  of  private  property  at  sea, 
44X  n. ;  makes  domicile  a  teat  of  enemy 
character,  443  and  n.;  puts  into  prac- 
tice theory  of  neutral  ri^ts  and  obliga- 
tions, 453-454  and  notes;  in  the  case  of 
the  General  Armstrong^  460  n.;  violates 
neutrality  during  Civil  War,  465  n.; 
seUs  arms,  etc.,  to  France,  466-467  n.; 
extends  doctrine  of  continuous  voyage^ 
496  n. ;  prescribes  mode  of  procedure  in 
case  of  visit  and  search,  5x4 ;  on  convoy, 
5x9  n.;  prizes  in,  5x9. 

Unneutral  service,  86, 4x9, 420, 423  n^  441  n.. 
450  n.,  456, 513, 519 ;  the  law  o(.|5o6-5xx ; 
distinguished  from  contraband,  506-507; 
the  lesser  offenses  of,  507-508  and  n.; 
the  more  serious  offenses  of,  509-5x0  and 
n.;  bibliography  on,  5x2. 

Uruguay,  97,  245  n.,  422  n.,  528  n. 

Usucapion^  x  79-180  and  n. 

Usufruct,  ri^ts  of,  416  n. 

Utility:    as  the  purpose  of  international 
relations,  X9;  the  test  of  Int.  Law,  X9. 


Vassal  States  (see  Suzerainty,  States  under). 

VaUel,  2,  58,  62-63,  141,  156.  X613,  315  n, 
453 ;  on  right  of  innocent  passage,  206  n.; 
on  devastation,  394  n. 

Venezuela,  97,  105,  168  n.,  x8o  n.,  33X  n., 
345  n.,  346  n.,  448  n.,  531  n.;  boundaiy 
despute  of,  190  n. ;  claims  against,  334  n. 

Venice,  2x5  and  n. ;  cession  of,  183. 

Vessels:  as  objects  of  Int  Law,  171; 
seizure  of,  beyond  the  three-mile  liinit, 
X98-199  and  notes;  seizure  or  de- 
struction of  enemy,  4x9,  438^-439  and 
n.;  nationality  of,  219:  theory  of 
exterritoriality  as  applied  to,  220  azid  n. ; 
jurisdiction  over,  220-222;  children 
bom  on  British,  239 ;  seizure  of,  as  means 
of  reprisal,  344-345 ;  fitting  out,  arming. 
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etc^  of,  in  neutral  teriHoiy  forbidden, 
467  and  n.,  46^-469  n.  (see  also  Bier- 
chant  Vessels  and  Warships). 

Viriinius,  the,  case  of,  145  and  n.,  331. 

Visit  and  search,  rights  of,  160, 431  n.,  450  n., 
453  n.,  456,  465  n.,  5ZI  n.;  in  case  of 
insurgency,  1x9;  in  case  of  l)elligerency, 
X20,  i2z;  beyond  the  three-mile  limit, 
198-199  and  notes;  do  not  extend  to 
warships,  220;  do  not  exist  in  time  of 
peace,  221  and  n.;  in  case  of  piracy,  237 
and  n. ;  in  case  of  mail  steamers,  423  and 
n.;  rights  of,  513  and  n.,  514  n.;  mode  of 
exercise  of,  514-515  and  n. ;  resistance  to, 
515  n.,  516  and  n.,  517  n.;  in  case  of 
convoy,  517-518  and  notes;  bibliography 

wi,  531-532. 

Voluntao^  Aid  Societies,  383,  385, 388  n. 

Volimteer  corps,  372. 

Volunteer  or  Auxiliary  Navy,  202  n.,  420- 
421  n.,  423  n.,  423  n.;  references  on, 
421  n. ;  sale  of  vessels  belonging  to,  per- 
mitted by  Germany,  467. 


W 


War :  not  a  real  sanction  of  Int.  Law,  S- 
9;  character  of,  during  Antiquity  and 
the  Middle  Ages,  26-27;  in  India,  29- 
30;  in  Egypt,  30-3^  I  among  the  He- 
brews, 32-33;  among  the  Assyrians 
and  Babylonians,  33-34;  among  the 
Medes  and  Persians,  34-35 ;  the  Phoeni- 
cians and  Carthaginians,  35 ;  neutralized 
States  cannot  declare,  111-XI2;  dvil, 
1x9;  in  a  material  sense,  118;  in  a  legal 
sense,  xi8,  X2x,  X22  n.;  the  final  resort, 
347 ;  definition  and  meaning  of,  349  and 
n. ;  as  a  means  of  self-help,  249  and  n. ; 
causes  of,  349-351  and  notes;  references 
on  causes  of,  350  n.,  353  n.;  justice  or 
injustice  of,  351-352;  daasification  of, 
353 ;  purpose  of,  352 ;  area  or  region  of, 
352-353;  fundamental  principles  of, 
353;  references  on,  354;  bibliography  on, 
355;  an  abnormal  relation,  356,  455; 
declaration  of  (see  Declaration  of  War) ; 
usually  preceded  by  negotiation,  358; 
notification  of,  to  neutrals,  359;  may 
exist  without  declaration,  359 ;  effects  of, 
359-37  K  (see  Effects  of  Outbreak  of  War). 

War  Correspondents:  should  be  treated  as 
prisoners  of  war,  377  and  n. ;  references 
on,  377  n.;  not  to  be  treated  as  spies, 
389  n.,  451  n. 

War  Crimes,  411  n. 

War  material,  462  n.,  464,  466  and  n.,  473. 

War  of  181 2, 137  n.,  366  n. 


War  RMIb  or  Insurgents,    definition  o( 

374  n.,  4"  n. 

War  Treason,  411  n. 

Warfare :  character  of  Greek,  37 ;  of  Roman, 
42-43;  of  the  Middle  Ages,  49  and  n.; 
private,  in  the  Middle  Ages,  45-46  and 
n. ;  neutralization  of  certain  persons  and 
things  in,  1 1 2 ;  forbidden  in  International 
Canals,  210. 

Warfare  on  Land,  laws  of,  372  ff. ;  Code  of 
Brussels  Conference  on,  75-76 ;  the  means 
and  aims  of,  372;  Hague  Regulations 
relating  to  lawful  belligerents,  373-373 
and  n. ;  treatment  of  prisoners  in,  374- 
380;  of  sick  and  wounded,  380-388; 
means  of  injuring  the  enemy  in,  389-398 ; 
espionage  in,  398-399;  non-hostile  inter- 
course between  belUgerents  in,  399-404; 
neutral  rights  and  duties  in,  458-464. 

Warfare,  Maritime:  Hague  Conventions 
relating  to,  83,  85 ;  Hague  wish  relating 
to,  85;  laws  of,  419-447;  aims  and 
means  and  theater  of,  4x9-420  and  n.; 
lawful  belligerents  in,  430-433  and  notes ; 
restriction  on  capture  in,  433-424 ;  regula- 
tions regarding  crews  captured  of  enemy 
merchantmen,  425-426;  enemy  charac- 
ter in,  440-449;  treatment  of  sick, 
wounded,  and  shipwrecked  in,  426-433; 
use  of  submarine  mines  in,  433-435; 
bombardment  in,  436-438;  capture  of 
enemy  goods  and  vessels  in,  438r-44o; 
bibliography  on,  446-447 ;  neutral  rights 
and  duties  in,  465-477. 

Warships,  Conversion  of  Merchant  Ships  into, 
83,  366,  420-422  and  notes,  442  n.; 
as  objects  of  Int.  Law,  X71;  and 
the  right  of  innocent  passage,  X97  n., 
20X,  202;  not  allowed  to  pass  Turkish 
Straits,  202  n.;  International  Canals  open 
to,  209;  restrictions  in,  in  Canals,  2x0- 
2XX ;  evidences  of  nationality  of,  219  and 
n.;  jurisdiction  over,  on  the  open  sea 
and  in  foreign  ports,  220 ;  free  from  rights 
of  search  in  time  of  peace,  22 x ;  right 
of  asylum  in,  271  and  n.;  Lord  Reay's 
classification  of,  422-423  n.;  wounded, 
sick,  or  shipwrecked  persons  taken  on 
board  neutiul,  43 x  and  n.;  seizure  or 
destruction  of,  438-439  &nd  n.;  supply 
of,  by  a  neutral  Power  to  a  belligerent 
Power  forbidden,  466, 467-468  n.,  469  n. ; 
as  contraband,  490;  adniission  of,  to 
neutral  ports  and  waters,  468-469  and 
n. ;  duration  of  sojourn  in  neutral  ports, 
470-471  and  n.;  nuiy  chase  imder  false 
colors,  5x4  n.;  in  case  of  convoy,  5x7- 
518  and  notes;    coaling  of,  in  neutral 
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ports,  45 J,  47^473 ;  repair  of,  in  neutral 
ports,  453,  472;  fitting  out,  tnning, 
equipping  of,  etc.,  in  neutral  ports,  454  n., 

455  n. 
Water  Divide,  as  a  natunl  boundary,  175 

and  n. 

Waters,  Terrltoria],  173,  195^214;  as  object 
of  Int.  Law,  172;  as  natural  boundaries, 
174;  jurisdiction  over  public  vessels  in, 
220;   over  private  vessels  in,  222. 

Watershed,  theory  of,  189. 

Webster,  Daniel :  in  the  case  of  the  Cwo- 
line,  145  n. ;  on  case  of  M.  Depierre,  244 
n. ;  on  indemnity  due  foreigners  for  in- 
jury through  nx>b  violence,  244  n. 

West  African  Conference  (see  Berlin  Con- 
fefence)* 


Wirdess  Tdegraphy,  232-233  and  n.,  234, 
424  n.,  448;  those  engaged  in,  not  to  be 
treated  as  spies,  398  n. ;  in  aSrial  warfarcp 
449,  450  n.;  in  land  warfare,  459  n., 
460  n.;  in  maritime  warfare,  466;  as 
contraband,  491. 

Worid  State:  organization  of,  x8;  Wolffian 
fiction  of,  63. 

Woimded,  the :  treatment  of,  in  land  war- 
fare, 380-388;  bibliography  on,  405-406; 
treatment  of,  in  maritime  warfare,  436- 
433;  care  of,  l^  neutral  Powers,  461- 
462  and  n. 

Z 

Zanaabar,  98, 107,  228  n.,  299. 
Zai>pa  Affair,  the,  158  n.,  296  n. 
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International  Law  and  Diplomacy 

OF  THE 

RUSSO-JAPANESE  WAR 

BY 

AMOS  S.  HERSHEY 

Octave  Clo^t  gilt  top  400  pages  and  index  $S*oo 

The  Russo-Japanese  war  not  only  contributed  toward  the  settle- 
ment of  many  disputed  questions  in  International  Law,  but  it  also 
gave  rise  to  a  number  of  new  Precedents,  and  to  controversies  which 
will  materially  affect  the  future  conduct  of  international  affairs.  It 
furnished  a  particularly  interesting  and  important  field  for  the  appli- 
cation of  those  principles  governing  the  rights  and  duties  of  Neutrals, 
to  the  growth  of  which  the  United  States  has  materially  contributed. 

The  present  work  is  a  complete  history  in  narrative  form  of  the 
war  from  the  point  of  view  of  International  Law  and  Diplomacy. 
That  such  a  history  is  needed,  and  will  be  highly  serviceable,  will  not 
be  disputed  when  one  considers  how  many  comparatively  or  wholly 
novel  questions  of  international  import,  such  as  the  status  of  Wireless 
Telegraphy,  arose  during  thb  conflict ;  and  how  surely  the  usages  ob- 
served during  this  war  will  be  quoted  as  precedents  in  the  next. 

The  book  is  of  interest  to  the  ordinary  reader,  as  well  as  to  the  law- 
yer and  diplomatist;  and  no  chapter  will  be  scanned  more  eagerly 
than  that  in  which  the  relative  position  of  Great  Britain  to  Japan  and 
to  the  United  States  is  discussed. 

Among  the  subject-headings  the  following  will  indicate  how  enter- 
taining as  well  as  complete  is  the  scope  of  this  treatise :  "  War  Cor- 
respondents, Wireless  Telegraphy,  and  Submarine  Mines,"  "  Russian 
Seizures,"  "Questions  relating  to  Contraband  of  War,"  "The  Voy- 
age of  the  Baltic  Fleet,"  "  The  North  Sea  Incident,"  "  The  Hay  Note 
and  Chinese  Neutrality,"  "  The  Relations  between  England  and  the 
United  States,  as  affected  by  the  Far-Eastern  Question  and  the  War," 
and  "  The  Treaty  of  Portsmouth,"  including  the  part  played  by  Presi- 
dent Roosevelt  in  the  peace  negotiations. 
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Bv  CHARLES  A.  BEARD 

Professor  of  History  in  Colombia  University,  author  of 
*'  Introduction  to  the  English  Hbtorians." 

Readings  in  American  Government  and  Politics 

A  collection  of  interesting  material  illustrative  of  the  different  periods  in 

the  history  of  the  United  States,  prepared  for  those  students  who  desire  to 

study  source  writings. 

Ch^,  crcwn  8ve,    Now  ready,  $  i,go 

^*  An  invaluable  guide  for  the  student  of  politics,  setting  forth  in  an  iUu- 
minating  way  the  many  phases  of  our  political  life.^  —  Critic, 

American  Government  and  Politics 

CUtk,  Tydpagts^  /^m0f  index,  $sao 

A  work  designed  primarily  for  college  students,  but  of  considerable  in- 
terest to  the  general  reader.  A  special  feature  is  the  full  attention  paid  to 
topics  that  have  been  forced  into  public  attention  by  the  political  conditions 
of  the  present  time. 


By  WILLIAM  ARCHIBALD  DUNNING,  Ph.D. 

Professor  of  History  in  Columbia  University 

A  History  of  Political  Theories 

2  Vohtmes 

I  ^  Ancient  and  MEoiEViiL 

II  — From  Luther  to  MoNTESQuneir 

The  successive  transfbnnationa  through  which  the  political  consciousness 
of  men  has  passed  fh>m  early  antiquity  to  modem  times  are  stated  in  a  dear, 
intelligible  manner,  and  to  aid  in  a  fuller  study  of  the  subject  references  are 
appended  to  each  chapter  covering  the  topics  treated  therein.  At  the  end  of 
each  volume  has  been  placed  an  alphabetical  list  containing  full  information  as 
to  all  words  referred  to,  together  with  many  additional  titles. 
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By  M.  OSTROGORSKI 

Democracy  and  the  Party  System  in  the 
United  States 


A  Study  in  Extra-ConstituHaml  Gcvemmmt 

Clothy  478  pp^  index,  i2mo,  $  j,7S  h  mat/,  $  iJSS 
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Students  of  government,  the  world  over,  will  turn  to  this  book  for  exact  infor- 
mation and  critical  discussion  of  its  most  vital  problem."  —  The  Dial,  Chicago. 

"  It  would  be  an  astonishing  book  had  it  been  written  by  an  Englishman  or  an 
American  who  had  spent  a  lifetime  in  the  study  and  practice  of  politics.  Coming  as 
it  does  from  the  pen  of  a  foreign  student,  it  is  simply  an  amazing  embodiment  of 
minute  observation  and  extraordinary  knowledge."  —  Manchester  Guardian, 

"  It  should  stand  beside  Mr.  Bryce's  great  work,  as  a  book  which  will  avail  as 
much  for  instruction  and  correction  in  righteousness.  The  gratitude  of  democracy 
to  its  accomplished  author  should  be  great;  republics  in  the  end  are  net  ungrateful." 
—  The  Literary  World,  Boston. 


By  CHESTER  LLOYD  JONES 

Associate  Professor  of  Political  Science  in  the  University  of  Wisconsin 

Readings  on  Parties  and  Elections  in  the 
United  States 

Cloth,  i2mo,  3^4  pp.,  $  tJbo 

It  is  to  make  easy  of  access  some  of  the  best  discussions  illustrative  of  the  devel- 
opment, present  organization,  abuses  and  remedies  for  the  defects  of  our  party  gov- 
ernment that  this  book  is  published.  It  is  not  a  source  book ;  indeed,  the  chief  re- 
liance has  been  upon  secondary  and  contemporaneous  writing,  but  it  is  believed  that 
the  material  will,  for  this  reason,  have  added  interest  because  it  deals  with  the  livings 
growing  forces  of  the  present  time.  The  material  of  this  volume,  gathered  by  Pro- 
fessor Jones  from  all  sources,  is  invaluable  to  students  of  party  government  in  the 
United  States  as  well  as  to  every  general  reader  and  intelligent  voter.  The  develop- 
ments of  the  last  five  years  in  Party  Organization  and  the  Legal  Control  of  Parties 
are  emphasized.  The  volume  will  prove  an  especially  valuable  supplement  to  such 
books  as  Ostrogorski's  recently  published  *<  Democracy  and  the  Party  System  in  the 
United  States." 
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The  Government  of  American  Cities 

By  Professor  WILLIAM  B.  MUNRO 

Of  Harvard  University 

CIM9  i^mc^  t2joo 

Here  Professor  Munro  presents  with  £umess  and  impartiality  all  the 
aspects  of  such  subjects  as  Commission  Government,  The  Initiative,  The 
Referendum,  The  Recall.  Other  phases  of  municipal  government  in  this 
country  are  also  considered,  so  that  the  work  may  be  described  as  a 
comprehensive  survey  of  present  conditions  in  our  cities.  The  book  is  found 
even  more  interesting  and  stimulating  than  the  author^s  "  The  Government  of 
European  Cities." 

BY  THE  SAME  AUTHOR 

The  Government  of  European  Cities 

"  On  the  whole  Professor  Munro^s  book  may  be  £surly  characterized  as  the 
most  useful  of  its  kind  thus  far  published,  because  it  furnishes  the  materia] 
for  making  comparisons  which  must  inevitably  disclose  the  true  course  of 
numerous  American  municipal  shortcomings.^^  —  San  Francisco  Chronicle. 

''Thb  book  is  distinctly  an  addition  to  our  text-books  on  munidpal 
administration,  despite  the  faxX  that  we  have  several  very  good  ones  already. 
It  is  a  book  which  will  prove  of  great  benefit  to  the  serious-minded  reader 
interested  in  municipal  governments ;  but  it  will  probably  be  used  mostly  as 
a  reference  or  text-book  in  colleges  and  universities." — The  American 
Journal  of  Sociology, 

**  Cette  ^tude  est  trfis  fructueuse  pour  tous  ceux  quHnttf ressent  les  questions 
de  droit  public  compare, ^^Socidl^  Beige  cT Etudes  CohmaUs, 

*^  Dr.  Munro's  book  is  an  indispensable  one  to  the  student  of  municipal 
government  who  would  acquaint  himself  with  the  experience  of  the  worid. 
He  modestly  disclaims  any  assumption  of  exhaustiveness,  but  it  certainly 
gives  us  an  admirably  dear  picture  alike  valuable  from  its  analytical,  com- 
parative, and  historical  aspects."  —  TA^  Argonaut,  San  Frandsoo. 
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BOOKS  ON  EUROPEAN  GOVERNMENTS 


The  Governments  of  Europe 


By  FREDERICK  AUSTIN  OGG,  Ph.D. 

Aitistant  ProfeMor  of  History  in  Simmons  College 

Preparing 

This  book  comprises,  not  a  treatise  on  political  science  or  constitutional 
law  in  the  abstract,  but  rather  a  systematic  account  of  the  European  Govern- 
ments which  are,  either  by  reason  of  their  position  as  leading;  powers  or  by 
reason  of  unique  features  embodied  in  their  constitutions,  of  prime  importance 
to  the  student  of  political  science  who  desires  a  knowledge  of  twentieth  century 
forms  of  government.  The  book  will  be  found  especially  adapted  for  use  as  a 
text  in  courses  on  Comparative  Government  or  European  Governments. 

The  Government  of  England 

By  a.   LAWRENCE  LOWELL 

President  of  Harvard  University;  Formerly  Professor  of  the  Science  of  Government 

Author  of  "  Colonial  Qvil  Service,  "  etc. 

In  tzoo  volumes.    Bound  in  the  style  of  Bryce^s  **  American  Commonwealth*' 

Clothe  8ifo,  $4,00 

The  New  York  Sun  calls  it :  — 

^  The  remarkable  work  which  American  readers,  including  even  those  who 
suppose  themselves  to  be  pretty  well  informed,  will  find  indispensable  >  .  •  ; 
it  deserves  an  honored  place  in  every  public  and  private  library  in  the  American 
Republic."— M.W.  H. 

<<  A  work  upon  which  we  can  unreservedly  congratulate  the  author  and  his 
country.^* —  Tne  Athen^tum^  London. 

Government  in  Switzerland 

By  JOHN  MARTIN  VINCENT,  Ph.D. 
Associate  Professor  of  History,  Johns  Hopkins  University 

^  The  chapter  upon  the  origins  of  the  Swiss  commonwealth  is  an  illuminat- 
ing review  of  the  rise  of  modern  democracy,  and  the  chapters  which  follow  upon 
cantonal  government  cannot  fail  to  impress  even  American  readers  with  the 
directness  of  the  responsibility  of  each  individual  Swiss  for  the  government  of 
his  country."—  The  Outlook, 

The  German  Elmpire 

By  B.  ESTES  HOWARD 

Clo^y  8vo,  $2.00 

^*  Laboriously  accorate  and  supported  by  excellent  explanatory  notes.**-* 
Spectaior* 
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